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DEA S ON AND CREER

Pursuant to the provisions of Labor Code Section 1146,
the Agricultural Labor Relations Board has delegated its authority
in this proceeding to a three-nenber panel .

Oh March 29, 1978, Admnistrative Law Gficer (ALO Janes More
King issued the attached Decision in which he concl uded that Respondent had
not, as charged, coomtted unfair |abor practices in violation of Labor GCode
Section 1153 (c) and (a) by its discharge of enpl oyee Mguel GCastillo.
Accordingly, he dismssed the conplaint inits entirety but recomended t hat
Respondent be awarded its litigation costs in defending this natter.

Thereafter, the General Gounsel and the Charging Party each
filed tinely exceptions with a supporting brief and Respondent filed a
brief in response to the General (ounsel’ s exceptions, pursuant to 8 Cal.
Admn. Code Section 20282 (b).

The Board has consi dered the attached Decision in light of the
exceptions and the briefs and has decided to affirmthe rulings, findings and

concl usions of the ALOand to adopt his



recormended Order, except his recormendation that litigation costs be awarded
to Respondent. Even assumng that this Board has the power to award
litigation costs to a respondent exonerated of unfair |abor practice charges,

a question left openin S L. Douglass, 3 ALRB No. 59 (1977), we do not

consider that the issues raised by the conplaint and the answer herein were so
lacking in nerit that prosecution of the case could be characterized as friv-
ol ous. Accordingly, we award no litigation costs in this nmatter.

Respondent and the General (ounsel agreed with the ALO s
characterization of this matter as one which turns solely on the
credibility of the wtnesses concerning factual, rather than | egal, issues.
Gonsistent wth this view the ALO has set forth a detailed analysis of his
findi ngs based on the evidence and on his observation of the denmeanor of
W tnesses. V¢ have reviewed the record and find that the ALOs resol utions
are supported by the record as a whol e.

CROER

Pursuant to Section 1160.3 of the Agricultural Labor Relations Act,

the Agricultural Labor Relations Board hereby orders that the conpl ai nt herein

be, and it hereby is, dismssed inits entirety.

Dat ed: Cctober 23, 1978

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

4 ARB No. 79 2.



CASE SUMARY

Gol den Val l ey Farmng (URWY 77-CE 32-D
77-C& 32-1-D
4 ARB N 79
ALO DEd S QN

Respondent di scharged an irrigation worker for allegedy
taking a break in a nmanner inconsistent wth conpany rul es.
Because of the nature of their work, irrigators do not take
breaks at predetermned. tines but are permtted to "stand-by"
during unschedul ed interruptions in thelr work, provided that
they remai n standing or sitting.

The ALO credited a supervisor's account of having found the
enpl oyee in question |ying down wth his hands under his head and
observing himin that position for 15 to 20 mnutes. The supervi sor
testified that the enpl oyee had been remnded of the rule and al so
war ned about his work performance. The ALO discredited the testinony
of the dischargee, and that of another enpl oyee-w tness, that he had
been sitting down for only a half mnute while a tractor conpl et ed
di scing the row in which he had been wor ki ng.

The ALO set forth a detailed anal ysis of his findings,
based on the evidence and on his observation of the deneanor of
W t nesses, concl uded that the enpl oyee had been di scharged for
cause, and recomrended that the conplaint be di smssed and t hat
the Charging Party be ordered to rei nburse Respondent for its
litigation costs in defending this natter.

BOARD DEA ST ON
In the absence of a show ng of unlawful notivation for the
di scharge, and accepting the ALOs credibility resolutions, the
Board affirmed the ALOs concl usion that the enpl oyee had not been
ihl?_)gzl )m natorily discharged in violation of Labor Code Section
c).

As to the award of litigation costs, the Board rejected the
ALO s recommendation on the grounds that the issues raised by the
conpl aint and the answer were not so lacking in nerit that
prosecution of the case could be characterized as frivol ous.

BOARD CRDER
The Board ordered that the conplaint be dismssed inits
entirety.

* * *

This case summary i s furnished for information only and is not an official
statenent of the case, or of the ALRB

4 ALRB No. 79



STATE G- CALI FCRN A
BEFCRE THE AR GULTURAL LABCR RELATI ONS BOARD

In the Matter of: CGase Nbs. 77-C=32-D

77-C&32-1-D
QOLDEN VALLEY FARM NG

Respondent ,
and

WN TED FARM WIRKERS -
AVBR CA AFL-AQ

N N N N N N N N N N N N

Charging Party

Rcardo Qnelas, GL. A,
of Fresno, California for the General Counsel

Gordon and G ade, by
J. Rchard @ ade, Esq.,
of Los Angeles, Galifornia for the Respondent

No appearance for the Charging Party.

DEAQ S ON
Satenent of the Case
JAMES MOORE KING Admnistrative Law Gficer: This case
Ywas heard before ne in Porterville, California, on August 29, 30, 31 and

Septenber 8, 9 and 10, 1977. The Notice of Hearing

Y Case No. 77-CE-32-1-Dis no nore than an Arendnent to
Gonpl aint filed on August 9, 1977, substituting the name "M guel
Gastillo" for that of "Felix Adonis" in paragraph seven of the
Gonpl ai nt .



and Conpl aint was filed on August 1, 1977. The Conpl ai nt al | eges
violations of Section 1153 sub-sections (a) and (c) of the Agricultural
Labor Relations Act, herein called the Act, by Gl den Valley Farm ng,
herein call ed the Respondent. The Conplaint is based on charges fil ed
on My 9, 1977, by the Whited FarmVWrkers of Amrerica, AFL-AQ herein
called the Lhion. A copy of the charges was duly served upon the
Respondent ; a copy of the Amendment to Conpl aint was al so duly served.
The Respondent filed its Answer to Conpl aint on August 8, 1977.

h August 29, 1977, at the hearing and pursuant to Section 20222 of the
regul ations of the Agricultural Labor Rel ations Board, the Gonplaint,
paragraph 4, was amended to include the names of several additional persons as
al | eged supervi sors of the Respondent.

Al parties were given full opportunity to participate in the
hearing, and after the close thereof the General Gounsel and the
Respondent each filed a brief in support of its respective position.

Uoon the entire record, including a visit to the Wodl ake M 95-96
ranch and especi al ly including ny observation of the deneanor of the
w tnesses and after consideration of the briefs filed by the parties, |
nake the fol |l ow ng:

FH NDNGS GF FACT
. Jurisdiction

Gl den Valley Farming is a | and nanagenent group wth



operations in Kern and Tulare Gounties, California. Its
operations consist of cultural care, e.g., irrigation timng,
spray and pest control, frost protection and fertilization for
grape vineyards and fruit and nut groves owned by those

i ndi vidual s and corporations which hire the services of the
Respondent. Accordingly, | find the Respondent to be an
"agricultural enployer” wthin the neaning of Section 1140. 4(c)
of the Act.

Mguel Castillo was an enpl oyee of the Respondent
engaged prinarily inirrigation and al so in other cultural
work as assigned by his foreman during the nonth of Apri
1977, anong other tines. | find himto have been during
these tines an "agricul tural enpl oyee" w thin the neani ng of
Section 1140. 4(b) of the Act.

| further find, based on the pleadings on file herein,
that the Whion is a "labor organization" wthin the neani ng
of Section 1140.4(f} of the Act.

I1. The Alleged Unfair Labor Practices

The Conpl ai nt as anended al | eges that the Respondent
violated Section 1153(c) of the Act by the discrimnatory
di scharge of Mguel Castillo. The Conplaint further alleges in
substance that by this sane act the Respondent has viol at ed
Section 1153(a) of the Act.

The Respondent deni es both that the di scharge of M guel
Castillo was "because of his concerted activities in support

for the UFW and that said di scharge constituted interference,



restraint or coercion of agricultural enployees in the exercise
of rights guaranteed by the Act.
A The Qperation of The Conpany

The Respondent operates twenty-ei ght independent!y owned
ranches total i ng approxi matel y 4200 acres in Kern and Tul are
counti es.

(ne of the ranches is known as VWodl ake M 95-96 (herein-
after, "Wodl ake") and is shown graphically by Respondent's
exhibits Eand N portions of that ranch al so appear in
phot ogr aphs whi ch are nmarked as Respondent's exhibits B-I, B-2,
B-4 and B-5. The Wodl ake ranch consists of 280 acres of navel
orange groves except for smaller sections in the southwest and
nort hwest devoted to tangel os and val enci as respectively
(Respondent's exhibit NN. The ranch is situated in Kern
Qounty, bounded on the east by the Garces H ghway (State
H ghway 65) and on all other sides by dirt roads separating
ot her ranches fromWodl ake. Wodl ake is split into two bl ocks
by a dirt road running east and west. The southern block is
the larger of the two and is again divided into hal ves by an
east-west dirt road. The Sabre M63 ranch is contiguous to the
sout hern bl ock of Wodl ake to the west.

A reservoir which serves as an irrigation source for
VWodl ake is situated in the southeast quadrant of the north
bl ock and next to the dirt road dividing the two bl ocks. This

reservoir has the capacity toirrigate 160 acres, i.e.,



one irrigation unit at a tinme. The nethod of irrigation

used in such a unit is known as a five-day drag |ine sprinkler
system The line is a hose wth three to five sprinkler
heads, about twenty feet apart, i.e., the distance between
two trees inarow on the line fromeach other. The hose

is plugged at its far end while, the other end recei ves water
froma riser towhichit is connected. The riser, a piece

of vertical pipe, is in turn connected to an underground

| ateral pipe which |ays across the grove fromone border of
the irrigation unit to the other. Several laterals usually
span one unit. e underground water nain, wth its source

at the reservoir feeds the laterals connected to it. These
|aterals feed the risers connected to them The risers

break the ground surface close to the tree trunk so that

the ground space between rows of trees is clear of permanent
obstructions for the passage of tractors and ot her farm equi prent
vehi cl es.

Tactically placed, one sprinkler head can throw water a
sufficient distance to quench the thirst of two adjacent rows of trees.
Thus, in the process of irrigation, drag lines are placed between every
other rowof trees so that all trees in each and every row recei ve water

This systemis shown by Respondent's exhibit D a draw ng prepared
by the wtness Jimdeland, Respondent's farmnanager and in charge of all

t he busi ness of the



Gonpany.

Wile one irrigation unit is receiving water, the other is being
prepared for irrigation. This preparation includes discing of the ground
wth a tractor. Inasmuch as the process of discing is essentially one of
softening and aerating the earth as preparation for watering the soi
through which the tractor pulls the rows of discs, simltaneous irrigation
and di scing do not seemto be conpatible activities; there is always the
danger of the discs shredding the irrigation hose.

Wodl ake presented anot her problemfor the workers of the
Respondent. The slope of the land in the southern hal f
of the south bl ock sloped steeply up and away fromthe
direction of the reservoir and toward the south. The slope of the | and
was so steep that when the Respondent first acquired the nanagenent
contract for Wodl ake in March 1977, it discovered that none of its
tractors, neither the W4000 nor the W5000 had the weight or strength
to work the discs up those sout hern sl opes.

The Respondent attenpted to remedy the situation by hiring a | and
| evel i ng conpany to prepare those slopes for-irrigation by ripping the
south slopes wth a D8 Catepillar. This ripping, however, did not chew
and disc the ground as well as a tractor with discs; the water woul d

not soak into the earth as thoroughly as if the ground had been chewed

by



a discing tractor. Subsequently and after the termnation of
Mquel Castillo, the Respondent purchased a W9000 tractor which
proved to be powerful enough to disc the Wodl ake south sl ope.

Irrigation is seasonal work, beginning in February or
early March and | asting usually through | ate Cctober or early
Novenber. Many of the agricul tural enployees, including Mgue
Castillo, who irrigated the groves nmanaged by the Respondent
wer e seasonal worKkers.

According to the Respondent's hiring policy, an enpl oyee
who had perforned satisfactorily as a seasonal irrigator
woul d be called prior to the begi nning of work the foll ow ng
season and offered a job. Mguel Castillo had been called
back at |east tw ce since he was first enpl oyed as an irrigator
by the Respondent in 1974.

At the tine of Mguel Castillo' s termnation on Apri
12, 1977, the Respondent had no witten policy wth regard
tothe firing of agricultural enpl oyees. The conpany's
unwitten policy was that

if it were a case where it was an extrene

harnful or negligent act endangering ot her

peopl €' s health and welfare, they' d be

fired instantly.

If it was just not anything in regard to that,

there woul d be at | east three warnings and then

he would be fired if he persisted to do the
t hi ngs he was warned not to do.

Unfortunately, the conpany's termnation policy failed to

7.



clearly address the questi on whether unsatisfactory incidents
woul d cumul at e agai nst a seasonal enpl oyee from season to
season.

Mguel Castillo was an agricul tural enpl oyee who had entered
this country illegally and had not yet changed his status. This fact
was known to "Martin Mendoza who hired Mguel in 1977 in spite of a
conpany policy against the hiring of known illegal aliens.

G0l den Val | ey enpl oyed one farm nmanager previously identified
as Jimdeland. Mrtin Mendoza was the one field forman who reported
directly to M. deland. The Respondent stipulated that Martin
Mendoza was a supervisor wthin the meani ng of Section 1140.4(j) of
the Act. He had the authority to hire, fire and reprinand
agricultural enployees. Raynond Quesada and Marcel | o Mendoza wor ked
as assistant field forenen under Martin Mendoza.

The parties stipulated that Quesada was al so a supervisor. By
reason of his exercised authority to direct and fire agricul tural
enpl oyees, | find that Marcell o, too, was such
a supervi sor during these begi nning nonths of the 1977
2/

irrigation season. <
B. The Enpl oynent and D scharge of Mguel Gastillo

Mguel Castillo first began working for the Respondent

Z N though Marcell o did have the authority to fire

agricultural enpl oyees, conpany policy dictated that he consult
wth Martin prior thereto.

8.



on August 19, 1974 as an irrigator. Hs work was seasonal; in
addition to working as an irrigator he did brief stints as a
tractor driver and a sprayer. According to Martin Mendoza,
Castillo was a "good person; [knew his job, good worker" and
worthy of a favorable recormendation as an irrigator. For at
| east two years Martin called Mguel back to work for the
irrigation season; he was re-hired again for the 1977 season
follow ng a tel ehone call and face-to-face neeting with Martin
in Mrtin's pickup truck sonetine during February 1977.
Castillo testified that Martin called himand wanted to
talk wth himalone, just the two of them A the neeting,
according to Gastillo, Martin explained: That he was goi ng
tore-hire Mguel but he was not sure it would be to Mguel's
advant age because the job was going to be on the hills and far
away; that he wanted to tell Mguel this because he knew M guel
was working close to Porterville and the new job was far away,
but Mguel was" the only one who knew nore about that kind of
irrigation. Gastillo had nothing further to say concerni ng
this conversation
Martin's version of the conversation and its purpose

was substantially different. Mrtin testified that he call ed
for this neeting because, as he told Mguel, he wanted to get
sonet hi ng strai ght now about M guel having taken ext ended

| unch breaks of about one hour to one and a



hal f hours instead of the allowed hal f hour, during August and
Novenber 1976. Martin also said that inasmuch as he consi dered
hinsel f to be Mguel's "real good friend" and provided further that
he got no feedback, he would let it go. ¥ Neverthel ess, Martin
testified that he knew"it was getting to the point where in '77
[Mguel] wouldn't performright on this if it happened again the
way he was doing it."

Q her supervisors testified wthout contradiction about their
problens wth Mguel GCastillo's activities on the job. Raynond
Quesada, an assistant field foreman for the Respondent during the
nont hs of February through April 1977, and in charge of an
irrigation crewof which Mguel and Mguel's father were nenbers,
testified that on one occasi on he observed Mguel and the father
sitting down and talking on the job in one of the Jasmn fields
when they shoul d have been working. Quesada testified that he
warned M guel about this incident.

Marcel | o Mendoza testified that tw ce he caught M guel
sitting down at tines when breaks were not authorized. One of the
tines was near the reservoir on VWodl ake. Mguel was sitting down
about 3:30 p.m; according to Marcello the afternoon break usually

cane about 2:00 or 2:30 p.m when

9 lhbeknownst to Mguel, Jim Qeland had already expressed

his ow dissatisfaction to Martin wth Castillo's extended | unch
breaks, prior to this conversation in the pickup truck.

10.



the sun was hotter. Mrcello testified that Porfiri o Monteon,
an agricultural enpl oyee of Respondent, was present on this
occasion. Senor Monteon testified subsequently to Marcell o;
Porfirio was not questioned on this point, nor did he deny

or explain this occurrence.

A though he admtted that it was "up to the individual
enpl oyee to deci de when he's going to take a break," Mrcello
expl ained that "we can count if they' re going to take the
break, they have to take it--everyone and not havi ng one of the
workers here and there and there taking a break at different
times all over the grove."

The other time happened in the mddle of a 6:00 am to
12: 00 noon span when M guel was working with his father.

The two of themhad been working wth two others earlier
but now were |agging behind. Mrcello testified that he
"saw Mguel he was in the mddl e of the row and he was
sitting down."

Mguel's father, Honorato Castillo, al so known as Pedro
Hernandez, did not testify at the hearing. GCastillo confirned
the fact that at tines he and his father had worked on the sane
crew, but had been subsequently separ at ed.

Mguel Castillo did not deny that any of these incidents
did occur, although he was in the witness chair for an
extensive and repetitive interrogation by both counsel
Castillo countered these "charges" by stating that his

supervisors, Martin and Marcel l o, never gave any breaks--

11.



they never ordered a break. However, Mguel did admt that if and
when workers did take breaks in the field, they coul d not be
sitting or |aying down.

Martin expl ai ned that there was no | ayi ng down al | oned
during breaks. He added that everytine the workers woul d cone out
fromirrigating a line of trees in the grove, the workers woul d
get five or ten mnutes; that by the tine the workers had been
given water their break tine had been consuned and that when they
had to be transported to another ranch or bl ock twenty or twenty-
five mnutes woul d pass. Qher than general denials of getting
breaks, Martin was not refuted in this specific testinony.

Mguel's work as a tractor driver was al so the subject of
unrefuted criticism e day Mguel neglected to keep the oil
tank full on a newy overhaul ed tractor in spite of the fact that
he had been previously informed by Raynond Quesada that it was his
job to do so. Both Raynond and Marcel | o observed during the day
that the oil level was several quarts lowand that it had not been
kept up as it shoul d have been.

(n anot her occasi on soneone reported that Mguel had driven
the tractor over a conpany orange crate and crushed it. No one
who testified at the hearing actually saw the incident. M guel
deni ed that he crushed the box and vol unteered that soneone el se
had done it. Apparently Martin, when inforned of the incident did

not consider it significant

12.



enough to nerit the filing of a report. "It was a broken
binand | just let it go as a broken bin," he said.

Mguel testified that on one particul ar afternoon j ust
four or five days prior to his termnation he tasted bad
drinking water fromMarcello' s truck. Afterwards he told
Marcell o to change the water in the afternoon so there woul d be
fresh water the next day. Apparently Marcell o had al ready
changed it for Mguel indicated that Marcell o said he had
changed the water, that naybe sornething was wong wth the
container. "So," Mguel said, "I told himthat nmaybe we were
going to have to bring the union in so we coul d have better
water here."”

April 11, 1977, proved to be a fateful day for
Mguel Gastillo, for on that day he was involved in an
incident which led directly to his termnation fromthe
Respondent conpany at noon on April 12th.

Mar cel | o Mendoza was driving through the Wodl ake Ranch
about 4:00 p.m looking for his crewto give themwater.

Marcell o did not see any of his crew so he drove to the south
and up the slope to the high road which was the sout hern
boundary of the Wodl ake Ranch. He drove al ong that road | ooking
to the north down the slope until he cane to a point where he
coul d see Mguel Gastillo laying down in the grove about eighty
to one hundred yards away. Marcello turned off the truck's
notor after about ten mnutes and waited another ten before

honki ng his horn to rouse M guel .
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During these twenty mnutes Marcell o began to fill out his
daily tine sheets which he had not conpl eted since the norning.
About a mnute before he honked the horn, Marcello saw Jose S| va,
Mguel's irrigation partner, about thirty yards fromwhere he was
sitting in his truck. Slva was walking fromthe west to the east
and was trying to signal Mguel by whistling as he hinsel f was
wal king at an angle up the slope toward the truck. "M guel
Castillo finally | ooked up and saw the pi ckup there and got up,
| aughi ng, shaking the dirt off his clothes, shirt and pants and.
started wal king up,” Marcello said. Castillo and S lva met about
ten yards fromthe truck and wal ked towards it together. Marcello
noti ced as he was | ooking towards Mguel that the w nd was bl ow ng
into his face fromthe north to the south and away fromwhere
M guel had been laying down. This fact told himthat M guel
probably did not hear his truck notor's idle when he first arrived.

At first, upon reaching the truck, both Mguel and Jose S |va
continued | aughi ng and began to drink water--then Marcel |l o spoke
up. He asked Castillo what was happeni ng that he was |ayi ng down
sleeping. Mguel said he was just resting. Marcello told hi mthat
tolay down he didn't think it was right. Jose attenpted to but
into the conversation; Marcello told himto shut up. Both M guel
and S lva got angry and Castillo said, "you are a shitty forenan;

you

14.



don't have the power to run ne out for being |aying down."
Marcel l o countered, "look | think | have the right with all the
warnings that | gave you, | have the right to fire you."

Marcel | o was upset that after |aying down for twenty mnutes
Mguel cane to the truck laughing wth Jose Slva. "You still
cone in here making fun of it." Marcello was concerned that the
irrigation work, so badly needed in that bl ock, was not being
done.

After this argument Marcello transported both nen to
t he Wodl ake reservoir where they nmet Juan O ona, who had
parked the tractor there, and Porfirio Monteon. S nce
Monteon's car was parked at the reservoir and QO ona was
riding wth him Marcello took the other two across H ghway
65 to where Jose S lva s car was parked.

Al the nen got out of the truck. Mguel asked Marcello
not to nention this incident to Martin, but Marcello said he
would. He said, "well, Mguel, how nany tines do you want ne
to shut ny nouth and I gave you several warnings and now |
caught you when you were | ayi ng down.” Mguel asked if he were
going to be fired;, Marcello responded that he didn't know and
would talk to Martin first.

At that point both Jose and M guel becane angry agai n and
Mguel threatened, "if I'mgoing to fall, soneone el se w |
fall wth ne." An argunent ensued between-Mrcell o and Jose
and M guel concerni ng what woul d happen to Respondent's

agricultural enpl oyees should "Immgration” be called and

15.



advised that certain of the workers were illegal aliens. The argurnent
ended with Jose telling Marcello to forget about it, he and M guel
were only joking. Marcello did not take it as a game. The workers
left in Jose's car.

Wien questioned by the hearing officer, Mguel Castillo stated
flatly that there was no conversation at all between he and Marcel |l o
when the nen got out of the truck.

Marcello called Martin on the two-way radio shortly after the
i ncident to expl ai n what happened; both net between two of the Jasmn
ranches to discuss the matter. Martin suggested the Jasmn neeting
because he "didn't want it said over the radio." After |earning what
happened Martin went to the office and "saw Jimd el and t here and
[he] told himabout the situation and [deland] advised [hin} to |et
the nan go."

Later that evening Marcello went to Martin's house, again told
hi mwhat happened and asked what shoul d be done, "fire Mguel or
what." Mrtin said, "Yes, you should fire himright away-right in
that nonent." Martin then decided to send Raynond Quesada at noon
the followng day to deliver to Mguel his final paycheck and the
nessage that he had been fired. Martin assigned Quesada for this job
because Martin was so close to Mguel that he felt that Castillo
woul d probabl y have convinced Martin to give himhis job tack.

Martin felt that Mguel woul d have the sanme influence with Mrcello.

The next day Raynond Quesada delivered the

16.



check to Mguel as planned. Quesada did not tell Mguel why
he was fired; that infornmation Mguel found out later in the
day from a secretary in Respondent's office. "The secretary
told ny wife that because they found ne that | was sl eeping."

DSOS ON G- | SSUES AND QONCLUS ON

Thi s case presents no novel or contested | egal issues
regarding the alleged unfair |abor practice. The dispute is
basical |y factual ; the central issue being one of credibility
concerning the "laying down" incident of April 11th. | credit
the testinony of Marcell o Mendoza in. this regard and di scredit
that of both Mguel Gastillo and Jose S lva. M observation of
Marcel | o' s deneanor, i.e., the conviction borne by the
nodul ati on of his voice while testifying during the final day of
the hearing, is one of the reasons for believing his version of
the incident. Neverthel ess, ny factual determnations are not
based sol el y on such testinoni al inferences but al so upon
i nferences derived fromthe evidence itself as contained in the

exhibits and transcripts of the hearing. See generally,

Penasquitos Village, Inc. v. NL RB., 565 F.2d 1074 (9th Qr.
1977) .

Mguel Castillo denied that he had been | aying down in
the grove on the day in question; rather, he stated that he
had just sat down for about one-half mnute after waiting
around for several nore, when he heard the horn bl ast of
Marcel 1 0's truck and saw himwave with his hand fromthe

road at the south side of Vodl ake.
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Jose S lva, the agricultural enpl oyee who was teaned wth
Castillo, said that Mguel did not lay down at any tine that day.
Mguel's denial is coupled with an expl anation whi ch

relies heavily upon the presence in the i medi ate vicinity of

fel l owworker Juan Grona driving a conpany tractor. According to
Jose S lva, Marcello had instructed both he and Mguel to wait
when they caught up with Juan's tractor so that the tractor coul d
pass and Jose and Mguel could then reverse the hoses w t hout
their being laid out in the path of the oncomng tractor and
ripped to shreds.

The problemw th this version of the afternoon's events
lies in the contradictory tale told by Juan Gona's Daily Tine
Regi ster (Respondent's exhibit L). As described in Respondent's
bri ef,

[t]he daily tine register was prepared by

each enpl oyee and occasionally with the

help of his famly or assistant forenan.

Thi s docunent was the basic record used to

conput e each worker's pay ....

On page two of Qona' s tinme register, the entry for "4/11"
indicates that Gona was "D scine Traytor”, i.e., "discing with
the tractor” on the Sales 63 ranch from6:00 am to 4:30 p.m
Qona's wife Maria testified that she nade this entry at her
husband' s direction when he cane hone at the end of work that
day. Ms. Qona said that her husband' s understandi ng of where

he was worki ng was usual | y based upon infornation recei ved from

the conpany' s forenen.
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A though Jaun Qona’s testinony is quite confusing, in
spite of anwkward attenpts at clarification by all three | awers
present, nowhere does he either directly or by clear inplication
deny the correctness of his daily tine register with which he
was confronted. S nce Juan O ona was not working on the
VWodl ake ranch, as his daily tine register indicates that he was
not, the credibility of Castillo and Slva nust suffer insofar
as they rely upon the tractor's presence to explain their
claimed nonentary respite in the grove.

Yet Qona' s register is not the sol e evi dence wei ghi ng
against Gastillo's and S lva 's version of what happened.
Respondent introduced additional credible evidence in the form
of testinony fromMarcello that the two tractors which the
Respondent owned, during the tinme Mguel was enpl oyed, were not
capabl e of discing on the hilly southern slope of VWodl ake
ranch. Mrcello, with eight years experience as a tractor
driver, testified without contradiction that not until after
Mguel 's departure did the conpany purchase a big "9000"
tractor wth the capacity of pulling discs up those slopes. In
the face of these conbi ned pi eces of evidence the General
Gounsel has failed to show by a "preponderance of the
testinony” that it was nore likely than not that Juan G ona was
discing wth a tractor on the south side of the Wodl ake ranch

inthe late afternoon of April
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11, 1977.

Mguel hinself admtted that, in anger, he told Marcello
i medi ately after being accused of |aying down and prior to
getting into the forenan's truck for aride to his friend s car
and the trip hone, “[t]hat | accept to be fired if it was
necessary." |If Mguel were not, in fact, laying dow for the
extended period of which he was accused, it is not probabl e that
he woul d utter such a spontaneous statenent. The fact that he
admtted to this angry utterance i s persuasive evidence that he
was, in fact, laying down on the job.

Anot her fact which mlitates against the strength of
Mguel's credibility is the contradiction between his and Martin's
version of their February 1977 conversation in Martin's pickup
truck. There is little sense to have a private out-of -t he-way
neeting for the purpose related by Mguel, supra at page 9;
whereas a private neeting i s nore consistent with Martin's
testinony that he took the opportunity to reprinand Mguel and
warn hi mabout future transgressions. This damage to Mguel's
credibility cannot be ignored when considering his credibility on
the "l ayi ng down" i ssue.

The fact of Mguel's status as an illegal alien was known
to Martin in advance of his hiring Mguel in the [ate wnter of
1977. That Martin was contraveni ng an acknow edged conpany

policy was reveal ed at the hearing. Mrtin' s anbival ent
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feeling about hiring Mguel was al so evident, supra at pages 9
and 10. Furthernore, the several warnings for sl othful ness
whi ch were given to Mguel Castillo by Martin, Marcello and
Ranon Quesada were not contradi cted by any of the w tnesses
called by the General Counsel .

The fact that the nmanagerial responsibilities of the
Vwodl ake ranch had been recently acquired by the Respondent
and that the groves had up until then not been properly
cared for is well supported in the transcripts. This
ci rcunstance of course woul d tend to nmake the Respondent's
supervi sors nore concerned than mght usual ly be expected to
see that the irrigation work on that ranch was acconpl i shed
wth alacrity.

The conbi nation of these factors: to wt; Mrtin's
expressed anbi val ence based both on Mguel's status as an
illegal alien and the prior incidents of slothful perfornance;
the special need to irrigate the Wodl ake ranch w th di spatch
and especi ally the uni que circunstances of Mguel's April 11th
transgression, is cogent evidence that the Respondent had a
legitimate reason to termnate M guel

Neverthel ess, can it be said that Respondent’'s act of termination

was contrary to the Act in that Respondent did discrimnate against M gue
inregard to his tenure wth Golden Valley Farming in order to di scourage
nenber ship in the Ui on?

The General Gounsel argues that "there can be no doubt
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that Respondent had know edge of Castillo's union activities and
support.” He points to Mguel's assertion that he visited the
hones of fellow enpl oyees Fernando Cortez and Raphael Gonez for the
pur pose of discussing the union "[s]o maybe that way we can get a
raise or better wages, yes." Neither the General Gounsel nor
Respondent' s attorney asked Qortez, during his testinony, whether
Castillo had ever nade such a visit, nor did Cortez indicate that
such had occurred. On the other hand, Raphael Gonez deni ed t hat
Castillo, while enpl oyed by Respondent, had ever tal ked with him
about the union at Raphael's hone or at work. | did not find his
testinony credible in this regard. | nake this judgnent
consi dering ny observation of his deneanor and Mguel's testinony
to the contrary.

However, none of the supervisors admtted bei ng i nforned of
Mguel ' s uni on nenbership or activities by these or any ot her
W tnesses or workers. Mreover, this record does not support any
conclusion or inference to be drawn fromthe testinony, that it
was nore likely than not that Respondent had know edge of
Castillo's hone visits in support of the Union. Therefore, the
General (ounsel's allusion to the Svall Plant Doctrine as
applicable inthis regard is not well taken. The doctrine has no
application to off-hour, off-the-premses neetings. See Bll's
Goal Gonpany, Inc. v. NL RB, 493 F. 2d 243, 247 (10th Q.
1974) .

The General Counsel attenpted to establish the anti-
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uni on ani nus of Respondent's supervisor Jimd el and by
calling forth testinmony that a pro-Proposition 14 sticker
had been ripped fromthe bunper of Fernando Cortez' car
upon a visit to deland s private ranch. But Cortez did
not recall being i mediately present when the incident
occurred; he could not state for certain who did it. The
culprit's identity did not long remain a nystery, for Benny
Cannella, a friend of deland s and presunably both a

st aunch opponent of Proposition 14 and an advocate of
private property rights, admtted interfering with those of
Qortez while visiting deland s ranch, when he said he tore
fromthat bunper a "Vote Yes on Proposition 14" sticker!
Thus, this incident cannot support a finding that it was
nore likely than not that Jimdeland or the Respondent

har bored an anti - uni on ani nus.

Insof ar as Martin Mendoza is concerned, the conflicting
evi dence coul d, at best, support an inference that he knew
fromthe pro-union bunper sticker on Mguel's car, the sight
of Mguel's Wnion authorization card and an application of
the "Snall M ant Doctrine" to the "bad water confrontation"
between Mguel and Marcello that Castillo harbored pro-union
sentinents. Even though Martin probably becane aware in
February 1977 (if not earlier), as the General Qounsel
clains, that Mguel stood for the Unhion, I amnot convinced
by the requisite degree of proof that his assent to Marcello's

firing of Mguel was an unfair |abor practice.
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The only fact which the General Gounsel coul d arguably put
forth as support for a charge that Martin Mendoza harbored anti -
uni on sentinents woul d be his assent to the firing of Mguel in
relation to when he becane aware of Mguel's pro-union status.
Two situations are here relevant. First, the General Counsel
hinsel f asserts that Martin knew of Mguel's pro-union status upon
initial hiring when Mguel showed Martin his Union authorization
card, approxi mately two nonths prior to Mguel's di smssal.
Second, the General Gounsel points out that wthin a week after
M guel placed a pro-union sticker on the bunper of his car he was
termnated. However, no one can deny that it was imediately after
Mguel was found | aying down on the job that Martin assented to
his termnation. The only reasonabl e inference that can be drawn
fromthese facts is that the nost influential factor behind
Martin's assent was not an anti-union ani nus, but a belief, based
on the report to himthat Mguel had been caught |aying down in
the grove, that Castillo was loafing on the job to an
| nper m ssabl e degr ee.

Marcel | o' s anti-uni on ani nus was obvi ous fromthe record.

He did not categorically deny Mguel's assertion that, wth
regard to the "bad water confrontation", he had been heard to
say to Mguel "why [you] want the union just to get better
water if [you re] going to get a sack of flour for 820.007?"

and that Porfirio Monteon, the recognized
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| eadi ng uni on synpat hi zer, could "be put out of work."

I ndeed, Marcello freely admtted to his dissol usi onment
w th the Union based on his desire not to involve hinsel f
further with what he believed to be Uhi on-sancti oned
crimnal activity. However, the fact that the supervisor
who fired Mguel had anti-union sentinents does not of
itself prove that the firing was in furtherance of that
noti ve.

(n bal ance, while Martin felt that Mguel's firing was
wthout the prerequisite three warnings, a feeling disputed
by the conbi ned nunber of warnings given by Martin, Mrcello
and Raynond Quesada, the circunstances of Mguel's |aying
down on April 11th, the nurerous warnings for sloth, the
acute need to irrigate the Wodl ake ranch w th di spatch,

M guel ' s spontaneous angry utterance and the other factors
bearing on Martin' s assent convince ne that the General Gounsel
has not proven by a preponderance of the testinony that it was
nore likely than not that Mguel was fired because of his

al l eged Uhi on nenbership and/or union activities, See Val hi,

Inc., aka Sout hdown Land Conpany, 4 ALRB No. 1. In sum Maguel's

statenent at the tinme of his initial confrontation with Marcello
over his laying down, that "I accept to be fired if it was
necessary," was not so nuch the words of a poor ne' erdowel | as
the angry utterance of a proud man caught nappi ng.

THEREFCRE, upon the basis of the entire record, the

findings of fact and conclusions of |law and pursuant to
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Section 1160.3 of the Act, | hereby recormend that the

all egations of the conplaint charging violations by Respondent of
Section 1153(a) by interfering wth, restraining and coercing
Mguel Castillo because of his concerted activities and support
for the Uhion, and of Section 1153(c) by discri mnating agai nst
Mguel Castillo inregard to the tenure of his enpl oynent to

di scourage nenbership in the ion, be di smssed.

I nasmuch as the outcone of this case was in doubt until the
final day's testinony, | recommend that no attorney's fees be
awarded to the Respondent, although they shoul d recover their
costs.

Dated: March 29, 1978

I
Eri.-;.;- v s 1

JAMES MOORE Kl NG
Adm ni strative Law O ficer
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