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DEA S ON AND (RDER
h May 27, 1977, Admnistrative Law Gficer (ALO Ronal d G eenberg

I ssued the attached Decision in this proceeding, and on July 5, 1977 issued the
attached Suppl enental Deci sion in which he reconmended that the conpl aint be
dismssed inits entirety. Thereafter, the General (Gounsel and the Chargi ng
Party each filed exceptions and a supporting brief, and Respondent filed a
brief in opposition to the exceptions.?

Pursuant to the provisions of Labor Gode Section 1146,% the
Agricultural Labor Relations Board has del egated its authority in this matter
to a three-nenber panel.

The Board has considered the record and the attached Decision and
Suppl enental Decision in light of the exceptions and briefs, and has decided to

affirmthe rulings, findings, and

_ YThe Charging Party's notion to consolidate, for purposes of decision, the
instant matter wth Karahadi an Ranches, Inc., 77-C&8-C is hereby denied.

ZAN| references herein are to the Labor Code.



concl usions of the ALOas nodified herein, and to adopt his
recommended renedial O der with nodifications.

V¢ find nerit in the General Gounsel's and Charging Party's
exception to the ALO s recommended di smssal of paragraph four of the
conpl aint, which alleges that Respondent viol ated Section 1153(a) by the
distribution of its January 7th | eafl et.? Regardl ess of whet her Respondent
intended by this leaflet to guard its enpl oyees' privacy, we find that its
distribution constituted an unl awful interrogation.

In Tenneco Wst, Inc., 3 ALRB No. 92 (1977), we found that the

Respondent therein unlawfully interrogated its enpl oyees by approaching its
workers and asking for their hone addresses if they desired to be visited by
UFWrepresentatives, or a witten refusal if they did not wsh to be so
visited. Wile the |eaflet at issue herein nore subtly conveys the sane

nessage, our concl usion in Tenneco Vést, Inc., supra, is equally applicable

to the i nstant case:

¥ The text of this leaflet, addressed to all enpl oyees, is as fol |l ows:

"Uhder the regul ations of the Agricultural Labor Relations Board (ALRB),
we are required to submt a list of our enpl oyees' nane and addresses to
the ALRB. The ALRBthen will nake this list available to union

organi zers, who rmay attenpt to visit you in your hones. Ve recognize that
nmany of you mght not want to give out your street address to us, and we
regret having to ask you for it. However, we believe we are required to
ask for you street address so that we can conply with the ALRB

regul ations. Accordingly, if you have not already given us your street
address, we are requiring that you wite your name and street address at
the bottomof this sheet and turn it into our office. Vi believe that
while we are under the obligation to ask you for your street address there
is nothing inthe |l awwhich requires you to give it to us.”

4 ARB No. 78 2.



...this conduct is clearly coercive interrogation in that the
workers were in effect being asked to disclose their
attitudes for or against the union by giving or refusing to
give their addresses. See NLRB v. Hstoric Smthville Inn, 71
LRRVI 2972 (CA 3 1969).

Wile the ALOfound it significant that Respondent’'s |eafl et does not
by its terns require enpl oyees to respond, citing Aircraft Hydro-Foamng, Inc.,

221 NLRB No. 117 (1975), we do not. The Arcraft |leaflet, which, in a neutral

nmanner, nerely solicited enpl oyees’ comments about a uni on canpai gn, was
| argely purged of its ot herw se coercive character by the | ack of any required
response. However, although the enpl oyees in Aircraft coul d conceal any pro-
uni on synpat hies by their silence, wthout dimnishing their right to receive
comuni cations froml abor organi zers about the nerits of union representation,
Respondent ' s enpl oyees in the instant case woul d have to forego the
comuni cation provided under 8 Gal. Admn. Gode Sections 20310 and 20910 in
order to naintain the privacy of any pro-union synpathies. By exacting this
price and requesting an overt expression for or agai nst the UAW Respondent has
coercively interrogated its enpl oyees and interfered wth their Section 1152
rights, in violation of Section 1153(a) of the Act.

For the reasons set forth in Karahadi an Ranches, Inc., 4 ALRB Nb. 69

(1978), we agree wth the ALOthat Respondent did not violate Section 1153(a)
by its distribution of its January 10th leaflet which is, in pertinent part,
virtually identical
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tothe leafl et at issue in Karahadian.” |n reaching this conclusion, we have
applied the standard enunciated in NNRB v. dssel Packing Go., 395 US 575, 71

LRRM 2481 (1969), and have not relied on the so-called "serious harmi cases
di scussed at length by the ALQ
RER
Pursuant to Labor Gode Section 1160.3, Respondent, Ml -Pak
Ranches, its officers, agents, successors and assigns is hereby ordered to:
1. Gease and desist from

(a) Interrogating its enployees in any nmanner, direct or
indirect, concerning their union affiliation or synpathy or their participation
in protected concerted activities.

(b) In any other nanner interfering wth, restraining or
coercing any agricultural enpl oyee(s) in the exercise of the rights guarant eed
to themby Labor Code Section 1152.

2. Take the followng affirmative action which is deened
necessary to effectuate the policies of the Act:

(a) S gnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board Agent into appropriate | anguages, Respondent shall
thereafter reproduce sufficient copies in each | anguage for the purposes set

forth hereinafter.

(b) Post copies of the attached Notice for 90

4 As in Karahadi an Ranches, Inc., supra, the General Gounsel failed to
submt convi ncing proof that the statenents were significantly stronger in
Spani sh than in English, that they were made in an at nosphere of fear, or that
they take on a nore threatening neaning in the agricul tural context.

4 ARB NO 78 4,



consecutive days at tinmes and places to be determned by the Regional Drector.
Respondent shal | exercise due care to replace any Notice which has been
altered, defaced, covered or renoved.

(c) Provide a copy of the attached Notice to each enpl oyee
hired by the Respondent during the 12-nonth period foll ow ng the issuance of
this Decision.

(d) Ml copies of the attached Notice in all appropriate
| anguages, within 30 days fromreceipt of this GOder to all enpl oyees enpl oyed
by Respondent at any tine during the period fromJanuary 10, 1977, until
conpliance with this Qder.

(e) Arrange for a representative of Respondent or a Board
Agent to distribute and read the attached Notice in appropriate | anguages to
t he assenbl ed enpl oyees of Respondent on conpany tine and conpany prem ses.
The reading or readings shall be at such tines and pl aces as are specified by
the Regional Drector. Follow ng the reading, the Board Agent shall be given
the opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees nay have concerning the Notice or their rights under
the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all non-hourly-wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.

(f) MNotify the Regional Drector inwiting, wthin 30 days
fromthe date of the receipt of this Oder what steps have been taken to conply
wthit. Uon request of the
LITETTETTETTTT]
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Regional Drector, Respondent shall notify himor her periodically thereafter
inwiting what further steps have been taken in conpliance with this Qder.

DATED Otober 23, 1978

ERALD A BROM Chai rnan

RCBERT B. HUTCH NSON  Menber

HERBERT A PERRY, Menber

4 ARB No. 78 6.



NOT CE TO BEMPLOYEES

After atrial where each side a chance to present their facts,
the Agricultural Labor Relations Board has found that we interfered wth the
right of our workers to freely decide if they want a union. The Board has
told us to send out and post this Notice.

V¢ will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives farm
workers these rights:

(1) to organize thensel ves;
(2) toform join, or hel p any union;

(3) to bargain as a group and to choose anyone they want to
speak for them

(4) to act together wth other workers to try to get a contract
or to help or protect each other; and

(5 to decide not to do any of these things.
Because this is true, we promse you that:

VE WLL NOI do anything in the future that forces you to do,
or stops you fromdoing any of the things |isted above.

Especi al | y:

VE WLL NOr ask you whether or not you belong to any union, or
do anything for any union, or how you feel about any union.

MEL- PAK RANCHES
(Empl oyer)

DATED, By:

(Represent ati ve; (Title)
This is an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.
DO NOI' REMOVE CR MUTI LATE

4 AARB No. 78



CASE SUMVARY

Mel - Pak Ranches (URWY 4 ALRB Nb. 78
Case No. 77-C&6-C
77-(E&8-C

ALO DEAQ S QN

Respondent was charged with violating Section 1153(a) of the Act by
its distribution of two |eaflets, one on January 7, 1977 and anot her on January
10, 1977. The January 7 |eafl et advi sed Respondent's enpl oyees that Respondent
was soliciting their nanes and addresses because it believed it was requi red by
ALRB regul ations to do so, that this infornati on woul d be nade avail able to
uni on organi zers who mght use it to contact enployees in their hones, that
Respondent regretted asking its enployees for this infornation, and that
Respondent bel i eved that al though it was required by Board regul ations to
solicit thisinformation it did not believe that enpl oyees were required by | aw
to provide it to Respondent. The ALO recommended di smssal of the all eged
violation premsed on the January 7 leaflet, noting that nothing in the | eafl et
regui red a response fromthe enpl oyees.

The January 10 leaflet, distributed in English and Spani sh,
stated in pertinent part: "Refuse to sign a union card and avoid a | ot of
unnecessary turnoil. You wll always do better wth us wthout a uni on
which can't and won't do anything for you except jeopardi ze your job." The
ALOfound that this | anguage was protected by Section 1155 of the Act under
the NNRB s "serious harmi |ine of cases and the NLRB decision in Arporter
Inn Hotel, 215 NLRB No. 156 (1974).

BOARD DEQ S ON

The Board affirnmed the ALO s conclusion as to the January 10
| eafl et, wthout adopting the ALOs reasoning, citing Karahadi an Ranches,
Inc., 4 ALRB No. 69 (1978), but rejected the ALOs recommendati on and
reasoni ng regarding the January 7 |eafl et, and concl uded that Respondent
violated Section 1153(a) by its distribution, finding that the January 7
| eaf | et constituted an unl awful effective interrogation, nore subtle but
simlar to that in Tenneco Vst, Inc., 3 ALRB No. 92 (1977).

REMEDY

The Board ordered Respondent to cease and desist frominterrogating
its enpl oyees or, in any other nmanner, interfering wth, restraining or
coercing its enployees, and further ordered the posting, nailing, distribution
and readi ng of an appropriate Notice to Enpl oyees.

This case sunmary is furnished for information only and is not an
official statenent of the case, or of the ALRB

4 ARB No. 78



BEFCRE THE AGR GQLLTLRAL LABCR RELATI ONS BOARD

GF THE STATE GF CALIFGRN A

MEL- PAK RANGHES,

Respondent CASE N 77-(&6-C

and

WN TED FARM WIRKERS
- AVRCA AHL-AQ

Charging Party.

— e e e e N N N N N N N N

Cctavi o Agui lar and
Mari an Kennedy, for
the General Gounsel ;

Sacy C Shartin,

Seyfarth, Shaw, Fairweat her
& Geral dson of

Los Angel es, Glifornia,

for the Respondent;

Hlen Geenstone for Uhited Farm
VWrkers of Anerica, AFL-A Q
the Charging Party.

DEQ S ON
STATEMENT F THE CASE

RONALD GREENBERG Admini strative Law Oficer: This case was heard by
ne on March 21, April 13, and 14, 1977, in Qoachella, Galifornia.¥ The
Conpl ai nt, dated February 15, is based on charges filed by the Lhited Farm
Wrkers of Anerica, AFL-AQ O (hereafter the "UFW). The charges were duly
served on the Respondent, Ml -Pak Ranches. The Gonplaint alleges that the
Respondent cormtted two violations of the Agricultural Labor Rel ations Act

(hereafter referred to as the "Act").

Y Uhl ess otherw se specified, all dates herein refer to 1977.



Al parties were represented at the hearing and were given a full
opportunity to participate in the proceedings. The General Gounsel and the
Respondent filed briefs after the close of the hearing.

Uoon the entire record, including ny observation of the deneanor
of the wtnesses, and after consideration of the argunents and briefs

submtted by the parties, | nmake the fol | ow ng:

FIND NS GF FACT

. Jurisdiction

Respondent, Ml - Pak Ranches, is a partnershi p engaged in agricul ture
in Rverside Gounty, Galifornia, as was admtted by the Respondent.
Accordingly, | find that Respondent is an agricultural enpl oyer wthin the
neani ng of Section 1140.4(c) of the Act.

It was also admtted by the parties that the UFWis a | abor
organi zation wthin the neaning of Section 1140.4(f) of the Act, and | so find.
1. The Alleged Unfair Labor Practices

The Gonpl aint, as anended at the hearing,? put into

Z @General unsel anended paragraph 4 of the Gonplaint to read: "Qn or
about January 6 or 7, 1977, Respondent distributed to its enpl oyees an anti -
union leafl et printed in English and Spanish. This leafl et stated that
Respondent ' s enpl oyees were under no obligation to give their street addresses
to Respondent. This action constitutes an interrogation for purposes of
i dentifying enpl oyees inclined to support the union and di scourage the
enpl oyees fromproviding Respondent wth their addresses.” General Gounsel
al so anmended paragraph 5 of the Gonplaint to read: "Onh (fn. 2 cont. on p. 3)
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issue two alleged viol ations of Section 1153(a) of the Act.

The Respondent generally denies it violated the Act in any
significant respect. Respondent argues that the two leaflets that were
distributed by Respondent were |awful and well wthin precedent established
by the National Labor Relations Board.

[11. The Facts

A Background:

The Respondent grows table grapes on 500 acres of land in R verside
Gounty, CGalifornia. Respondent enpl oys approxi nately 45 enpl oyees during | ate
fall and wnter for purposes of pruning. Respondent al so hires an additi onal
200 enpl oyees in late March to do the thinning. A harvest tine at the end of
May, 250 to 400 workers are enpl oyed by Respondent.

The hiring procedure is overseen by the ranch nanager, M.

Herbekian. Mre specifically, the hiring procedure i s done by crew bosses in
the fields. Wrkers entering the enpl oy of the Respondent fill out white cards
whi ch contai n spaces for their name, social security nunbers and addresses. ¥

This procedure has been used for three years. The cards are kept prinarily for

tax purposes, i.e. preparation of W2 forns.

(fn. 2 cont.)

or about January 10, 1977, Respondent distributed to its enpl oyees an anti -
union leaflet printed in English and Spanish. This | eafl et contains threats and
inplied threats agai nst workers who sign authorization cards for the UFW
stating that such actions wll lead to "turnoil". The |eaflet continues by
stating that a union "can't and won't do anything for you except jeopardi ze
your jobs."

¥ Respondent's Exhibit #3 contains copies of all the white cards of
wor kers enpl oyed by Respondent in January 1977.
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(n Decenber 6, 1976, the UFWfiled Notice to Take Access wth the
Board. Then in January of 1977, the UFWfiled its Notice of Intent to
Q gani ze.

Curing January, 1977, approximately 25 to 29 enpl oyees lived at the
| abor canp owned by Respondent .

B. Preparation and D stribution of Leaflets:

Curing January 1977, apparently upon request of Respondent, two
| eafl ets were conposed by Respondent's attorneys, Seyfarth, Shaw, Fairweather &
Geraldson. General Qounsel's Exhibit #2 is a letter addressed to enpl oyees
stating the Respondent's position concerning the potential advent of
unioni zation. Avery simlar |eaflet was prepared by the sane attorneys and
used at two other ranches, Karhadian # and Bagdasarian. Ral ph Mlikian, partner
in Respondent, received the letter fromhis attorneys.

As alleged in the Gonplaint, two sentences in that letter
viol ated Section 1153(a) of the Act. The third and fourth sentences of
Paragraph 3 state:

"Refuse to sign a union card and avoid a |l ot of unnecessary

turnmoil. You wll always do better wth us wthout a union,
which can't and won't do anything for you except |eopardize
your jobs."

In addition, General (ounsel's Exhibit #3 was prepared in the
sane nanner as General Qounsel's Exhibit #2. That exhibit explained to the

enpl oyees what the

¥ Upon request of Respondent, | took administrative notice of the
Admnistrative Law Gficer's decision in Karhadi an Ranches, Inc., Case No. 77-
= 8-C



Respondent ' s obligations were under the ALRA as far as suppl ying the Board
wth a current list of enpl oyees. The final sentence of that exhibit reads,
"\ believe that while we may be under a legal obligation to ask you for
your street address, there is nothing in the | aw which requires you to give
it tous now" The bottomof the |eafl et contains space for the enpl oyee to
fill in his nane and address.

Mel i kian testified that approxi nately one hal f of the enpl oyees
during pruning season speak Spani sh, while the other half speak a Filipino
dialect. Neither General CGounsel's exhibit #2 nor #3 were printed in a
Flipino dialect.

As for the distribution of the |eaflets, MIikian asked ranch nanager
Herbekian to get the naterials translated. Melikian then authorized
distribution of the leaflets. The wtness was questioned as to whet her General
Qounsel 's exhibit #3 was filled in by the enpl oyees and returned. Ml ikian
stated that Herbeki an had been responsi bl e for that part of the operation, and
Mel i ki an had no know edge whether the leaflets were returned. Melikian stated
that General (ounsel's exhibit #3 was created to gat her addresses that were
difficult to obtain.

C The Leaflets, English and Spani sh Interpretations:

Initially, David M Martinez was called as a witness for General
Gounsel for purposes of translating the leaflets. Martinez is a coordinator of
organi zers for the UPW He has been wth the UPNfor four years. He serves as
an organi zer as well. He visits workers inthe fields and at their hones.
Previously he negotiated for the UFRWfor a nine or ten nonth period. As a
negoti ator, he recei ved denands fromEnglish speaking farners. He prepared the

negotitating coomttess and al so ratified
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contracts. He also served as a contract admnistrator prior to becomng a
negotiator. In his capacity as an admnistrator, he went to the fields,
conduct ed neetings, participated in neetings wth conpany supervisors and al so
transl ated docunents. Prior to this experience as an admnistrator, he worked
on the UFWs boycott in Chicago and M chi gan, where he used Spanish in witing
and speaking. Before comng to work for the UFW Mrtinez worked for the
Federal Governnent, which required his neeting wth Spani sh coomunities. He

al so transl ated governnent regulations for the Gfice of Economc (pportunity.
As for his formal training, he took three advanced under graduate courses in
Spani sh at the Lhiversity of San Antoni o.

Martinez was enpl oyed as a farmworker of 15 years, 1952-1966. He
al so was in charge of the organizing effort at Respondent's ranch during the
pruni ng season of January, 1977.

Martinez was shown General (Qounsel's exhibit #2 and was asked to
translate the third and fourth sentences of the third paragraph. He wote out
translations of the two sentences and then crossed themout and wote anot her
version of the two sentences. Mrtinez stated that he had originally
translated the clause of the third sentence as conditional and then he deci ded

it was nmuch stronger.?
Heinitially translated the third sentence of the third paragraph
toread, "If you refuse to sign a union card or refuse signing a union card,

you wll avoid a great deal of unnecessary turnoil."

¥ @General ounsel's exhibit #4 contains all the translations fromEnglish
to Spanish that Martinez conpl et ed.
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He then translated the third sentence to read as an order. He
corrected hinself as to the word turnmoil. He explained that the word
"trustorno" translates to "extrene nental and physical breakdown. "

Martinez went on to explain the corrections he nade in his
translation of the fourth sentence of that paragraph. He initially stated that
the English neaning coul d be reduced to "except may harmyour job." He then
clarified that to read, "except to possibly cause you to | ose your job." He
stated that the words "Poner en peligro" created an i npression that the
enpl oyees jobs woul d be put in danger.

The wtness admtted that the initial translations were literal ones,
whil e the second transl ations were sense translations. Mrtinez al so stated
that he had talked to Ms. Kennedy of the General Counsel's office the day
before the hearing. The wtness on cross-examnation al so admtted that he had
left out the word "unnecessary” in translating the third sentence into Spani sh.

Basically the witness pointed out that the word "trustornos" was a
very strong word that was seldomused. He said that the word "nol esti as"”,
whi ch neans bother, is a nuch mlder, nore coomonly used word. Uhder cross-
examnation, the wtness was asked a few hypot hetical questions and told to
supply the word "trustornos” or "nol estias" in the appropriate situation. Wen
asked about the situation of hiring halls splitting up famlies at a particul ar
ranch, the witness stated that this would be a "nol estias" or "problema". The
W tness described "probl ena" as slightly stronger than "nol estias". It woul d
not be described as "trustornos". The wtness was gi ven a second exanpl e

regardi ng



enpl oyees | osing their jobs because of economc conditions that forced the
rancher to close his farm Mrtinez described this situation as a "praobl ena".
He said that it was nore severe than "nol estias", but still it nerely was a
bother. As for a third exanpl e regardi ng organi zers standi ng around the fields
and urging the enpl oyees to go out on strike, the wtness stated that this

woul d be described as "nol estias" or "barullo". He translated "barullo" to
nean turnoil .

The wtness was further questioned about his use of derivitives of
the verb "evitar". He used the verb "evitese" inthis first translation of
sentence 3, and then he used the tense "evitaran" in the second transl ation of
that sentence. Inconsistant wth his initial statenent, the wtness stated that
the verb tense "evitese" was inperative while "evitaran" was not.

Wien asked about the word "peligro’, the wtness stated that it
neant danger, and admtted that the sanme word appeared on street signs in
Mexi co.

At the outset, the wtness explained that one word will often have
different neanings to different workers in various parts of the state.

However, he explained that the words "trustornos", "poner en peligro" and
"barul | 0" had one consistant neaning to farmworkers throughout the state.

Martinez was al so asked about the word "dirreccion”, used in General
Qounsel 's exhibit #3. Mrtinez stated that the word "domcillios" necessarily
neans street addresses and woul d have been a better word for the enpl oyer to
use. However, he admtted that the word "dirreccion" includes street
addr esses.

For purposes of translating the sane naterial, Respondent
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call ed UFWorgani zer Roberto De La Qruz, a long tine farmworker and organi zer.
He has worked as an agricul tural enpl oyee since the age of 6. Spanish is his
native | anguage, and he learned to speak it at hone.

The wtness defined the word "trustornos" as "probl ens or
obst acl es, that sonething awful is going to happen.” The wtness stated
that the word is seldomused and that it is a very dranatic word. De La
Quz explained that nost often the word "nol estias" is used. He stated that
the word usual |y neans bother. 1In one sense it is used to nean physically
t ouch.

This witness was asked the hypot hetical questions previously posed to
wtness Martinez. De La Quz described the exanpl e of the hiring hall
splitting up famlies to be a "nolestias". As for the exanpl e of the Teansters
standing outside the fields trying to get workers to go out on strike, the
w tness described this as "nol estias" also. He said that it was bot her sone but
not hi ng happened to the people in the field. He further explained that it
woul d be "trustornos" had the Teansters physically pull ed the workers out of
the field.

He was asked to translate into English the third sentence of the
third paragraph. He translated it as, "refuse to sign card of the union and
avoi d grand nunbers of probl ens, obstacle and turmoil."” Uoon |ater examnation
by Respondent, wtness De La Quz stated that he did not know what the word
turnoi | neant.

I nconsi stant wth Martinez's interpretation, he stated that the
phrase "poner en peligro" has nore than one neaning. Yet, he stated that it had
only one neaning in the context of this particular |eaflet.

De La Quz's translation of the fourth sentence in the



third paragraph was, "you w || always nake better wth us w thout a uni on who
and wll not do anything for you except put your job in danger." He stated
that the sense translation of that sentence was that "you woul d | ose your job".
He then offered the sense translation of the third sentence. "If you don't
avoid signing, then a lot wll happen to your job physically and nentally." He
also said that the word "peligro* only neans danger, but in the context of the
leaflet it neans fired. He offered the follow ng sense translation of the
fourth sentence of the fourth paragraph: "You re better off wthout a union,

you Wil put your job on the line, we'll get your ass canned."

ANALYSES AND CONCLUSI ONS

. The January 7 Leaflet (GC Exhibit #3)

Section 1153(a) of the Act makes it an unfair |abor practice for an
agricultural enployer to interfere wth, restrain, or coerce enpl oyees in the
exercise of their right "to self-organi zation, to form join, or assist |abor
organi zations, to bargain collectively through representati ves of their own
choosing... and... theright torefrain fromany or all such activities...."
In Section 1148 of the Act, the Board is directed to fol | ow applicabl e
precedents of the National Labor Relations Act, as anended in (29 U S C
Section 151, et. sea., hereafter the NLRA).

However, in analyzing alleged unlawful conduct, the Board nust
bal ance an enployer's free speech rights under the Act. Paralleling 29
US C Section 158(c), Section 1155 of the
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Act provides:

The expressing of any views, argunents, or opinions, or the

di ssemnation thereof, whether in witten, printed, graphic, or
visual form shall not constitute evidence of an unfair |abor
practice under the provisions of this part, if such expression
contains no threat of reprisal or force, or promse of benefit.

General Gounsel contends that General Counsel's exhibit #3
constitutes an interrogation for the purposes of identifying enpl oyees
inclined to support the union and di scouragi ng themfrom providi ng
Respondent with their addresses. Further, General (ounsel equates
distribution of this leaflet to a secret poll of enpl oyees. General Counsel
clains that because representatives need be chosen by a Board conduct ed
el ection under the ALRA no |l egitinate purpose can be served in circul ating
this leaflet.

Qver the years, the NLRB has dealt extensively wth enpl oyer
interrogation of enpl oyees regarding their union synpathies. In B ue Hash
Express, Inc., 109 NLRB 591, 34 LRRM 1384 (1954), the Board establish that "...

the test is whether, under all the circunstances, the interrogation reasonably
tends to restrain or interfere wth the enpl oyees in the exercise of rights
guaranteed by the Act." The Board in B ue H ash enphasi zed the fact that its
decision did not grant enpl oyers the licence to engage in interrogation of
their enpl oyees as to union affiliation or activity. However, the Board
concl uded that examnation of the record as a whol e provided the only sol ution
for determning whether the particular interrogation interfered wth the
enpl oyee rights.

The NLRB has enphasi zed that the timng of the poll can be a key

factor in determning its coersive effect.
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"Apoll taken while a petition for a Board el ection is pendi ng does not,
inour view serve any ligitimate interest of the enpl oyer that woul d not
be better served by the forthcomng Board election. In accord with |ong
establ i shed Board policy therefore such polls will continue to be found
viol ative of Section 8la of the Act."

See NRBv. M Sore, Inc., 345 F2nd 494, 58 LRRM 2775 (CA7, 1965); NLRB v.
Li ndsay Newspapers, Inc., 315 F2nd 709, 52 LRRM 2780 (CA5, 1963); Milory, P.R

& ., Inc., 149 NLRB 1649, 58 LRRVI 1014 (1964); Phillips Manufacturing Co.,
148 NLRB 1420, 57 LRRM 1173 (1964).
The second circuit court of appeals in Bourne v. NLRB, 332 F2nd 47,

56 LRRVI 2241 (CA2, 1964), set out qguidelines to determne whether the
particular poll violated the Act. The presence of any one of the follow ng
circunstances tends to extablish unlawful interrogation.

1. Is there a history of enpl oyer hostility and
di scri mnati on?

2. Ddtheinterrogator appear to be seeking infornation
on whi ch to base taking action agai nst individual
enpl oyees? Vere the questions specific such as "who
are the ringl eaders?" rather than general, such as
"how i s the uni on doi ng?"

3. Vés the interrogation by officials high in the conpany
hi er ar chy?

4. \Vés the enpl oyee called fromwork to the boss's
of fice or otherw se questioned in an at nosphere of
"unnatural fornality"?

5. Wre the enpl oyees' replies evasive or untruthful,
indicating that the interrogation actually inspired
fear?

The instant case does not fit into traditional guidelines. Perhaps

closer to the point, the Board in Aircraft Hydro-Foamng Inc., 221 NL.RB Nb.

117, 91 LRRMI 1027 (1975), determined that the enpl oyer did not coersively
interrogate its enpl oyees in violation of the Act when it sent a letter to the

enpl oyees inviting their comnments concerni ng an ongoi ng
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uni on organi zational canpai gn. The Board pointed out that (1) the letter was
not coercive, since it attenpted to convey the enployer's policy of |istening
to enpl oyees' concerns, including union activities; and (2) nothing in the
| etter conpells a response.

Wil e the General (ounsel argues that the leaflet distributed on
January 7th had a tendency of identifying those enpl oyees supporting the union,
nothing in that letter conpells a response fromthe enpl oyees. In fact, the
| ast sentence of General Gounsel exhibit #3 reads, "Vé believe that while we
nay be under a legal obligation to ask you for your street address, there is
nothing in the law which requires you to give it tous now" This final |ine
clearly denonstrates that there was no conpul sion to respond to the enpl oyer's
request. This enployer inquiry clearly does not violate any of the guidelines
set out in Board and court cases discussed above. Thus, the |eafl et
distributed on January 7, 1977 cannot be said to have interfered wth enpl oyee
rights guaranteed by Section 1152 of the Act.¥

A though the enpl oyer has relieved his enpl oyees froman obligation
torespond to this leafl et, the General Gounsel argues that the enpl oyer's
advi ce adversely affects the union' s organi zati onal canpai gn and vi ol at es
enpl oyee rights.

If these leaflets allegedly were used for collecting the nanes of

uni on synpat hi zers, General (ounsel presented no

¥ Wtness Martinez and De La Qruz were questioned about the
word "direcciones" appearing inthe leaflet. Both agreed that the word
"domcilios" was a better translation for a residential street address.
However, both stated that the general term"direcciones" necessarily includes
residential street addresses.
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evi dence as to what happended to the questionnaires after they were
distributed. None of the conpany personnel who al |l egedly distributed
the leafl ets was called as a wtness. Furthernore, no workers appeared
totestify as to the routing of the questionnaire. Wile General
Gounsel ' s argunent has sone | ogi cal appeal, it is unsupported by
substantial record evidence or case precedents. Therefore, | find that
the January 7 leaflet did not violate Section 1153(a) of the Act.

[1. The January 10 Leafl et

"An enpl oyer's right to communicate his views to enployees is firmy
establ i shed and cannot be infringed by a union or the Board." Thus, Section
8(c) (29 US C Section 158(c)) nerely inplinents the first anendnent by
requiring that the expression of "any views, argunents, or opinion" shall not
be evidence of an unfair |abor practice, so |ong as such expression contai ns
"no threat of reprisal or force or promse of benefit" in violation of Section
8(a)(1). NRBv. Assel Packing G., 395 US 575, 71 LRRVI2481, 2497 (1969).

In the present case the enployer's free speech rights nust be
evaluated in light of the third and fourth sentences of paragraph 3 of

General ounsel 's exhi bit #2, whi ch reads:

"Refuse to sign a union card and avoid a |l ot of unnecessary
turnmoil. You wll always do better wth us wthout a
union, which can't and won't do anything for you except

j eopar di ze your jobs."

The NLRB considered a simlar statenent nmade by a supervisor to a
worman enpl oyee during an organi zati onal canpaign in Lily-Tulip Qup Gorporation,
113 NLRB 1267, 36 LRRVI 1436 (1955). The Board found that the enpl oyer did not
viol ate the NLRA by the renark whi ch enphasi zed that the uni on woul d not

financial ly
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benefit wonen workers, and mght concei vably jeopardi ze work opportunities,
si nce such remark was hypothetical in nature as to the results of unionization,
and cannot reasonably be construed as a threat.

There have followed a series of NLRB cases which have dealt with
noti ces contai ning the words "serious harmi. In Aerovox Gorporation of Mrtle
Beach, 435 F2nd 1208, 76 LRRM 2042 (C A 4 1970), a notice was posted during

the course of a troubl ed organizational canpai gn, where 9 uni on connect ed
enpl oyees were fired or suspended, and there was evi dence of verbel threats.
The conpany posted the followng notice a few days after the union filed its
representati on petition.

This matter is, of course, one of concern to the conpany.
It is also, however, a natter of serious concern to you
and our sincere belief is that if this union were to get
in here, it would not work to your benefit but, in the
long run, woul d operate to your serious harm

The court in Aerovox held that "serious harni statenents al one do not
anount to a threat of reprisal or force or promse of benefit. In conformty
wth dssel, the court held that all such statenents and notices nust be viewed
inthe setting in which they are nade, thus in effect adopting the
"circunstances test." See NNRBv. dssel Packing (., supra; NLRB v. G eens-
borrow Hoi sery, Inc. 398 F2nd 414, 417, 68 LRRM 2702 (C A 4, 1968); Anal ganat ed
dothing Wrrkers v. NLRB, 420 F2nd 1296, 1299-1300, 71 LRRM 2863, 3184 (D.C
Arcuit, 1969); Servi-Ar, Inc. v NNRB 395 F2nd 557, 561 67 LRRM 2337 (C A 10
1968); J. P. Sevens . v. NLRB, 380 F2nd 292, 302-03, 65 LRRM 2829 (C A 2,
1967). The
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court in Aerovox pointed out that the "serious harmi notice whi ch was
posted a few days after the union petitioned for an el ection and 2
nont hs before the enpl oyer sent a coercive letter to its enpl oyees was
initially done in a setting that was not coercive.

There have been nunerous N_RB deci si ons concerni ng "seri ous
harmi notices. Routinely, the Board has enphasi zed that the notices
nust appear in the context of other unfair |abor practices.

"W have not ordinarily found such notices to be illegal in
and of thensel ves, for the bare words, in the absence of
conduct or other circunstances supplying a particul ar
connotati on, can be given a noncoerci ve and nont hreat eni ng
neani ng. Even the si mil taneous exi stance of other unfair

| abor practices nay not render the notice coercive, unless
these practices tend to inpart a coercive overtone through
the notice. Were we have noticed that other unfair |abor
practi ces have been found, our decisions have been bottoned
on the premse that there is a direct rel ati onshi p between
the notice and the total context in which it has appear ed,
including unfair |abor practices, which serves to give a
"sinister neani ng" to what otherw se mght be viewed as

| nnocuous or anbi guous words. "

G eensbarrow Hoi sery MIls, Inc., 162 NLRB 1275, 64 LRRVI 1164 (1967), enforced
in part 398 F2nd 414, 68 LRRM 2702 (C A 4 1968).

In "serious harni cases, the General Gounsel nust establish a
rel ati onship between the "serious harni statenment and the comm ssion of ot her
unfair labor practices occurring during the organizational canpaign. Holly
Farns Poultry Industries Inc., 82 LRRM 2110, 2111 (C A 4, 1972); See al so
Cmte Manufacturing Go., 217 NLRB No. 80, 89 LRRM 1530 (1975); Liberty Mit ual
Insurance (., 194 NLRB 1043, 79 LRRM 1297 (1972). dearly, the present case

contai ns none of these essential elenents.
However, the exact wording of the two key sentences in General
Qounsel 's exhibit #2 was extracted froman enpl oyer
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letter approved by NLRB decision. In Arporter Inn Hotel 215 NLRB No. 156, 88
LRRM 1032, 1034 (1974), the Board found those two particul ar sentences in the

context of the entire letter did not constitute "instructions or directions" in
the neaning of Section 8(c). The Board further found that the statenents did
not contain threats of reprisal or force or promse of benefit.

As wth the entire letter, the thrust of the final paragraph is
purely infornmational in nature. It contains no promses of

I nproved wor ki ng condi tions shoul d the Uhion be defeated, nor
does it threaten any repercussions shoul d the Uhion be
victorious. It nerely expresses Respondent's position that the
enpl oyees wll be better served in terns of benefits and job
security by rejecting the ULhion. Such is precisely the type of
canpai gn propaganda whi ch has becone commonpl ace i n our

el ections and which Section 8(c) was designed to protect.
Arporter Inn Hotel, supra., at 1035. 7/

Ironically, the Board stated that if the questionabl e statenents
stood al one, they may well be deened to be instructions or directions.
However, the dissenting opinion in Airporter, which favors finding a viol ation,
| ends | ess support to the General Gounsel's case.

Wii e the | ast paragraph of the Duffy letter may, arguably,
appear as harntess canpaign rhetoric when read in isolation, it
Is highly coercive when read in the context of the entire letter
and, by any obj ective anal yses, takes on the appearance of a
threat... again we are presented wth the sane famliar litany
of successive events predicted by Respondent... Airporter Inn
Hotel, supra., at 1035.7

7 See al so Toomy' s Spani sh Foods, 187 NLRB 235, 76 LRRVI 1001 (1970),
enforced in part, 463 F2nd 116, 80 LRRM 3039 (C A 9 1972); Trojan Battery
., 207 NLRB 425, 84 LRRVI 1619 (1973); Desert Laundry, 192 NLRB 1032, 78
LRRVI 1111 (1971); Robert Meyer Hotel, Inc., 154 NLRB 521, 59 LRRM 1775,
(1965) .
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In effect, the dissent in Airporter stresses the fact that the enpl oyer's
lengthy letter contai ned the usual unsubstantiated prediction of what negative
events would |ikely occur after the union successfully organi zed the hotel.
In the present case, the two sentences of the third paragraph are
the sole basis for the unfair |abor practice allegation. The renai nder of
the text is innocuous. Gher than the material contained in the two
| eafl ets, there were no other unfair |abor practice allegations. Further,
there were no allegations that a coercive atnosphere exi sted when t he
| eafl ets were distributed. Athough the ranch nanager, M. Herbeki an, was
i1l and not able to testify, General (ounsel nmade no attenpt to subpoena
ot her crew bosses or peopl e who mght have been responsi bl e for distributing
the leaflets. No enployees testified as to howthe | eafl ets were passed
out. Thus, ny inquiry nust be limted to those two sentences of the third
par agraph of General (ounsel's exhibit #2.
An examnation of both the English and Spani sh versions of General
Qounsel 's exhibit #2 | eads to the sane conclusion. Wtness Martinez insisted
that the words "trustornos" "poner en peligro" and "barul |l 0" have one
consi stant neani ng to Spani sh speaki ng farmworkers throughout the state. He
clained that "trustornos" is a very dramatic word and rarely used. A so the
phrase "poner en peligro" used in the context of the |leaflet conveyed to the
workers that their jobs would be lost if they signed union cards. However, M.
Martinez contradicted hinself. Qiginally he stated that nost Spani sh words
have different neanings in different parts of the state. In spite of that

st at enent ,
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however, he contended that "trustornos" and "poner en peligro" had one
consistant neaning. It strains credulity to believe that nost words have nany
neani ngs when t hese words have only one consistant neaning. Furthernore, M.
Martinez's credibility suffered when he found it necessary to provide two
translations for the two sentences. He conveniently construed the sentences as
orders in his second version of the translations. Aso, | find that Robert De
La Quz's testinony adds little to the General (ounsel's case. He and Martinez

testified simlarly, except for the fact that De La Quz stated that "poner en
peligro" had nore than one neaning. Yet he stated in the context of this
leafl et it obviously had only one neaning. | find that neither of these
W t nesses' testinony denonstrates that the Spanish version of the leaflet is
nore coercive than the English version.

Furthernore, | find that under establish NLRB precedent the English
version of the leaflet does not formthe basis of an unfair |abor practice

violation. In applying the "circunstances test" of A ssel, these |eaflets,

standi ng al one, cannot be the sol e basis for finding a violation. No causal
rel ati onship exists between the anal yzed sentences of the | eaflets and any
other unfair |abor practice occurring contenporaneously. Further, these
sentences do not consitute "instructions or directions" or threats of reprisal
or force or promse of benefit as defined in Airporter. And clearly, the

| eafl et does not contain the famliar litany of dire predictions as to the

effects of unionization.
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Based on all the evidence ¥ before ne, | find the January 10

leafl et not to be violative of Section 1153(a) of the Act.

¥ The Respondent cites an article published in the Sanford Law Revi ew
"N_LRB Regul ation of Canpai gn Tactics: The Behavioral Assunptions on Wich the
Board Regul ates,” by Getnan, (ol dberg and Herman, 27 Sanford Law Revi ew, 1465,
as standing for the proposition that threats and promses during el ection
canpai gns do not affect behavior at the polls. The authors conclude that sone
enpi racal studies on voting behavior shoul d be nade on whi ch the NLRB coul d
base its findings on the affects of threats and promses during el ection
canpai gns. In the absence of such enpiracal studies, the Board nust continue
torely onits "intuition", as it has done in the past.

The NLRB has stated that one of the factors it may consider in
determni ng when an all eged msrepresentation is sufficient tojustify a
hearing or a rerun el ection is the "CGoncurrent degree of sophistication of
the voters at a particular tine or in a particular area of the country."
Mbdi ne Manufacturing Go., 203 NLRB No. 77 (1973).

Dean Theodore J. S. Antoine of the Uhiversity of Mchigan Law School has
stated, "... inthe city of Pittsburg an enpl oyer can nake a certain ki nd of
speech, using a | angauage a | awyer has taken out of a book as bei ng approved in
past NLRB el ections. He mght not cause the least bit of fear in the enpl oyees
listening to that speech... but there are other places in our country where the
i dentical speech would have a totally different inpact.” Southwestern Legal
Foundati on, Proceedings of 1lth Annual Institute of Labor Law 24405 (1965).

Further, just as ethnic, class, and famly influences have been found to
be the prinary factors in determning a voter's stand on the issues of a
political canpaign (A Canpbell, P. Gonverse, W Mller and D Sokes the
Arerica \Voters, 86-87 184-209 (1964)), these sane factors nust determne to a
| arge extent how any enpl oyee wll react to statenents nade by hi s/ her enpl oyer
during the union el ection canpai gn.

Because of the ethnic, class and educational background of California
farmworkers, NLRB precedent which is based upon general assunption about the
character of the particular work force nust be careful ly scrutinized before
bei ng adopted by the ALRB.
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Havi ng found that Respondent’'s |eaflets do not violate the Act, the

Gonplaint hereinis dismssed inits entirety.

AR GQLTURAL LABCR RELATI ONS BOARD
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BEFCRE THE AGR QLTURAL LABCR RELATI ONS BOARD
GF THE STATE GF CALI FGRN A {“

MEL- PAK RANCHES,
Respondent , Case Nb. 77-CE6-C
and

WN TED FARM WIRKERS CF
AVER CA, AFL-AQ

Charging Party.
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Qctavio Aguilar and
Mari an Kennedy, for
the General ounsel ;

Sacy C Shartin,

Seyfarth, Shaw Fai rweat her
& Geral dson of

Los Angel es, Galifornia,

for the Respondent;

Hlen Geenstone for Lhited
FarmWrkers of Anerica, AFL-AQ
the Charging Party.

SUPPLEMENTAL DEQ S ON
RONALD GREENBERG Admini strative Law Gficer: This case was heard by
ne on March 21, April 13, and 14, 1977, in QGoachella, CGalifornia. On My 27,

1977 | issued a decision in the above-captioned natter. A the tine of

i ssuance of that decision, | had not received a post-hearing brief fromthe
Lhited FarmWrkers. However, on April 25, 1977, Charging Party served by
certified mail its brief on ne. The Whited FarmWrkers then noved the Board
on June 20, 1977 to reopen the record based on ny failure to consider the UFWs

post-hearing brief. O July 1, 1977, the Board reopened for purposes of ny



consi dering the Charging Party's post-hearing brief and that | issue a
suppl enent al deci si on.

Havi ng reviewed the post-hearing brief submtted by the Uhited Farm
Wrkers, | conclude that said brief provides no new naterial that affects ny
earlier decision. Al of the argunents and issues rai sed by the Lhited Farm
VWrkers were covered by General Gounsel and Respondent in their post-hearing
brief s.

Based on all the evidence now before ne, | reinterate ny findings
that Respondent did not violate Section 1153(a) of the Act when it distributed
the two leafl ets on January 7, 1977 and January 10, 1977, respectively.

RER

The record is hereby ordered cl osed in the above captioned natter.

Further, the Gonplaint hereinis dismssed inits entirety.

AR GQLTURAL LABCR RELATI ONS BOARD

o S
RONALD GREENBERG _
Administrative Law Gfi cer

DATED  July 5, 1977
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