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DEOQ S ON AND (REER

h July 30, 1977, Admnistrative Law Gficer (ALO Jeffrey S Pop
I ssued the attached Decision in this proceeding. Thereafter, the General
Gounsel filed exceptions, wth a supporting brief, to the ALOs findi ngs and
recomendati ons as they related to Respondent's refusal to rehire five forner
enpl oyees. Respondent filed a cross-exception, wth supporting brief, to the
ALOs finding that an individual was a supervisor during the period in
questi on.

Pursuant to the provisions of Labor Code Section 1146, the
Agricul tural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .

The Board has considered the record and the AAOs Decision in |ight
of the exceptions and briefs and has decided to affirmthe rulings, findi ngs

and concl usions of the ALQ as
TITITIITIIT]

Y The General ounsel' s notion to correct the transcript is granted. The
trgnacrl pt is corrected at Volune |1, page 123, line 22 to read, "You said it;
| didn't.”



nodi fied herein,? and to adopt his reconmended O der of dismssal.

RER
Pursuant to Section 1160.3 of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Rel ations Board hereby orders
that the conplaint herein be, and it hereby is, dismssed inits
entirety.

Dated: Gctober 20, 1978

RONALD L. RJ Z, Menber

RCBERT B. HUTCH NSO\ Menber

JGN P. MCARTHY, Menber

¢ do not agree with the ALOs conment that the nargin of the _
UFWs victory in the el ection was significant in establishing the existence or
nonexi stence of anti-uni on ani nus.

4 ARB No. 77 2.



CASE SUMVARY

HJI BROTHERS INC (URW 4 ARB No. 77
Gsse No. 75-C=11-V

AODEOS N _ _

~ The ALO concl uded that Respondent did not violate Labor Code
Section 1153 (c) and (a) by laying off and refusing to rehire ten
enpl oyees, noting that the |layoff could not constitute a violation as
it occurred prior to the effective date of the Act. The ALO found
that Respondent did not discrimnate as to five enpl oyees who were in
fact recalled, or failed to seek rehire, followng the | ayoff. The
ALO al so found that, although Respondent exhibited anti-uni on ani nus
and knew of the concerted or union activities of the other five
enpl oyees, Respondent refused to rehire themnot because of their
union or concerted activities but because a supervisor had concl uded,
fol | ow _ng a neeting wth other crew nenbers, that they were
responsible for creating dissension in the crew Accordingly, the
ALO recommended di smssal of the conplaint inits entirety.

BOARD DEQ S ON
The Board affirned in general the rulings, findings, and
concl usi ons of the ALO and adopted his recormended O der of
dismssal, but rejected his suggestion that the nargin of the UFWs
victory in the election may be significant in determning the
exi stence or nonexi stence of anti-union ani nus.

BOARD CRCER
Gonpl aint dismssed inits entirety.

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

4 AARB No. 77
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CEOS ON

STATEMENT (F CASE
JEFFREY S PP, Admnistrative Law GOficer: This case was

heard before ne in knard, CGalifornia, on February 16 and 17,
March 14, 15, 16, 17, 28, 29, 30 and 31 and April 5 and 6, 1977.



The Conpl aint alleges violations of Section 1153(a) and (c) of the Agricul tural
Labor Relations Act, (hereinafter called the Act) by Hji Brothers, Inc.
(hereinafter called Respondent). The Gonplaint is based on charges fil ed
Decenber 29, 1975 by Lhited FarmVrkers of Anrerica, AFL-A O (hereinafter
called the Charging Party). Copies of the charges were duly served upon
Respondent .

During the first days of the hearing General Gounsel noved to anend the
Gonpl aint to include the name of enpl oyee Al fredo Gervaci o, another alleged
di scri mnatee whi ch had been mstakenly del eted fromthe Gonplaint. Gervacio
was narmed in the original Charge filed by the Charging Party.?

The anendnent at hearing was opposed by Respondent. Al parties were
given the opportunity of oral and witten argunent on this issue. Respondent
has not established surprise or prejudice. In fact, Respondent's origi nal
Answer enunci ated a specific defense pertaining to Gervacio as well as the ni ne
other alleged discrimnatees. Having duly considered Respondent's opposition
to the Mtion to Arend Conpl aint as well as General (ounsel's Brief in support
of the Mption to Arend the Conpl aint, the proposed Anendrent is hereby all owed.?

1 The original Conplaint listed nine discrimnatees: A caraz, A enas,
Gnzal es, D Hernandez, R Hernandez, Lucio, Mendez, CGanul and Sonera.

2/ There is well established NLRB precedent which |iberally
al |l ons anendnent of a Gonpl ai nt unl ess severe prej udi ce can
be shown. See, e.g.; Sarkville, Inc., 219 NLRB 595, 90 LRRM
1154 (1975); Jack La Lanne Managenent Corp., 218 NLRB 900;
89 LRPM 1836 (1975); REA Trucking Go., Inc., 1976 NLRB 520;
72 LRRVI 1444 enf' d, 439 F. 2d 1065 (9th dr.; 1971)



Al parties were given full opportunity to participate in the hearing,
after the close thereof General (ounsel and Respondent each filed a Brief in
support of their respective positions.

Uoon the entire record, including ny observation of the deneanor of the
W tnesses, and after careful consideration of the Briefs filed by the parti es,

| nake the foll ow ng:

FI ND NS GF FACT

. Jurisdiction

Hji Brothers, Inc. is a Galifornia corporation which is owed and run by
three brothers, Frank, Robert, and Tsugio Hji. It is engaged in various
farmng operations in and around knard, Galifornia. Accordingly, Respondent
is an agricultural enployer wthin the neaning of Section 1140(c) of the Act.

The Charging Party, Lhited FarmVrkers of Averica, AFL-AQ represents
and bargai ns on behal f of enpl oyees wth respect to wages, hours and wor ki ng
conditions and is found to be a | abor organi zation representing agricultural

enpl oyees wthin the neaning of Section 1140.4(f) of the Act.

I1. The Alleged Wnfair Labor Practices

The Gonplaint alleges that ten agricultural enpl oyees, nanely: A caraz,
Arenas, Gonzales, D Hernandez, R Hernandez, Lucio, Mendez, Canul, Sonera and
Gervaci o were discrimnated agai nst by Respondent's failure and refusal to
reinstate said enpl oyees to their forner position of enpl oynent because of

their Union activity.



Respondent vi gorously denies the "noving" allegations of the
Gonplaint. Specifically, Respondent states that its failure to rehire five
enpl oyees: R Hernandez, D Hernandez, Arenas, Lucio and A caraz was not
unlawful |y notivated. Further, Respondent insists that Gervaci o and Sonera
did not ask for work follow ng the June, 1975 layoff. As to Aguilar,

Gonzal es and Rui z, Respondent's position is that these enpl oyees were
rehired on Decenber 3, 1975, February 4, 1976 and January 14, 1976

respecti vel y.

[11. The Facts
A Background- - Respondent’ s Farm (perat i ons

Respondent enpl oys several crews of workers who plant, cultivate and
har vest various veget abl es includi ng cel ery, cucunbers, green beans, head
| ettuce, cabbage, bell peppers, Ronaine lettuce, butter lettuce, red |eaf
| ettuce and tonatoes. Respondent al so operates packing facilities at its
R chviewlocation. Additionally, Respondent operates two greenhouse or nursery
facilities located at the "ranch" which is in xnard near the intersection of
Teal dub Road and M ctoria Avenue.

In 1975 there were approxi mately 150 agricul tural enpl oyees. On Sept enber
9, 1975 an el ection was conducted by the ALRB at Respondent's facility.
Results fromthe balloting were as fol |l ows: votes cast for UFW-85; votes cast
for WCT--17; votes cast for no | abor organization--39; chal |l enge bal | ot s--19.
See, Hji Brothers, Inc., 3 ALRB No. 1 (1977).




The al l egations of the Gonplaint herein concern Respondent's al | eged
discrimnatory treatrment of the "lettuce" and/or "cabbage" crew (hereinafter
call ed the "cabbage crew'). The cabbage crew nornal Iy contai ns between 15 to
18 enpl oyees. Between Novenber and June, Respondent's cabbage crew woul d
plant, cultivate and harvest Ronaine |ettuce, cabbage, butter lettuce and red
| eaf lettuce on a piece rate basis. The anount of produce harvested woul d be
determned daily, according to sal es vol une.

During the daily routine of the cabbage crew, "trios" (threes) of
enpl oyees work together. Two enpl oyees woul d be responsible for cutting the
crop wiile the third would pack. Qdinarily, enpl oyees swtched trios as they
w shed dependi ng on whomthey desired to work wth during the parti cul ar
season.

In addition to the piece rate work, it was Respondent’'s | ong standi ng
practice to offer hourly work after the cabbage crew finished the daily order.
The hourly work included thinning and weedi ng cabbage and/ or ot her crops,
noving irrigation pipes and assisting with other general nai ntenance work in

the fields as needed.

B. Pre-Act Bvents—General 3

Inlate April, 1975 the International Brotherhood of Teansters,

Chauf feurs, Vdrehousenen and Hel pers of Anerica (hereinafter called

3/ Mich of the evi dence presented by General Gounsel concerned activities
b%/ Respondent before August 29, 1975, the date the Act becane
fectlve In fact, the prinary theor?; propounded by the Gener al
Qounsel i nvol ved t he | ayof f of the cabbage crewin June, 1975 and the
alleged failure of



"Teansters") began organizing efforts at Respondent in addition to several
other agricultural enployers located in the knard Mains. The Teansters
approached Respondent's mnanager in late Mrch to set a neeting for
negotiations. The record indicates that by April 3, 1975 the Teansters began
dai |y picketing of Respondent at the R chview shed.*

n approxi mately April 4, 1975 the Teansters and Respondent net at
R chviewto discuss recognition. The Teansters desired to represent
Respondent ' s field workers as well as the workers they al ready represented at
R chvi ew packi ng. Respondent inquired whether the Uhion had the necessary
support of the field enpl oyees. Teanster's busi ness agent, Easley, responded
that he w shed to inspect a current list of Respondent's field enpl oyees.
Respondent provided the Teansters wth the enpl oyee list. A that juncture the
neeting caucused and never resuned. The Teansters did not show any
"aut horization cards" or "authorization petitions" to Respondent.

The picketing at R chview continued during the majority of April. The
Teanst ers commenced organi zati onal activity anong several of Respondent's

field crews, including both the cel ery and the cabbage crews.

Respondent to recall the enpl oyees. Neverthel ess, nost of the events that
transpired in the pre-Act period in 1975 are factual | y undi sputed except
for mnor and irrel evant details. The legal ramfications of this argunent
w!cl be examned in the Legal Anal ysis and Goncl usi ons of Law secti on,
infra.

4/ Respondent' s R chview packing shed enpl oyees have been represented in
coll ective bargaining by the Teansters for a period of approxinmately 10
years.



The evi dence shows that in late April, 1975 the Teanster visited the
cabbage crew on three separate occasions. During one of these visits
Respondent admtted y inforned a nei ghboring field owner that the Teansters
were "trespassing'. F. Hji called the Sheriff's Departnent; soon thereafter
officers arrived and the Teansters left. 1 a second occasi on, Respondent
instructed the enpl oyees to drive their cars into the field so that the
Teansters woul d be unabl e to "bother” themduring work.

The above two incidents highlight Respondent's reaction to the Teanster
organi zational effort of its field workers. The record is devoid of threats,
interrogations or reprisals by Respondent invol ving the cabbage crew during
April and May, 1975

By late April, 1975, the economc pressure exerted by the Teansters
pi cketing efforts at Respondent's R chvi ew packing facility becane nore
I ntense. Respondent then recogni zed the Teansters as col | ective bargai ni ng
agent for all of its field workers.

Shortly thereafter, in My, 1975 Respondent hel d several neetings wth
its different field crews. Respondent (through an enpl oyer's associ ation
interpreter wth both R Hji and Kananori present) explained to the enpl oyees
that it had signed a contract with the Teansters and that the Teansters
represented the enpl oyees. The field enpl oyees (including the cabbage crew
were thanked for not participating in the Teanster strike activities. They
were told that Respondent recogni zed the Teansters to avoi d possi bl e viol ence

and due to the econom c consequences of the packing shed strike.



C Pre-Act Bvents--Supervisory Satus of Andrede’

For years prior to 1975, the cabbage crew worked directly under
the supervision of its foreman who in turn reported to Arimura,
Respondent' s fiel d operations supervisor, who in turn reported to
Kananori, Respondent's | abor coordinator (superintendant). Prior to 1975,
the cabbage crew foreman was R || o.

RIlo s duties included hiring enpl oyees, assigning and checking on
work, as well as directing the crew as necessary. RIllo would routinely
ascertain whether the crew s packing of produce was uniformas to wei ght and
size. It is undisputed that Rl o woul d determne whi ch enpl oyees woul d be
assigned the extra hourly work after the piece rate work was conpleted. Rllo
woul d al so det erm ne whi ch enpl oyees woul d be assigned the different types of
hourly work available. During 1974 Rllo got paid an additional one-hal f cent
(1/2) on a piece rate basis for his foreman duties. RIlo retired i n Decenber,
1974.

Inthe early portion of 1974, Refuerzo worked on the stitchi ng nachi ne and
assisted Rllowth the tinme records. Refuerzo al so was paid an additi onal
one-half cent (1/2) on a piece rate basis for these duties. After Refuerzo
retired in February, 1974, Andrede began stitching. A that tinme, Andrede
recei ved the prem um conpensation of the additional one-half cent (1/2) for

operating the stitching nachi ne.

5/ The onl(j/ supervi sory issue as alleged in Paragraph 4 of General Counsel's
Arended Conpl ai nt and deni ed i n Respondent' s Answer, concer ned whet her
Andrede was a supervi sor as defined in Section 1140.4(j) of the Act.



A though a factual dispute exists on whet her Andrede agreed to becone
afull tine or atenporary forenan, it is undisputed that he filled RIl0's
position fromJanuary to June 18, the day of the |ayoff.

The parties stipulated that between January and June Andrede received
additional wages at the rate of one (1) cent per box. (Jt. Exhibit 3).
Andrede' s conpensation i ncl uded one-half cent (1/2) for stitching (as did his
predecessor Refuerzo) and one-half cent (1/2) for keeping the records and
acting as foreman (as did his predecessor, RIl0). These "extra" wages
i ncreased Andrede 's pay approximately 45%over the weekly earnings of the other
crew nenbers. (Jt. Exhibit 2).°

There was vol umnous testinony concerning Andrede' s duties as "forenman”
during the Soring. The discrimnatees, nanely R Hernandez, D Hernandez and
Luci o, detailed Andrede' s checking of piece rate work, his assignnent of hourly
work and his effective recommendati on concerning the hiring of enpl oyees. Yet,
Kananori denied that Andrede had the authority to hire, fire or assign work to
enpl oyees. Kananori and Arinura both testified that Andrede did not have
sufficient tine to check the packing of the crew because he had "two" jobs to
perform

Arimura admtted instructing Andrede to check the boxes to nake certain
the crew s packing was satisfactory. Further, Kananori acknow edged that he

did not attenpt to find a new forenan until April.

6/ Al dates refer to 1975 unl ess ot herw se i ndi cat ed.

7/ The cabbage crew was paid on a weekly piece rate basis in 1975. The
cartons of Rormai ne | ettuce and cabbage packed



These facts along wth the overal | pay structure and past history of the
"foreman" position are convincing. Wen Andrede assuned the foreman's role in
the spring nonths of 1975, he had the authority to: (a) assign work; (b)
effectively recoomend the hiring of enpl oyees; (c) check the work of enpl oyees
and (d) effectively recommend the discipline of enployees. The lawis well
settled that actual authority even though not regularly exercised, is
sufficient to classify an individual as a supervisor. See, e.g.; Chio Power
Gonpany v. NLRB, 176 F. 2d 385 (6th dr., 1949), Cert. Denied, 338 U S 899
(1950); Vest Penn Power (o. v. NLRB, 337 F. 2d 993, 996 (3rd dr., 1964).

Further, it is clear under the National Labor Relations Act that when
an enpl oyee takes over supervisory duties of another supervisor he is
regarded as a supervi sor. r m ngham Fabri cati ng Gonpany, 140 NLRB 640
(1963); Illinois Power Conpany, 155 NLRB 1097 (1965).

FromJanuary until June 18, Andrede possessed the requisite authority
to be classified as a "supervisor" as defined in Section 1140.2 of the Act,

however, the Agricultural Labor Rel ations Act

was not in effect at that tine.?®

during the day were totalled and then multiplied by the piece rate per
carton and then divided by the nunber of enployees working in the crew
during the particular day. A the end of each week, the enpl oyees

woul d recei ve their correspondi ng anount of pay.

8/ See, legal discussion of the "pre-August 28, 1975" events in the Legal
Anal ysi s and oncl usi on of Law section, infra.
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D Pre-Act Events--Cabbage O ew

Gonmenci ng in January, 1975 and continuing until the subsequent |ayoff,
Andrede worked on the cabbage crew as both "forenan" and "stitcher”. Nothing
inthe record indicates a variance in the anount of piece rate work perforned
by the 1975 cabbage crew as conpared to the 1974 cabbage crew n the ot her
hand, with respect to the optional or extra "hourly" work, the parties
stipulated that the 1975 cabbage crew worked nuch | ess than the 1974 crew In
fact, the 1975 cabbage crew worked only one-third (1/3) the nunber of "extra
hourly pai d' hours as the 1974 cabbage crew (Jt. Exhibit 6). This reduction

in hourly work was al so evident in January and February, 1975 conpared to
January and February in 1974.°

During April and May, Teanster organi zers visited the cabbage crew on
three separate occasions. During sonme of these visits, the Teansters spoke to
different nenbers of the cabbage crew for short intervals.

As stated previously herein, there is no evidence that Respondent directly
interfered wth the enpl oyees' rights during these incidents.

Inlate April, D Hernandez circul ated a Teanster petition throughout the

cabbage crew The total crew signed the petition.

9/  The 1974-1975 year to year conparisons are inportant because the first
indication of Union activity at Respondent's farns occurred in | ate March,
1975. These statistics are supportive and substantiate Kananori's
expressed reasoning for the June |ayoff.
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D Hernandez then approached Andrede and told himthat all the enpl oyees have
signed a petition to have the Teansters represent us, do you want to sign?
Andrede replied that he did not want to sign the petition. The conversation
then ended. There is no indication that Andrede read the petition which was in
D Hernandez possession during this conversation.

Wthin a few days, Respondent held the field neeting, wth the field
enpl oyees includi ng the cabbage crew, in which the enpl oyees were thanked for
their support and were infornmed of the Teanster recognition and contract.

Inlate My or early June, Teanster business agent, Alonzo, net wth the
enpl oyees of the cabbage crewto determne their grievances.

Approxi nately a day |ater, Teanster representatives A onzo and Aranza
spoke to Arinura at the field. Several enpl oyees were present however, they
coul d not understand the conversation since it was spoken i n Engli sh.

Teansters' A onzo and Ananza presented a grievance concerni ng the cal cul ati on
of the foreman's pay. The Teansters urged that the foreman shoul d not be
counted as a crew nenber and shoul d not participate in the weekly piece rate
distribution. Naturally, this distribution |owered the pay of all the enpl oyees
since the "pie" was cut in an extra slice. A that tine, Arinura agreed to
conpute the forenan's pay separately and to refund, retroactively during the
effective period of the contract, a pro-rata share of the foreman's pay to each

enpl oyee.

10/ General (ounsel's Exhibit 8 purports to be Galifornia
Agricultural Master Agreenent from1975 to 1978. It is
uncl ear whether this Agreenent was in effect prior to July

12



(n the payroll ending June 11, 1975, Andrede stopped receiving the
addi tional "one cent per box". Additionally, the rate of pay per box for the
entire crew prior to the division was increased one cent ($.01). Each enpl oyee
recei ved approxi mately $22.00 as a result of the grievance presented by A onzo
and Ananza.

n June 18th, A onzo, Teanster business agent, arrived at the field as the
cabbage crewwas finishing their work. AA that tine Arinura told Alonzo to tell
the cabbage crewthat they were going to be laid off and they woul d be recal | ed
when the work picked up. ™

Prior to June, 1975 the cabbage crew had worked year around for the
previous five years. |In past seasons, subsequent to the end of the cabbage-
cutting season in June, the crew woul d be assigned to performother types of
work for Respondent. During slow seasons commencing in |ate June, nost of the
work performed by the cabbage crew woul d be hourly work rather than piece rate
wor k.

Respondent's Arinura and Kananori testified in detail about the reasons
for the layoff of the cabbage crewin 1975. According to these wtnesses, the

crewwas laid off for a conbi nati on of

16, 1975 or whether any other Agreenent was in actual existance
prior to July 16, 1975.

1/ Afewof the discrimnatees recalled that Arinmura (through
A onzo' s translation) nentioned August 15th as a date for recall. In
light of the total circunstances, | find it unlikely that Arinura
nenti oned any specific date.

13



reasons. The reasons specified were that: (1) the crewdid not have a
forenman; (2) the crew s work was bel ow average and pl agued by sporadi ¢ poor
packing; (3) the crewdid not reliably performhourly work as in the past
seasons; and (4) the lack of piece rate or inportant hourly work.

Respondent' s Arinura and Kananori testified that they di scussed the
possibility of a crewlayoff and the necessity of findings forenan on
several occasions prior to June. Apparently the earliest of these
conversations occurred in April. In years prior to 1975, RIlo would be
responsi bl e for assigning and overseei ng the hourly work.

Both Kananori and Arinura testified that they recei ved nunerous conpl ai nts
fromthe sales and distribution departnent that the produce was poorly packed.

Kananori and Arinura spoke to Andrede and various enpl oyees on the cabbage
crewin order to stress the inportance of uniformpacking. Neverthel ess, in
Respondent ' s eyes the situation did not renedy itself.

Kananori believed that the absence of a forenman * encouraged the
enpl oyees to be | ess responsible in the performance of the hourly work.

Andrede, performing both the stitcher and forenan's duties, did not have
the tine to inspect the packing in the fields on a regul ar basis. Respondent's

position is that these factors led to the June | ayoff.

12/ Throughout the hearing Respondent's position was that Andrede, the forenan,
was a forenan i n nane only.

13/ The nerits of Respondent's contentions wll be discussed in the Legal
Anal ysi s and (oncl usi ons of Law section, infra.
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As July progressed, the tonato season advanced and required pruning by
addi ti onal enpl oyees. Kananori asked doria Sanchez, who was enpl oyed at the
ranch, whether her husband, Sanchez, P neda and Gdnzal es were avail abl e for
work. The parties stipulated that Gonzal es, P neda and Sanchez returned to
work and continued to work for Respondent during the payroll period ending July
30.

Approxi nat el y one week | ater Andrede joined the other three
enpl oyees. The four recal | ed enpl oyees worked in conjunction wth the tonato

harvesting or culture crew pruning the tonatoes.*

Kananori believed that Sanchez, Gonzal es, P neda and Andrede were the nost
proficient with respect to pruning tonatoes. The pruni ng

process is quite inportant since cutting an incorrect shoot

decr eases the harvestabl e crop.

E Post-Act Events--Canpai gn

During August and early Septenber, Respondent conducted a managenent
oriented el ection canpai gn. General (ounsel produced one w tness, Martin, who
testified to a series of events which allegedly occurred in the nursery as wel |
as during the canpai gn.

According to Martin, Respondent's nursery supervisor, Arikara, once told

the nursery enpl oyees that the Uhion and the Teansters

14/ There is no evidence that Andrede acted as foreman or perforned any
supervi sory tasks after the recal |.

15/ Respondent's practice which was followed in 1975 as well as other years
was to use labor contractors for the bulk of the tonato pl anti ng and
harvesting work. It should be noted that this work represents a
relatively snall portion of Respondent's total payroll even in July,
August and Septenper. (Resp. Exhibit 2 (a)).
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wth guns and that all the wonmen were scared and had stopped wor ki ng.

(n anot her occasion, Martin recalled that Arikara stated that Chavez
was a nean man who was very rich and wanted the workers' noney. Arikara
allegedly told the nursery enpl oyees that Chavez woul d cause probl ens for
the people if the Lhion cane in and that there would be no nore freedom?™

Martin recal led that Arikara would listen to the ALRB el ection results and
predict that the enpl oyers would wn. Martin recalled that Arikara became
angry when the UFWwon and said that Mexi cans had fat heads and were stupid.
She stated that Arikara told the nursery enpl oyees that if the Uhion won,
Respondent woul d di skup the fields, that Respondent mght al so sell the
nursery. Arikara allegedly threatened that if the UPWwon, there woul d only be
four (4) hours of work per day for the nursery enpl oyees.

Martin estinated that Arikara ranbl ed about the Lhion constantly for at
| east half a day al nost every day for a three week period preceding the
el ection. Arikara supposed y wal ked up and down the nursery muttering threats
in aconstant soliloquy addressed to all nursery enpl oyees.

Martin also related an incident that occurred a few weeks prior to the

el ecti on when a weal thy | ooki ng Angl o i nspected the

16/ The rel evance of the "alleged" threats if credited nay reflect on
Respondent ' s general ani nus; however, neither Martin nor any of the
discrimnatees testified that Arikara made any remarks in the presence of
the cabbage crewor, for that natter, any of the field workers.
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nursery. He was acconpanied by his wfe, Arikara and Kananori. The Angl o

| ooked at the w ndows, chairs, construction, foundation and neasured the | ength
of the hothouse with a tape. Mrtin admtted that she coul d not hear
everything sai d; however, the wonan did ask about the possibility of hanging
baskets, house plants as well as about the average tenperature of the hothouse.

A week later the sane Angl o coupl e returned and a simlar scene was
repeated. Unhderstandably, these epi sodes were characterized as a staged
"guerrilla theaters".

Pal ner explained the alleged "guerrilla theater" convincingly. Heis the
owner of the G eenhouse Corporation which constructs greenhouses around Oxnard.
The G eenhouse Gorporation had built Respondent’'s nursery. In the summer of
1975, as in other tines, Palner referred potential custoners to Respondent's
nursery to inspect the greenhouse. Palner recalled that he had sent two
prospective custoners to |l ook at Respondent's facility in August, 1975. Pal ner
utilized Respondent’'s nursery as a showcase because of its convenient |ocation.
Qearly, the "guerrilla theater" incidents were not directed toward the
i nfringenent of any enpl oyee rights.

O Septenber 4, 1975 Respondent hel d a canpai gn neeting |l ocated at the
Ranch on Teal dub Road. Present during the canpai gn speech were the nursery
crew, tomato crew, the celery crew the four recall ed enpl oyees fromthe
cabbage crew, the nechanics and other workers. Several of Respondent's
supervi sors including Kanamori were present. Speaking on behal f of Respondent

was Ranos, an interpreter.
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Martin testified that Kananori spoke to Ranos in English and Rarmos woul d
then speak to the assenbl ed enpl oyees in Spani sh. Martin could not hear what
Kananori tol d Ranos.

As Martin recalled, Ranos told the workers that they did not need a Union.
He continued that if the UFWwon, the tomat oes woul d be di scuped and t he nunber
of hours woul d be di mni shed. Ranos added that Chavez was a rich nan fool i ng
the people and that he drove big cars and took the noney fromthe enpl oyees.

According to Martin, approxi mately 30 mnutes after the speech began,
Gardner, a Union organi zer, entered the neeting. He was acconpani ed by R
Hernandez. A that tine, Ranos and Gardner exchanged heated words concerni ng
whet her Gardner was rich and whether the Lhion really represented the
enpl oyees' interest. Gardner then answered Ranps' accusations. Shortly
thereafter the neeting ended. Martin recalled as Kananori |eft he passed by R
Hernandez. Hernandez then told Gardner, why don't you ask themabout the jobs
because we Chavi stas don't have our jobs back. According to Martin, Hernandez
then asked Kananori, Wiat happened to the jobs? Wy hasn't the cabbage crew
been recal | ed? Kananori supposedly answered Hernandez "There is no nore
cabbage right now 1'Il call the cabbage crew when there is cabbage.” He then
left the nursery.

R Hernandez testified for the General (ounsel concerning the el ection
canpai gn neeting. Hernandez' recollection of the interchange between Ranos and
Gardner only partially corroborated Martin's testinony. Sgnificantly, R
Hernandez did not recall the interchange with Kananori as the neeting ended.

R Hernandez
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specifically stated that during the heated exchange Gardner stated that
Respondent rmay have promised nore work but that they had not given work to
R Hernandez. Ranos, according to R Hernandez, then answered Gardner by
telling himthat it was a business neeting and that he coul d not speak.
According to R Hernandez, Ranos tol d the enpl oyees not to believe

Gar dner . v/

Kananori did not specifically deny either R Hernandez’ or Martin's
recol | ection of the canpaign neeting. In general R Hernandez' testinony
nust be credited and wei ghed nore heavily than Martin's, Martin as a wtness
tended to exaggerate the facts. Further, she could not readily distinguish
between different conversations. For these reasons, | find that R
Her nandez recol | ection of the confrontation between Ranos and Gardner nust
be credited and Martin's recol | ection, where contradi ctory, nust be
di scredited.

O Septenber 9th, the day of the election, it is undisputed that Lucio, R
Hernandez, D Hernandez and Arenas stood at the corner of Teal dub Road and
Mictoria wth UFPWbanners and flags. During the norning, each of the Hji
brothers drove past the corner and recal | ed seeing individual s standi ng and
clapping in support of the UWWW Further, T. Hji recalls hearing the shouts
"M va Chavez" and raising his own hand inside his car in recognition and

acknow edgenent of the chanting canpaign. Kananori readily admtted that he

17/ General Gounsel does not allege any activities wth respect to the
canpai gn neeting to be i ndependent violations of Section 1153 (a) of the
Act. (eneral Gounsel nerely relies on this interchange in part to
substanti ate Respondent’'s know edge of R Hernandez’ Uhion Activities.
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recogni zed Lucio, R Hernandez, D. Hernandez and Arenas

canpai gning for the Whion on el ection day.

F. Post-Act Events—Recal | --Reappl i cation

The evidence indicates that there were ei ghteen enpl oyees on the cabbage
crewthat were laid off on June 18, 1975. Qut of the eighteen enpl oyees,
approxi natel y ten enpl oyees were recal l ed and are presently enpl oyed by
Respondent. Four of those enpl oyees, Gonzal es, Sanchez, Andrede, and R neda,
were recalled in July and August.

Dom nguez, Aguilar and M Rui z, three enpl oyees who were laid off on June
18, were recal |l ed during the weeks endi ng Novenber 19, Decenber 3 and January
14, 1976, respectively. None of these three enpl oyees were all eged
discrimnatees in the Gonpl ai nt.

Two other nenbers of the cabbage crew Gervacio and Rafael
Hernandez, were laid off on June 18, and were never recalled by
Respondent .

General ounsel admts that there was no evidence wth respect to
Gervaci 0's Lhion and/or concerted activities after the layoff. Further, the
record concerning events prior to the layoff is devoid of any isol ated Uhion or
concerted activity wth respect to Gervacio. Nevertheless, inits Brief the
General Gounsel argues that Gervacio's failure to reapply for enpl oynent cannot

constitute a defense for Respondent because Gervacio had a right to rely on

the fact that Respondent woul d notify hi mwhen work was avail abl e. 8

18/ Merits of this argument coupl ed wth General Gounsel's contention that an
enpl oyee illegally discharged prior to the effective date
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On the other hand, Rafael Hernandez was not all eged as a discrimnates
in the Conpl aint although he apparently was laid off on June 18, 1975 and,
like Gervacio, failed to reapply for work with Respondent. (Jt. Exhibit 9).
The reason for this inconsistency remains a nystery. n the record, there
is no evidence which differentiates between Gervacio' s and Rafael Hernandez'
"activities" either before or after June 18, 1975.

Wth respect to B Gnzales and J. Canul, these enpl oyees are al |l eged as
discrimnatees in the Gonpl ai nt; however, the General (ounsel's Post-Hearing
Brief does not seek reinstatement or back pay for these enpl oyees. Both B.
Gonzal es and Ganul testified on behal f of Respondent during the hearing. These
enpl oyees were reinstated during the week ending February 4, 1976 and are
present|y enpl oyed by Respondent.

Mendez, |ike Rafael Hernandez and Gervacio, was laid off on June 18, and
never reapplied for work. There was no evi dence concerning Mendez "activities"
t hr oughout the heari ng.

The renai ning si x enpl oyees all eged to be discrimnatees: Sonera, Luci o,
A caraz, Arenas, D Hernandez and R Hernandez all applied for reinstatenent,
or at the least visited Respondent's farmsubsequent to the layoff. Each of
these material incidents wll be discussed and anal yzed.

Sonera testified that in Septenber, 1975 he went to the field and asked

Kananori for work in tomatoes. Kananori replied that

of the Agricultural Labor Relations Act is entitled to reinstatenent
and back pay w | be discussed in the Legal Anal ysis and Goncl usi ons
of Law section, infra.
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there was no work but there could be a job later. Sonera did not return to
request work until approxinately a year later, in Novenber, 1976.

Curing that occasion, Sonera was at Respondent's field, eating a tonato,
when he asked Kananori for work. Kananori replied, "Are you kiddi ng?"

Wer eupon Sonera said, "I need a job because | have recently narried. During
cross-examnation, Sonera testified that he was 68 years ol d and that he was
col l ecting Social Security.

It is undisputed that Sonera joi ned the other crew nenbers and signed the
petition for the Teansters in the Sring. Sonera speaks very little Spani sh
and readily admtted that he had engaged in no other Lhion activity during the
period in question.

O Novenber 28, 1975 Arenas, D Hernandez and Al caraz®
went to Respondent's office along wth Union representatives, Gonle and
Mrtin. ® D Hernandez saw Kananori and asked hi mthe reason he hadn't rehired
the nen. Hernandez asked whet her they were bad workers. According to
Her nandez, Kananori replied no, they weren't bad workers. Kananori asked
Her nandez whet her he represented the enpl oyees, whereupon Her nandez said no, he

spoke only because he

19/ A the Novenber 28th incident, it is uncertain whether Lucio or Al caraz
was present. Fromthe evidence presented, and since Luci o does not
contend that he was present, while Alcaraz does, | find that it is nore
probabl e that A caraz acconpanied D. Hernandez and Arenas along with the
_Lhibon organi zers Conle and Martin, to seek reinstatenent to their forner
j obs.

20/ D Martin admtted that she becane an unpai d organi zer for

the Uhion followng the el ection in Septenber. She acconpani ed Conl e and
the three enpl oyees on Novenber 28 when they sought reinstatenent.

22



wanted to work and the enpl oyees who were with himwanted to work. Hernandez
then asked Kananori whet her he was refusing the enpl oyees work because t hey
were (Chavi stas? Kananori replied, "You saidit, | didn't."

Kananori did not take issue wth D Hernandez' recollection of the
Novenber 28th conversation. Kananori openly testified that he knew that he was
not going to rehire Alcaraz, Arenas or D Hernandez, although he purposely tol d
t hese enpl oyees that nmaybe there would be a job later on. In essence, all the
parties to the conversation, although translated fromEnglish to Spani sh
through an interpreter, have consistent recollections.®

On Decenber 11, D Hernandez, R Hernandez, Arenas and Luci o and Uhi on
representati ves Gonle and Martin went to Respondent’'s field. The conversation
was in English between Martin and Kananori wth Martin acting as a transl ator
for the enpl oyees. According to Lucio; Gonle asked Kananori why the peopl e
were not recalled to work. Kananori answered that he didn't have a list of the
phone nunbers of the enpl oyees. Lucio told Kananori that Santos had a
tel ephone |ist because the forenan always had a |ist of nenbers.

Kananori answered that he did not have the list. Kananori said that | do
not have an exact date but that | wll try to get you back to work wthin three

weeks. Martin recoll ects that

21/ The only exception would be D Martin who failed to recollect that she was
present during the conversation on Novenber 23, 1975. In all probability,
Martin's recoll ection of the Septenber 4th canpai gn nmeeting was faulty in
that she unintentionally related the separate conversations as one event.
This inconsistency is not totally unexpected consi dering the passage of
tine fromthe events to the date of testinony.
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Kananori took the tel ephone nunbers of the workers and said that there was

not enough work at the present tine but that he would call them?

G Respondent's Def ense-- Recal |

Kananori testified that he first recall ed Gnzal es, P neda, Sanchez
and Andrede because they had previ ous experience working in tonato pruning.
Further, Kananori explained that Sanchez wife worked for Respondent for a
nunber of years and that all he had to do was ask her to have her husband
and the ot her nentioned enpl oyees return to work. This occurred in late
July and early August.

The crux of Respondent's defense centers around a conversation whi ch
occurred in the field during the second week of Novenber, 1975, A that tine
Kananori went to the field on Los Pol ces Road at about 10: 00 in the norning.
Present and working for Respondent at that tine in the | ettuce crew were
Sanchez, onzal es, P neda, Ronan, Andrede and several other workers. According
to Gonzal es, A neda, Ronan and Andrede, Kananori started a conversation by
aski ng whether the crew w shed himto call back the other worker. After a
bri ef di scussion anong t hensel ves, the enpl oyees spoke as a group to Kananori .
Kananori was told by Gnzal es and Sanchez that they wanted Ruiz and Aguilar to

be call ed back but they did not w sh

22/ Kananori admtted in his examnation that he |ied during the Novenber
28th and Decenber |1th meetings since he had no intention of rehiring
the enpl oyees. The reason and al leged justification for this action
Wil be discussed in detail in Section G Respondent's Defense, infra.
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towork wth Arenas, R Hernandez, D. Hernandez, A caraz and Lucio. Kananori
then asked why the nen did not want to work with these enpl oyees. He was told
that there were various problens in the crewthat were caused by these nen
Apparently, Arenas was quite hard to get along with, constantly arguing. Qe
day he woul d be happy and the next day he woul d be angry and he caused probl ens
because of his noodi ness. nzal es told Kananori that R Hernandez al nost had
afight wth Andrede. This occurred in early Spring, 1975 when the crew
swtched | ocations. Kananori was told by Gonzal es that Arenas and he had
problens. In fact, Arenas had brought a pistol to the field. FRonan told
Kananori that he had an argunent wth D Hernandez and that he had | eft the
conpany in the Spring of 1975 in order to avoid problens wth D Hernandez.

Several enpl oyees said that the trouble with Alcaraz was that he was not a
good wor ker because he did not hel p others out when they needed hi mand that he
conpl ai ned about his hip hurting himtoo nuch.

Curing the course of the conversation, the discord in the field between
the recal | ed nenbers of the crewand D Hernandez, R Hernandez, A caraz and
Arenas was aired. The only statenent concerning Lucio was that he brought
either arifle or pistol tothe field and that he spent too nuch tine wth D
Her nandez.

According to Kananori, Ranon said that he had trouble wth D Hernandez
and had to quit in the Spring because of the trouble. Gonzal es stated that
Arenas and himal nost got into a fight several tines. Andrede related the

situation between hinsel f and
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R Hernandez in the field. Kananori was told by the "group"” that Al caraz, R
Hernandez and Arenas all had brought firearns to the field. This conversation
occurred in Spanish. Kananori states that he can understand Spanish if it is
spoken sl ow y.

The enpl oyees testified that Kananori did not know of the problens in
the cabbage crew until the early Novenber, 1975 conversati on.

The testinony of each of Respondent's enpl oyees regarding this
conversation was at tines sketchy, but certainly the essential details of the
conversation were corroborated. Al the enpl oyees except for Sanchez stated
that the conversation started when Kananori asked whether the other nenbers of
the cabbage crew should be recalled. Further, all of the participants state
"that Aguilar, Luis and Ganul were recommended for rehire. The record shows
that each of these enpl oyees was rehired.

Kananori recoll ects that the Novenber 28th and Decenber [lIth visits by the
all eged discrimnatees and he admts that he |ied because he was trying to
protect the enpl oyees who were working. He was afraid of causing trouble for
t he wor ki ng enpl oyees.

(n cross examnation, Kananori stated that he personally did not have
problens with the work that was being perforned by any of the alleged above
di scri m nat ees.

During the course of General (ounsel's rebuttal, A caraz, Arenas, D
Hernandez, R Hernandez and Lucio all testified regarding the all eged probl ens

and/or fights with the enpl oyees.
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A caraz stated that he had problens wth his hip for three days.
For his part, Arenas stated that he had problens wth Gnzal es but
stated that these difficulties were only concerning the work. Arenas
says that Gonzales did not hel p himw th the packing of the produce.
Arenas denied fistfights or that he threatened anyone with a knife or
pistol but he admtted that there were difficulties and argunents.
Arenas brought a pistol to work a fewtines in 1975, but these instances
were isolated. Arenas recalled that he had a mnor argunent wth D
Her nandez.

In rebuttal, D Hernandez was critical of Ranon's work. D Hernandez
stated that he never had a fistfight wth Ranon—j ust-argunents of a verba
nature. D Hernandez said that he knewthat his brother R Hernandez had
brought a rifle to work and that Lucio had brought a gun to work but so had
ot her enpl oyees who were still working for Kananori. D Hernandez heard
Arenas and Gonzal es have a discussion after work concerni ng whet her Gonzal es
participated in packing. R Hernandez admtted having a m sunder -
standing with Andrede.® R Hernandez stated that Arirmura was
present at the time and was told of the incident al nost i rmediately. Arinura
told R Hernandez and Andrede to work it out anong thensel ves.

R Hernandez recalled that he brought his rifle to work for target
practice inthe field. According to R Hernandez, the rifle was never used

except for work when he was shooting in the canal.

23/ Duri n? the course of co-counsel's rebuttal testinony much
specul ation of questioning centered on the senmantics of the word
"argunent”. D Hernandez expl ai ned sinply enough that an argunent is
when one doesn't arrive at an agreenment. This definitionis certainly
sufficient for the purposes of these findings.
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In sumary, General (ounsel's rebuttal wtnesses, A caraz, Arenas, D
Hernandez and R Hernandez all explained the all egations regarding their
disputes or argunents wth their co-workers. |In essence, their explanations
were such as to dimnish the severity of the dispute. Nevertheless, the
exi stence of the disputes or problens was not contradicted.

Qtega, atractor driver, was also offered as a rebuttal wtness for
the General Gounsel. He stated that in March or April of 1976, he had a
conversation at Round Mbuntain wth Kananori. Qtega asked Kananori why the
ot her nenbers of the cabbage crew had not been recalled. A that tine,
Kananori responded that the crewdid not want themback. Surprisingly, this

obvi ousl y supports Respondent's case!
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V. Legal Analysis And Gonclusions 0 Law

A The legal effect of the 6/18/75 | ayoff.

General counsel has contended inits Brief and GConplaint that the | ayoff
of 6/18/75 was discrimnatory and in violation of Section 1153(a), (c), and
Section 1140.4(a) of the Agricultural Labor Relations Act. The Agricultural
Labor Rel ations Act becane effective on August 29, 1975. AL .RA Reg. 820901.

For this reason, the question presented is two-fold. FHrst, whether the
Act was intended to be given a retroactive effect? Next, whether proscribed
activity prior to the effective date of the Act places an affirmati ve duty on
the offending party to rectify such conduct after August 29, 1975?

In analyzing the first legal issue, the constitutional safeguards of the
due process clause under the 14th and 5th Anrendnents as wel | as the overall

di sfavor of "ex-post facto" type of |aws nust be weighed. Generally, it is

recogni zed that "ex-post facto" laws apply only to crimnal or penal natters.
See, e.g., Bannister v. Bannister 181 MD 177, 29 A 2d 287, 289; Garret
Freight Lines v. Sate Tax Commssion, 103 Wah 390, 135 P.2d, 523, 527 (1943).

Nonet hel ess, retroactive |aws not penal in nature, nust be clearly indicated by
directive of the Legislature. In Appal achan Hectric Power Go. v. National
Labor Relations Board, 93 F.2d, 985 (4th dr., 1938), the Board found wth

Gourt approval that although the enpl oyer was opposed to unionization and the
reduction of the work force evidenced di scrimnati on due to uni on nenber shi p;

nevert hel ess, since this
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reduction occurred prior to the passage of the National Labor Relations Act, it
coul d not be nade the basis of a conplaint against the enployer. 1d at 988.

In Appal achian Hectric Power . the work force was reduced in March, 1935.

The National Labor Relations Act did not becone effective until July, 1935.
In anot her case, National Labor Relations Board v. Garlisle Lunber Go., 94
F. 2d 138 (9th dr. 1937); cert, denied, 304 US 575 (1938), the enpl oyer

contended that he had | egal | y di scharged the enpl oyees on June 25, 1935 agai n
prior to July 8, 1935, the effective date of the National Labor Rel ations Act.
The Gourt held that discharge prior to the effective date of the Act was not
il11egal, but however, enployers' continued refusal to bargain wth the union
after the date of July 8, 1935, did violate the National Labor Relations Act.
This natural |y would be a new and separate violation of the National Labor

Relations Act. In Carlisle Lunber 0., the Qourt stated:

“In Snab v. Doyle, 258 U S to 529, 534, 66 L.Ed. 747 (1921), the
court said: 'The initial adnonitionis that laws are not to be
consi dered as to applying to cases which arose before their
passage unless the intention is clearly declared.' See, also,
Wite v. Lhited Sates, 191 US 545, 552; 48 L.E. 295, (1903);
Brewster v. Gage, 280 U S 327, 74 L. Eldd, 451745(1930)."

at .

The Gourt then went on to say that it was not applying the Satute

retroactively.
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Further, as cited in Respondent's brief, this type of claimwas recently

rejected by the NNRB in Lhited Sates Postal Service 200 NLRB No. 56 (1972).

In that case, an enpl oyee was di scharged just three days prior to the effective
date after which postal service enpl oyees becane covered under the National

Labor Rel ations Act.* The Board disnissed the Conpl aint stating

that the Postal Reorgani zation Act did not expressly allowthe Board to renedy
an al | eged w ongdoi ng whi ch occurred prior to the Board s gaining jurisdiction
over the party. dearly precedent under the NL.RA denonstrates that it has
not been applied retroactively.

Further, General counsel's reliance on Lawence Barnyard Farmng Gorp., 3

NLRB No. 9 (1977) is msplaced. That case dealt wth objections to an

el ection. ne of nurerous chal | enges concerned whet her two enpl oyees who were
allegedly discrimnatorily discharged prior to the effective date of the Act
had the right to vote in the election. S nce the enpl oyees had initiated suit
agai nst the enpl oyer conplaining that their discharges were illegal, the

Regi onal Director recormended deferring resol ution of the eligibility of the
two voters until such tine as a decision was rendered by the Superior Qourt.
AQearly, the direct action in Kern Gounty was not based on any statutory
protection under the Act. Neither the Board nor the Regional O rector

consi der ed

24/ Hereinafter referred to as the NL. RA
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the possibility of retroactive application of the Act. In Barnyard

Farmng Gorp., the Board nerely deferred determnation of the enpl oyees'

status at the date of the election to the Superior Qourt.

Additionally, there are nunerous CGalifornia holdings that Satutes are
construed to have a prospective operation unless it is plainly indicated that
it shall operate retrospectively. See, e.g., Safeway Sores, Inc. v. A aneda
Gounty, 51 Gal. App. 3d 783, 124 Gal. Rotr. 503 (1975), Gl lahan v. Departnent
of Mdtor Vehicles, Gal. App. 3d, 132 Gal. Rotr 625 (1976). Further, the

Legislature's intent as evidenced by annotations to the Act indicates that the
Act was to be given prospective rather than retroactive effect. For all of
these reasons, | find that as a matter of |aw Respondent's |ayoff of the
cabbage crew in June, 1975 was not in violation of Section 1153(a), (c) of the
Act since the Act was not in effect.

In the sane manner, it is necessary to reflect on Andrede's al | eged
supervi sory status. The evidence presented concerning Andrede' s duties as
foreman are reviewed as background facts, but again as a matter of |aw
cannot be utilized to determne that Andrede was the supervisor wthin the
neani ng of Section 1140.4(j) of the Act unl ess Andrede occupi ed a
supervi sory position after August 29, 1975. As discussed in the findings of

fact section, supra, the record is devoid of any evidence to support this

contention. Andrede returned fromlayoff in early August as an enpl oyee, a

position he has retained until the date of hearing.
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A though the layoff on June 18, 1975 cannot be utilized to support
i ndependent findings of violations of Section 1153(a) and (c) of the Act,
nevert hel ess, these activities can be utilized to shed |ight which occurred
subsequent to August 29, 1975. e.g; Pennsylvania Geyhound Lines Inc. 1 NLRB
1, 1 LRRM 303, 307 (1935). For this reason | wll consider the rel evant

evi dence to determne arguendo whet her the June | ayoff woul d have been
discrimnatory had the Act been in effect.

Throughout the hearing there was no testinony regard ng Respondent
interogations or threats during the spring of 1975. Further, no nenber of the
cabbage crewtestified to any proscribed conduct in the spring. Thus, General
Gounsel 's argunent is based entirely on Respondent's past practice of not
| ayi ng of f the cabbage crew

Uoon view ng the entire record, the cabbage crew s concerted or union
activity was mninmal at best. The evidence clearly indicates that Respondent
had signed a collective bargaining agreenent in early Miy. Additionally, there
was no evi dence that the cabbage crew engaged in any activity whi ch i nduced
Respondent to sign the Teansters contract. nh the contrary, the Teansters
econom c pressure at R chview packing facility was totally responsible for the
Teanster' s recogni ti on.

The inconsi stencies of General Gounsel's argunent in this regard cannot go
unnoticed. Snply, all the nenbers of the crew signed the petition for the
Teansters except Andrede. Al the crewwas laid off. Then prior to any ot her

union activity by
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any nenber of the crew four enpl oyees were recalled in July and August. It
isillogical to assune that the layoff was discrimnatory if three enpl oyees
who signed the "petition” were recal | ed.

Respondent additional |y offered testinony through Arinura
and Kananori that the cabbage crew needed a forenman and did not work overtine
as avidly as in the past.® In all likelihood, Respondent needed an effective
foreman who coul d direct the enpl oyees. As discussed in Footnote 9, supra, it
Is clear that there was | ess hourly work in 1975 than in the previous year.
These statistics support Respondent's position.

(onsi deration of the totality of events prior to June 18, indicate that it
is highly unlikely that Respondent woul d di scrimnate agai nst the cabbage crew
a nere 18 enpl oyees, because they signed a petition for the Teansters. This is
especi al |y true since Respondent had executed a col | ective bargai ni ng agr eenent
wth the Teansters approxinately two nonths prior to the layoff. If Respondent
har bored such ani nus woul d it have thanked the cabbage crew along with the
celery crewfor their support by not striking during the pre-collective
bar gai ni ng agreenent days? These factors totally undermne the premse of the

Gonpl ai nt herei n.

25/ In naking this finding, Kananori's testirmn?/ wth respect to RIlo's
sudden quit is totally disregarded. RIlo hinself testified that he gave
several nonths notice to Respondent. Due to this, Kananori's testinony is

vi ened as suspect except where there are undi sputed or corroborating W tnesses.
Further, if the Act was in effect during the Soring, 1975, | woul d find Andrede
to be a supervisor wthin the neaning of Section 1140.4(j) of the Act; however
this is not the case.
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The record of specul ative circunstantial evidence does not justify the
findings urged in the instant natter. Sufficeit to say, that even if the Act
was in effect in June, the General Gounsel has failed to establish by a
proponder ance of the evidence that the layoff was discrimnatorily notivated. |

find that the June | ayoff was nade for valid business reasons.

B. Respondent's Recal |

Respondent's recal |, albeit not according to existing | abor agreenent wth
the Teansters, was nonet hel ess non-di scri ninatory. %

As previously discussed, there is no evidence in the record which
I ndi cates that Respondent knew whi ch enpl oyees were nore synpathetic to the
Teansters or the Lhion. Kananori's explanation that these enpl oyees were, in
his opinion, the best tomato pruners was not substantially chal | enged.
Therefore, Respondent's early recall of Sanchez, onzal es, A neda, and Andrede
was certainly not discrimnatory.

Respondent certai nly possessed know edge of R Hernandez' activities and
synpat hies on behal f of the Lthion. R Hernandez acconpani ed the uni on

organi zer, Gardner, to the canpai gn neeti ng.

26/ The senority provisions of the Teanster contract were not followed by
Respondent. Shortly after the Act went into effect both the Teansters and the
Lhion participated in the Septenber 9 election. See Hji Bros. Inc. 3 AARB 1
(1977). Nb evidence was presented that the Teansters or any enpl oyees filed a
gri evance concerning either the layoff or the subsequent recall.
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There can be no doubt fromthe tenure of the canpai gn speech that Respondent
strenuousl y attenpted to avoi d unioni zati on. General canpai gn threats were
uttered. Sgnificantly no threats or interrogati ons were individual ly nade
towards enpl oyees. For the purposes of this decision | have taken into

consi deration the ani nus exhi bited by Respondent’'s attitude as expressed during
the Septenber 4 neeting. For the purposes of the issues presented, the

el ection result has far greater significance. The el ecti on was not cl ose,
Respondent only garnered 39 out of 160 votes. The recall issue wth respect to
Lucio, D Hernandez, R Hernandez, Arenas and A caraz ripens in Novenber and
Decenber .

There is no doubt that Respondent had know edge of the Union
activities or synpathies of each of the aforenenti oned di scrimnatees at
the tine of their reapplication.

The critical portion of Respondent's defense relates to the early Novenber
conversation between Kananori and the recal l ed portion of the cabbage crew
nanel y: Sanchez, Gonzal es, F neda, Ranon and Andrede concerning the
constituency of the crew

Sgnificantly, there is no indication that any of the enpl oyees or
Kananori di scussed the Uhion or the Teansters during the conversati on.

Further, Kanamori did not question the recalled workers with respect to their
Lhion sentinments or activities. Likewse, neither Arinura or Kananori ever
di scussed the Lhion activities of Sornera, R Hernandez, D Hernandez, Lucio,

Arenas and Alcaraz wth any of the wtnesses that testified.
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Respondent cal | ed ni ne enpl oyee w tnesses, several w tnesses of which were
alleged as discrimnatees in the Conplaint. All of these w tnesses supported
Respondent ' s posi ti on.

Throughout the hearing Respondent's defense never shifted. The Answer
submtted in early February, 1976 refl ects Respondent's def ense whi ch was
offered at the hearing. Further, although mnor inconsistancies appeared in
the recol | ection of several of the enpl oyees attendi ng the Novenber neeting
there can be no doubt that such a neeting occurred. Each of the five different
enpl oyee wtnesses testified substantially to the same course of events.

During this conversation Kananori first discovered the probl ens between the
recalled faction and a portion of the |aid off enpl oyees who still had not been
recal | ed. Kananori's decision not to recall D Hernandez, R Hernandez, Arenas,
A caraz and Luci o was based on the di ssension anong the enpl oyees. The fact
that Lucio was not disliked by the other crew nenbers | eads to the concl usi on
that Kananori either nmade a mstake in not offering himreinstatenent to or
refused to reinstate Luci o because of his Uhion or concerted activities.

Under the totality of circunstances it is unlikely that the latter is
correct. The Lhion activities of Lucio, Arenas, and Alcaraz are very slight.
These three enpl oyees shifted sentinent fromthe Teansters to the Uhion prior
to the election. Arenas and Luci o stood on a corner hol ding a banner during
el ection day. This was their conpl ete Lhion activity which forns the basis of

the General ounsel's conplaint. A caraz did
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not even stand on the corner election day. A nost, Respondent rmay have been
aware that A caraz associated wth Martin, a forner enpl oyee who was an unpai d
Lhi on organi zer during Cctober.

The record is devoid of any interrogations, threats or other common forns
of Lhion aninus. GCertainly, wth respect to Lucio, Arenas and Al caraz, the
preponder ance of the evidence does not establish that these three enpl oyees
were not recall ed because of their Union or concerted activities. onversely,
the evi dence indicates these enpl oyees were not recal | ed because the ot her
nenbers of the crewdid not wish themto return.

| amconpl etely cogni zant that nost Section 1153(c) cases |ike Section 8
(a)(3) cases of the National Labor Relations Board turn upon findi ngs of
credibility. Furthernore, it is obvious that

"Actual notive, a state of mnd, being the question, it is sel dom
that direct evidence wll be available that is not al so self-
serving. |In such cases the self-serving declaration is not
conclusive; the trier of fact nay infer notive fromthe total
circunstances proved. Gherw se, no person accused of unl awf ul
notive who took the stand and testified to unlawful notive coul d

be brought to book." Shattuck Denn Mning Gorp. v. NLRB, 362 F.
2d 466, 470 (1966).

(obvi ously, the basis for notive can only be ascertained upon intricate
investigation of the full facts. See, Associated Press v. NLRB, 301 U S 103,
132 (1937). Nevertheless, it has been wdely held that know edge of an

enpl oyee's Lhion activities is not enough in and of itself. An actual

discrimnatory notive for enpl oyer's action with respect to its conduct
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nust be proved al t hough such proof may be available through inference inits
totality of the circunstances. In the current situation, Respondent has cone
forward wth evidence of legitimate notives for its refusal to reinstate D
Hernandez, R Hernandez, Lucio, Alcaraz and Arenas. Further, this
justification was not based on any of these enpl oyees' Uhion or concerted
activities but rather their ability or lack thereof to get along wth the
enpl oyees previously recal |l ed.

If Kananori happened to recall R Hernandez, D Hernandez and Lucio
i nstead of Sanchez, Gonzal ez, Andrede and Pineda it is entirely likely that the
fornmer group of enpl oyees if asked in Novenber woul d have stated that they
w shed that Kananori not reinstate the other group.

In General Gounsel's Brief reliance is placed on Illinois Tool Wrks 61
NLRB 1129, 16 LRRM 138 (1945), enf'd 153 F.2d 811, 17 LRRM 841 (7th Ar., 1946)
and May Departrment Stores Go. 59 NLRB 976, 15 LRRM 173 (1944) enf'd 154 F. 2d
533, 17 LRRM 985 (8th dr., 1946), Cert. Denied. 329 U S 725 (1946) several

ot her cases which applied the sane principle. In each of these cases, the

enpl oyer failed to investigate and precipitously di scharged an enpl oyee on a
pretextial basis. Each of these cases there was dispute between certain pro-
uni on enpl oyees and ot her pro-enpl oyer enpl oyees. |In each of these types of

cases, the pro-union enpl oyee was di scharged. For instance, in May Departnent

Sores . pro-union enpl oyee was di scharged for engagi ng i n

39



union solicitation inspite of a "no solicitation" rule. Further, enpl oyer
failed to investigate the type of solicitation involved. It cannot go unnoticed

that also in May Departnent Sores (., supra, there was substantial evidence

of threats and interrogations of the pro-uni on enpl oyees prior to their

discharge. By the sane token in Illinois Tool Wrks, supra, the pro-union

enpl oyee was di scharged for violating a no solicitation rul e when he solicited
an enpl oyee for uni on nenber shi p.

In short, in these cases there was a strong background of union
aninus coupled wth union activity (solicitation) at the tine of the
di schar ge.

General ounsel argues that Kananori's failure to conduct a fair
I nvestigation evidenced his discrimnatory intent. It seens that several
enpl oyees corroborated each ot her when they conpl ai ned about the possibility of
recalling the alleged discrimnatees. The alleged di scri mnatees were not
present or available for Kanamori to question. Kananori was operating to avoi d
dissension in the field when he went along with the nucl eus of the reforned
crew and refusal to reenploy the forner "disliked" enployees. This is a
justifiable business reason for his actions on Novenber 28 and Decenber 11,
1975. See, Solo Qup . 944 NLRB Awey Bakeries Inc. 180 NLRB No. 142 (1970);
Essex Wre & Associ at ed Machi nes 107 NLRB 1153 (1954).
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n Novenber 28 D Hernandez asked Kananori whet her he was refusing to
reinstate the enpl oyees because they were Chavi stis? Kananori responded " You
said that, not ne". This conversation according to the General (ounsel
reveal s Kananori's notive.

This type of conversation can lead to nmany different interpretations. Qe
mght be that Kananori was agreeing wth Hernandez. A second equal |y pl ausi bl e
Is that Kananori was denyi ng Hernandez's statenent and i nformng himthat he
never said such a thing. None of the alleged discrimnatees were
extraordinarily active in the Uhion. Additionally, the overriding reason for
Respondent ' s refusal to recall these enpl oyees was their probl ens and argunents
wth other nenbers of the crew These argunents and probl ens were admtted by
t he enpl oyees.

Mbst revealing was that four enpl oyees testified that Kananori intended to
rehire the all eged di scrimnatees when he spoke to then in early Novenber,

1975. This was after the tine that Kananori had know edge of the Uhion
activities of R Hernandez, D Hernandez, Lucio, Arenas and A caraz.
Therefore, the substantial evidence indicates that, but for Kananori's

di scovery of the probl ens between Gonzal ez, Pineda, Ranon and Andrede on the
one hand and D Hernandez, R Hernandez, A caraz and Arenas on the other, he
woul d have recal l ed the all eged discrimnatees. For this reason his failure to
recall the alleged discrimnatees is found to be for justifiable business and

econom c reasons rather than based on di scrimnatory noti ve.
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Sonera obviously was not active in the thion. He was 65 years old at the
tine of the alleged discrimnation. He did not ask Respondent for a job during
the 1975-76 season as suggested by Kananmori fromthe record. | find that
Sonera voluntarily quit his enpl oynent wth Respondent. For these reasons, it
is clear that Respondent did not violate Section 1153(a), (c) of the Act when
Sonera was not recalled inthe fall of 1975.

Likew se, the totality of the events and the inherent probability
indicates that the reason that D Hernandez, R Hernandez, Lucio, A caraz and
Arenas were not reinstated was due to the problens they had wth other nenbers
of the cabbage crewrather than their union activities. The record clearly
I ndi cates that nost of the enpl oyees that were recall ed fromthe 1975 cabbage
crewreturned to work and are still working for Respondent. It is apparent
that all of these enpl oyees had signed the Teanster Petition. Wth an el ection
so one sided, the anount of union activity by the alleged discrimnatees bei ng
so mninmal, coupled wth a justifiable economc reason for the failure to
reinstate these enployees it is clear that General Gounsel has not succeeded in
proving the allegations alleged in the Conpl ai nt.

In summation then, | find the evidence presented does not show t hat
Respondent viol ated Section 1153 (a), (c) of the Act inits failure to
reinstate or to belatedly reinstate Al caraz, Arenas, B. (Gnzal ez, D. Hernandez,

R Hernandez, Luci o, Mendez,
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CGanul, Sorera and Grevacio. Accordingly, | find that Respondent's action
herein was for cause and for good economc reasons and therefore shall
recommend di smssal of the allegations of the Conplaint related to the

rei nstatenent of the above-nenti oned i ndi vi dual s.

C Atorney Fees Request

Respondent has requested attorney fees and costs. MMIIlan, one of
Respondent ' s attorneys, testified that the Board agent refused to investigate
Respondent ' s defense prior to issuing Conplaint. Neverthel ess, both the
General ounsel and Respondent had substantial positions of a conpl ex nature.
There is no evidence that either party engaged in frivol ous or unneeded
litigation. Athough it has been held that the Board, |ike the NLRB, has the
discretion to anard attorney fees and costs in appropriate cases this case is
not of the nature due to the substantial legal and factual issues to warrant
attorneys' fees to the prevailing party. See, Valley Farns and Rose Farns 2

ALRB No. 41 (1976); Tiidee Products Go. 194 NLRB No. 198 (1972); Whited Parcel

Service 203 NNRB No. 125 enf'd. S F. 2d 1075 (9th Qr., 1975) .
Uoon the foregoing F ndings of Facts, Conclusions of Law, and entire
record, and pursuant to Section 1160.3 of the Act, | hereby issue the

fol | ow ng:
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GROER

The Conplaint is dismssed inits entirety.

DATED  July 30, 1977

JEFFREY S PCP _
Administrative Law Gficer
Agricultural Labor Rel ations

Boar d
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