Santa Maria, CGalifornia

STATE CF CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOARD

JGN F. ADAM JR and

RGHARD E ADAV dba
ADAM FARVS, Gase No. 78-C&=55-M

Respondent ,
4 ARB N 76
and

WN TED FARM WIRKERS
- AMRCA AFL-AQ

Charging Party.

R i g g

DEA S ON AND CREER
Pursuant to the provisions of Labor Code Section 1146,% the

Agricultural Labor Relations Board (the Board) has delegated its
authority inthis matter to a three-nenber panel.

h July 28, 1978, the Board received a stipulation and
statenent of facts, entered into by all parties to this natter,
I ncl udi ng the General (ounsel, Respondent (John F. Adam Jr. and
Rchard E Adam dba AdamFarns), and the Charging Party (Uhited Farm
VWrkers of Anerica, AFL-A Q hereinafter URVY, wherein the parties
agreed to a transfer of this natter to the Board for findings of fact,
conclusions of law, and order, pursuant to 8 Gal. Admn. Gode Section
20260. In their stipulation, the parties agreed, inter alia: that the
entire record in John F. Adam Jr. and Rchard E Adam dba Adam
Farns, 4 ALRB No. 12 (1978) nay be considered by the Board as part of

¥ Uhl ess otherwise indicated, all section references herein are
to the Labor Gode.



the record herein;? that all parties waive their right to present
testinony and their right to a hearing; and that Respondent has
refused to bargain wth the UFWfrom March 21, 1978 through My 23,
1978.

The sol e i ssue for decision is whether Respondent's
obligation to bargain wth the certified representative of its
enpl oyees was tolled during the period fromMarch 21, 1978, through
May 23, 1978, because of the pendency of Respondent's appeal of this
Board's Decision in AdamFarns, 4 ALRB Nb. 12 (1978). Briefs onthis
I ssue were filed by Respondent, the Charging Party and the General
Qounsel .

Pursuant to 8 Gal. Admn. Gode Section 20260, this natter
IS hereby transferred to the Board. Uoon the basis of the entire
record® in this case, the Board nmakes the fol | ow ng:
H ND NS GF PACT

1. A all tinmes material herein, Respondent, a
part nershi p, has been engaged in agriculture in Santa Barbara Gounty
and has been an agricultural enpl oyer wthin the neaning of Section
1140.4(c). A all tines material herein, John F. Adam Jr. and
R chard E Adam have been agents of Respondent acting on its behal f

w thin the neaning of Section 1165. 4.

YAs the record in the instant natter is entirely adequate for
resol ving the issues presented herein, we decline to include the
record in AdamFarns, 4 ALRB Nb. 12 (1978) as a part of this record.

V¢ deemthe record in this matter to consist of the charge,
conpl ai nt, answer, the sti B'UI ation and statenent of facts executed by
the parties, wth the exhibits attached thereto, and the briefs
?lig%gted by the parties. See 8 Cal. Admn. ode Section 20280(b)
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2. A all tines naterial herein, the UFWhas been a | abor
organi zation wthin the neaning of Section 1140. 4(f).

3. O March 16, 1978, the Board issued its Decision in
John F. Adam Jr. and Rchard E Adam dba AdamFarns, 4 ALRB No. 12

(1978), inwhich it certified the UFWas the excl usive col | ective
bar gai ni ng representative of Respondent's agricul tural enpl oyees,
concl uded that Respondent violated Sections 1154.6 and 1153 (a) by
Wllfully hiring high school students for the prinary purpose of
voting in the election, and sustained the UFWs chal | enges to the
bal | ots of the said high school students under 8 Cal. Admn. Code
Section 20355(a) (4) (1975).

4. Onh March 21, 1978, Gesar (havez, President of the WW
sent a letter to Respondent requesting negotiations and i nfornation
necessary for coll ective bargai ni ng.

5. h March 28, 1978, URWnegoti ator Peter (ohen
tel ephoned John F. Adam Jr., to confirmthat Respondent had received
the UPWs request to commence bargai ning and its request for
I nformati on necessary for collective bargai ning. John F. Adam Jr.,
replied that Respondent, upon advice of its attorney, refused to
bargain wth the UFWpendi ng Respondent's appeal of the Board' s
Decision certifying the UFW

6. On March 29, 1978, after being told by Respondent's
attorney to contact Respondent directly, Peter Gohen again tel ephoned
John F. Adam Jr., and requested neeting dates for collective
bargai ning. Gohen was told to call Respondent's attorney.

7. Onh March 30, 1978, Peter Gohen sent John F. Adam
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Jr., aletter requesting Respondent to commence col | ective
bar gai ni ng and suggesting dates for such neetings.

8 O April 5, 1978, Respondent's counsel Cal B. Vétkins,
Jr., sent aletter to Peter (hen stating Respondent's position that
its bargaining obligation was tol |l ed pendi ng the appeal process and
that Respondent therefore refused to furnish the infornation.

9. O April 10, 1978, the WFWserved Respondent with the
charge in the instant Case Nbo. 78-CE-55-Min which it alleged that
Respondent ' s refusal to bargain wth the UFWis a viol ation of
Section 1153(e) and (a), which charge was duly filed wth the ALRB on
April 13, 1978.

10. Onh May 1, 1978, Respondent's counsel Cal B Vétkins,
Jr., sent aletter to ALRB agent Angel Ml endez, setting forth
Respondent ' s position that its duty to bargain wth the UPWwas
tolled pending resolution of its appeal .

11. Onh May 19, 1978, the Salinas Regional Drector of the
ALRB issued the conplaint in the instant Case No. 78-CE-55-Min
which it is alleged that Respondent violated Section 1153(e) and (a)
of the Act.

12. nh May 30, 1978, Respondent filed and served its
answer to the conplaint inthis natter.

13. n April 11, 1978, Respondent filed a notice of
petition for wit of reviewand request for tenporary stay of
certification in Case No. 2 Advil 53427 in the Gourt of Appeal for
the Second Appel late Dstrict of the Sate of California.

14. Oh May 1, 1978, the Executive Secretary for the
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Board filed a return to wit of review and nenorandum of
docunents in Case No. 2 dvil 53427.

15. Oh May 2, 1978, the Board filed its prelimnary
opposition to petition for wit of reviewin Case No. 2 Avil 53427.

16. Onh May 4, 1978, the Gourt of Appeal for the Second
Appel late Dstrict of the Sate of Galifornia issued its order denying
Respondent' s petition on the ground that it did not state facts
sufficient to justify the issuance of a wit of review

17. Oh May 9, 1978 UFWcounsel W Dani el Boone sent a
letter to Respondent’s counsel Cal B. Vdtkins, Jr., requesting that
col | ective bargai ning negotiations begin and that Respondent furnish
the infornation necessary for bargaini ng.

18. Onh May 23, 1978, Respondent sent a letter to the UFW
indicating its wllingness to commence col | ective bargai ning and
provi de the requested infornation.

CONCLUSI ONS OF LAW

Respondent contends that its duty to bargain wth the UFW
was tol |l ed pending consideration, by the Second Dstrict Gourt of
Appeal , of its petition for wit of reviewand request for tenporary
stay of certification. The basis for Respondent's argunent is that
the validity of the Board' s certification was contingent upon the
court's uphol ding the Board s concl usi on that Respondent viol ated
Section 1154.6 by wllfully arranging for persons to becone enpl oyees

for the primary purpose of voting in the el ection.
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A though the issue herein has not previously been
considered by this Board, the National Labor Relations Board has held
that the duty to bargain is not tolled pending the outcone of an
appeal of an unfair |abor practice case, even though the validity of
the certification nay turn on the resolution of the unfair |abor
practice charge. See East (oast Equi pnent Corporation, 229 NLRB Nb.
130, 95 LRRVI 1166 (1977). As Section 1148 requires us to followthis

clearly applicable precedent of the NLRA we concl ude that Respondent
viol ated Section 1153(e) and (a) of the Act by failing and refusing
to provide relevant collective bargaining infornation to the UFWand
by failing and refusing to neet and bargain col | ectively in good
faith wth the UPWduring the period fromNMrch 21, 1978 to My 23,
1978. Moreover, in accordance wth our holding in Perry Farns, 4

ALRB No. 25 (1978), we shall require that Respondent, rather than its

enpl oyees, bear the costs of delay resulting fromits refusal to
bargain in violation of the Act, by nmaking its enpl oyees whol e for

| osses of pay and ot her economc | osses suffered by themfrom March
21, 1978 through May 23, 1978, the period during whi ch Respondent
refused to neet and bargain wth the UFWor to furnish requested

infornation rel evant to col |l ective bargai ning. ¢

“The conplaint inthis matter included a prayer that
attorney's fees and litigation costs of the General Gounsel and the
UFWbe pai d by Respondent. As the issue presented in this matter has
not previously been resolved by this Board, we do not consi der
Respondent s litigation posture to be frivolous. Accordingly, the
General (ounsel 's prayer for fees and costs is hereby denied.
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The Regional Director is hereby directed to determne the
anount of the award herein based in general upon the criteria set forth
in Perry Farns, supra, and AdamDairy, 4 ALRB No. 24 (1978).

CROER

Pursuant to Section 1160. 3, Respondent, John F. Adam Jr.

and Rchard E Adam dba AdamFarns, its officers, successors, and
assigns is hereby ordered to:
1. GCease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith, as defined in Labor Gode Section 1155.2
(a), wth the Uhited FarmVWrkers of Anerica, AFL-Q O (URW as the
certified collective bargai ning representati ve of Respondent's
agricul tural enpl oyees.

(b) Failing or refusing to provide all infornation
rel evant to col |l ective bargai ning requested by the UFWto enable it to
fulfill its obligation as exclusive collective bargai ni ng
representative of Respondent's agricultural enpl oyees.

(c¢) Inany other manner interfering wth,
restraining or coercing agricultural enpl oyees in the exercise of
the rights guaranteed to themby Labor Code Section 1152.

2. Take the follow ng affirnative actions which are
deened necessary to effectuate the policies of the Act:

(a) Uoon request, neet and bargain collectively in
good faith wth the UFWas the excl usi ve col | ective bargai ni ng
representative of its agricultural enpl oyees and, if an agreenent is

reached, enbody its terns in a signed agreenent.
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(b) Provide all relevant infornation requested by the
UFWto enable it to fulfill its obligation as the exclusive collective
bar gai ni ng representative of Respondent's agricul tural enpl oyees.

(c) Mke its agricultural enpl oyees whol e for all
| osses of pay and ot her econom c | osses sustained by themas the result
of Respondent's refusal to bargain for the period fromMarch 21, 1978,
t hrough May 23, 1978.

(d) Preserve and, upon request, nmake available to
the Board or its agents, for examnation and copying, all records
rel evant and necessary to a determnation of the anounts due its
enpl oyees under the terns of this Qder.

(e) Sgnthe Notice to Enpl oyees attached hereto. Uoon
its translation by a Board Agent into appropriate | anguages, Respondent
shal | thereafter reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(f) Post copies of the attached Notice in all
appropriate | anguages, for 90 consecutive days, at conspi cuous
| ocations, onits premses, to be determned by the Regional Drector.
Respondent shal | exercise due care to replace any copy or copies of
the Notice which nay be altered, defaced, covered or renoved.

(g0 Provide a copy of the attached Notice in the
appropriate | anguage to each enpl oyee hired by Respondent during the
12-nont h period follow ng the issuance of this Decision.

(h)y Ml a copy of the attached Notice, in the

appropriate | anguage, wthin 30 days fromrecei pt of this Qder,
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to each enpl oyee deened an eligible voter in the representation
el ecti on conducted on Cctober 23, 1975, and to each enpl oyee enpl oyed
by Respondent during the period fromNMrch 21, 1978 through My 23,
1978.

(i) Arrange for a representative of Respondent or a
Board Agent to distribute and read the attached Notice in appropriate
| anguages to the assenbl ed enpl oyees of Respondent on conpany tine
The reading or readi ngs shall be at such tinmes and pl aces as are
specified by the Regional Drector. Follow ng the reading, the Board
Agent shal|l be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions enpl oyees rmay have
concerning the Notice or their rights under the Act. The Regi onal
Orector shall determine a reasonabl e rate of conpensation to be paid
by Respondent to all nonhourly wage enpl oyees to conpensate themfor
tine lost at this reading and the guesti on-and-answer peri od.

(j) MNotify the Regional Drector in witing, wthin
30 days fromthe date of the receipt of this Oder, what steps have
been taken to conply wth it. Udon request of the Regional D rector,
Respondent shall notify himor her periodically thereafter in witing
what further steps have been taken in conpliance with this Qder.

ITI1S FUIRTHER CROERED that the certification of the

Lhited FarmVerkers of Arerica, AFL-A Q as the excl usive

col l ective bargai ning representative of Respondent's
TITTTTETETTET ]
LITETTETTETTET]
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agricultural enployees be, and it hereby is, extended for a
peri od of one year fromMy 23, 1978.
Dated: Qctober 20, 1978

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JON P. MGarthy, Mnber
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NOT CE TO BEMPLOYEES

After a hearing in which all parties presented
evidence, the Agricultural Labor Rel ations Board has found that we
have violated the Agricultural Labor Relations Act, and has
ordered us to notify our enpl oyees that we will respect their
rights under the Act in the future. Therefore, we are nowtelling
each of you:

_ The Agricultural Labor Relations Act is a |awthat
gives all farmworkers these rights:

(1) To organi ze t hensel ves;

(2) To form join or hel p unions;

(3) To bargain as a group and choose whomt hey want
to speak for then?

(4) To act together wth other workers to try to
get a contract or to help or protect one
anot her; and

(5) To decide not to do any of these things.

Because this is true we promse that:

(1) Because the UFWwas selected by a najority vote of our
enpl oyees as their exclusive representative for purposes of collective
bargaining, we wll, on request, neet wth the U-Wat reasonabl e ti nes
and bargain in good faith about wages, hours, working conditions and
other terns and conditions of enploynent of our agricultural
enpl oyees.

_ (2) Ve wll provide all relevant infornation requested by
the union to enable it to fulfill its obligation as our enpl oyees'
excl usi ve col | ective bargai ning representati ve.

(3) V& wll reinburse those of you who were enpl oyed by us
during the period fromMrch 21, 1978 through May 23, 1978 for any
| osses of pay or other economc | osses which resulted fromour refusal
to bargain in good faith wth the UPWduring that peri od.

Dat ed: JGN F. ADAV JR and

RCGHARD E ADAV dba
ADAM FARVG

By:

(Represent ati ve) (Title)

This is an official notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of California.

DO NOI REVDV/E (R MUTT LATE
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CASE SUMVARY

John F. Adam Jr. and 78- CE-55-M
R chard E Adam dba 4 ARB No. 76
Adam Farns (UFW

BOARD DEA S ON

In John F. Adam Jr. and Rchard E Adam dba Adam Farns,
4 ALRB No. 12 (1978), the Board concl uded that Respondent had
violated Section 1154.6 of the Act by hiring hi gh school
students for the purpose of having themvote in a
relor esentation el ection, sustained the UFWs chal | enges to the
bal | ots cast by those students, and certified the UFWas the
bargai ni ng agent for Respondent's enpl oyees. Thereafter,
Respondent refused to bargain or to provide the UFWw th
information rel evant to coll ective bargaining, contendi ng that
the pendency of its appeal of the prior Board' s unfair |abor
practice decision, in order to test the validity of the
certification, justified such a refusal .

Wen the appel | ate court deni ed Respondent's appeal ,
Respondent agreed to commence bar gai ni nfq. The parties
thereafter entered into a stipulation of facts and the refusal
to bargain charge was transferred to the Board wthout a
hearing. The sol e issue for decision was whet her Respondent's
obl i giatl on to bargain was tolled during the pendency of the
appeal .

The Board found that under applicabl e NLRA precedent the
duty to bargain is not tolled pendi ng the outcone of an appeal
of an unfair |abor practice case, even though the validity of a
certification may turn on the resol ution of the unfair |abor
practi ce charges. Respondent was therefore in violation of
Section 1153 (e) and (a) by failing and refusing to provide
rel evant col |l ective bargaining infornation to the UFWand by
failing and ref usi n? to neet and bargain collectively in good
faith wth the UAWfrom March 21, 1978 to May 23, 1978.

REMED AL CROER

I n accordance with the holding in Perry Farns, 4 ALRB No.
25 (1978), Respondent was ordered to nake its enpl oyees whol e
for losses of pay and other economc |osses suffered by them
during the period that Respondent refused to bargain, to neet
and bargain in good faith wth the UFW to provide rel evant
information to the UFW and to post, distribute and read
appropriate notices to enpl oyees.

* * *

This case sutmary is furnished for infornation only and i s not
an official statenent of the case, or of the ALRB.
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