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DEQ ST ON AND CERTI FH CATI ON OF REPRESENTATI VE
Pursuant to the provisions of Labor Gode Section 1146, the

Agricultural Labor Relations Board has del egated its authority inthis nmatter
to a three-nenber panel .

Follow ng a petition for certification filed by
Lhited FarmWrkers of Amrerica, AFL-AQ O (URY on Cctober 27, 1975, a
representation el ection was held on Novenber 3, 1975, anong the agricul tural
enpl oyees of Flice Estate M neyards (Eployer) . The tally of ballots showed

the follow ng results:

W 39
No thion. .................... 0
Chal lenged Ballots .......... 14
Total . ... ... .. ... Ll 53

The Enpl oyer filed tinely objections, two of which were set for hearing.
Subsequent to the hearing, Investigative Hearing Examner (I1HE) Jeffrey
Fine issued his initial Decision in which he recoomended that the

obj ections be dismssed and that the URWbe certified as collective

bargai ni ng representative



of the Enployer's agricultural enpl oyees. The Enployer tinely filed exceptions
tothe IHE s Decision and a brief in support of its exceptions. The UFWfiled
cross-exceptions and a brief in opposition to the Enpl oyer's exceptions.¥

The Board has considered the record, and the IHE s Decision in |ight
of the exceptions and briefs and has decided to affirmthe rulings, findings, -
and conclusions of the IHE as nodified herein, and to adopt his recommendation
to dismss the objections and to certify the UFW

The Enpl oyer excepts to the I|HE s findings that the Regi onal
Drector did not abuse her discretion in invoking the second presunption ?
pursuant to 8 Gal. Admn. Code Section 203-10 (e) (2) (1975) , reenacted as 3
Gal. Admn. Gode Section 20310 (e)(1)(B)(1976), and that the petition for
certification was tinely filed as the Enpl oyer was at 50 percent of peak.

The Enpl oyer was required by 8 Gal. Admn. Code Section
20310(d) (2) (1975), reenacted as 8 Gal. Admn. CGode Section 20310(a)(2)(1976),
to submt to the Regional Drector a conplete and accurate list of full nanes
and addresses of all the enployees on its payroll for the payroll period

i medi atel y

Y The LFWnoved that testinony in the Enpl oyer's exceptions that was not
provided wth citations to the transcript in accordance wth 8 Cal. Admn. Code
Section 20370(g) be disregarded by the Board. The notion is hereby deni ed.

- ? The regul ation provides in pertinent part, "If an Enpl oyer
fails to conply wth the requirenents of subsections (a) through (d) above, and
such failure frustrates the determnati on of particular facts, the Regional
Drector may invoke any or all of the follow ng Presunptlons:...(S) That the
petitionis tinely filed wth respect to the Ewpl oyer's peak of season."

4 ARB No. 71 2.



preceding the filing of the petition. The record reveal s that the Epl oyer
relied on | abor contractors' records which were whol |y i nadequate. As we
noted in Yoder Bros., Inc., 2 ALRB No. 4 (1976), "[T]he obligation to

provide a list of enpl oyees under regul ati on 20310(d)(2) is in no way
affected by the fact that a particul ar enpl oyer nay utilize a |abor
contractor. "

The | abor contractors' enployee lists, for the payrol |l period
i nmedi ately preceding the filing of the petition and the period which the
Enpl oyer contended was its peak, suffered fromvarious deficiencies. For
exanpl e, sone of the lists contain no addresses and a nunber of the lists
contai n crossed-out names. Mreover, Enployer's Exhibit 5, which the Enpl oyer
contends is the payroll for the period immediately preceding the filing of the
petition, is in fact the payroll for a different period. The nanner of its
preparati on was evident only through hearsay, and the |HE admtted it into
evidence only for a limted purpose, in order to show the Enpl oyer's efforts to
conply wth the regul ati ons. The record reveal s that Enpl oyer's Exhibit 5 was
never given to the Board Agents assigned to investigate the petition.

In addition to the i nadequat e enpl oyee lists, the Regional DO rector
obtai ned froma Board Agent |ists of pernanent enpl oyees, evidence contrary to
the Enpl oyer's contention as to peak, and production figures. The Drector was
not able to resol ve her doubts about whether the petition was tinely filed on
the basis of the infornation before her. W are not fully convinced that the

Enpl oyer' s payrol|l for the period i mediatel y
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preceding the filing of the petition reflected 50 percent of the peak
enpl oynent because there is insufficient evidence in the record to cal cul ate
peak precisely, but, for. the same reason, we cannot find that the Regi onal
O rector abused her discretion in naking her decision on the basis of the same
r ecor d.

In order for the Enpl oyer to prevail inits objection to the
Regional Drector's invocation of the peak presunption, it nust establish that
the Regional Drector's action constituted an abuse of discretion and resulted

in prejudice. Yoder, supra. As we have determned that there was no abuse of

discretion, it is unnecessary to address the second el enent, whether prejudice
resul t ed.

The second i ssue set for hearing was whet her the Enpl oyer was, in
fact, at peak. As we are unable to nake such a determnation on the record
before us, the objection is di smssed.

On the basis of the above findings and concl usi ons, and the record as a whol e,
and in accordance wth the recormendati ons of the IHE the Enpl oyer's
obj ections are hereby dismssed, the election is upheld, and certificationis
gr ant ed.

CERTI H CATI ON (F REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes have been cast
for the Lhited FarmVWrkers of Anerica, AFL-QQ and that pursuant to Labor
(ode Section 1156, the said labor organization is the exclusive representative
of all the agricultural enployees of Flice Estate Vineyards for the purpose of

col l ective bargai ning as defined i n Labor Gode

4 ARB No. 71 4,



Section 1155. 2(a), concerni ng enpl oyees' wages, worki ng hours and ot her terns
and condi tions of enpl oynent.
DATED Cctober 13, 1978

GERALD A BROM Chai r nan

RCBERT B. HUTCH NSO\ Menber

HERBERT A PERRY, Menber

4 ARB N 71 5.



CASE SUMVARY

FHlice Estate M neyards 4 ARB No. 71
75-RG 224-M

| HE Deci si on

After an election won by the UFW a hearing was held on two of the
Enpl oyer's objections: 1) whether the petition was filed when the Epl oyer was
at 50 percent of peak enpl oynent, and 2) whether the Regional D rector abused
her discretion in invoking the second presunption pursuant to 8 Gal. Admn.
Gode Section 20310 concerning the tineliness of the petition wth respect to
the Enpl oyer's peak of season. The Enpl oyer contended that peak occurred not
during the period when the petition was filed but instead had occurred earlier
inthe year. The IHE found on the basis of production figures and testinony
and consi dering the presunption favoring certification that the petition was
tinely filed. The |HE also found that the Regional Drector did not abuse her
discretion in invoking the presunption because the infornation supplied by the
Enpl oyer was difficult to interpret and of dubious reliability; e Enpl oyer
had been gi ven nunerous opﬁortunl ties to supply infornation, and the Regi onal
Drector was obligated to hold the election wthin 7 days.

Boar d Deci si on

~ The Board di smssed the Enpl oyer's objection as to invocation of the
presunption, on the grounds that the Regional Drector had not received
sufficient reliable data to determne peak of season, notw thstandi ng her
requests to the Enpl oyer for such infornation.

As the Board was unable to determine fromthe record whether the
Ewl oyer was actually at peak, the objection as to that natter was al so
di sm ssed.

(pbj ections dismssed. Hection upheld. GCertification granted.

* * *

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

4 ARB No. 71



STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:

F LI CE ESTATE M NEYARDS,

Enpl oyer, Case N\o. 75-RG 224-M
and
,LAJF\ILTCE]DQFAR\A VWRKERS OF AMER CA

Petitioner.

Frederic J. Domno, MIler, Perrin, Dom no,
@ acal one & Ackernman, for Enpl oyer.

Deborah Peyton, for Whited Farm VWrkers
of Anerica, AFL-AQ

DEAQ S ON

h ctober 27, 1975 the Lhited FarmWrkers of Anerica filed a
petition for certification of representative at Flice Estate Mineyards in
Alroy, Gilifornia. An election was hel d on Novenber 3, 1975 and the results
were: WAW3.9; No Lhion O; challenged ballots 14. The petition estinates there
were 75 eligible enpl oyees.

The Executive Secretary set two objections for hearing:
1. whether the acting regional director abused her discretion in invoking the
presunption of 8 Cal. Admn. Code 820310 (e) (1975) concerning peak, and 2.
whet her the petition was tinely filed because the nunber of enpl oyees was | ess

than fifty percent of peak.



A hearing was held on May 12, May 17, and May 18, 1975 in G lroy,
Galifornia. Evidence was taken on the two issues set for hearing. Al parties
were given full opportunity to participate in the hearing. Uon the entire
record, including ny observation of the deneanor of the wtnesses, and after
consideration of all avail abl e evidence as well as post hearing briefs
submtted by both parties, | nake the follow ng findings of fact, concl usions
and recommendat i ons.

JUR SO CTT QN

The enpl oyer does not contest that it is an agricultural enpl oyer
wthin the neaning of the Agricultural Labor Relations Act (Act) and based on
the record as a wole | find that Flice Estate Mneyards (FEV) is an
agricultural enpl oyer wthin the nmeani ng of Labor Gode §1140.4(c). | further
find that the Uhited FarmVWWrkers of Awverica, AFL-AQQ (URY is a | abor
organi zation wthin the neaning of Labor Code 81140. 4(f).

STATEMENT GF THE CASE

FHlice Estate Mineyards is principally in the business of grow ng
and harvesting cherries and grapes. FEV al so operates a packi ng shed for
cherries. This shed is |located on the boundary between FEV and property owned
by partners of FEVin a different entity. Wile the shed soneti nes packs
cherries for other growers, the uncontradicted evi dence shows that only FEV
cherries were packed in this shed in 1975.

The cherry harvest occurs in June. For 1975 it |asted fromJune 12
through June 24. The enpl oyer contends that June 15 through June 21
constituted the peak enpl oynent period for 1975. This period corresponds to
their Sunday through Saturday payrol|l period. The evidence supports the

conclusion that the bul k of cherries were
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pi cked during this week. (Ewployer's Exhibit 10). The grape harvest begins in
|ate Septenber or early ctober and |asts four to six weeks. The el ection took
pl ace during the crape harvest. The enpl oyer contends that the work force

enpl oyed for the brief but intense cherry harvest was greater than fifty
percent of the work force enpl oyed for the grape harvest.

The enpl oyer has a snal | pernmanent work force and al so hires directly
for the packing shed. However, the harvest crews, (nost of FEV s enpl oyees)
are hired through labor contractors. In the 1975 cherry harvest two | abor
contractors, Jose Sandoval and Sal vador Cazares, were used. In the 1975 grape
harvest only Cazares was used. The issues in this case stemfromthe
enpl oyer' s-dependence on | abor contractor's records. Neither the contractors
nor the enpl oyer have accurate enployee lists wth regard to the enpl oyees
hired by the contractors as required by the regul ations, for either the cherry
or grape harvest. n the basis of the lists that are available as well as
production figures, the enpl oyer argues that FEV has substantially conplied
wth the regulations requiring information fromthe enpl oyer. Additionally, FEV
nai ntai ns that enpl oynent during peak and the i medi ately precedi ng payrol |
period can be inferred or at |east the conclusion that the enpl oyer was not at
fifty percent of peak during the i rmedi ately precedi ng payrol|l period can be
inferred. Wat infornation the enpl oyer had, was nade avail abl e to the Board.
However, that information, in the formpresented, does not allow for a precise
peak cal cul ati on.

WAS THE PETI TION TI MELY H LED

The 50 percent of peak requirenent of the ALRA is designed to assure
that a representative nunber of enpl oyees are eligible to vote. The prej udice

suffered when the peak presunption is invoked
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is that an election is held and the nunber of enpl oyees eligible to vote is not
representative of the total work force. If in fact Filice Estate Vi neyards was
at least at 50 percent of peak, no prejudice woul d accrue to any party if the
regional . director abused her discretion in involing the peak presunption.
Therefore, a finding that the enpl oyer was in fact at 50 percent of peak when
the petition was filed estimates the significance of the abuse of discretion

| sSsue.

Wth regard to peak enpl oynent and enpl oynent during the rel evant
payrol | period, docunentary and testinoni al evidence was introduced. Belowis
a brief description of that evidence.

CRAPES
Sue Robeson

Ms. Robeson is the bookkeeper for FEV and was acting in this
capacity in 1975. She recorded the tonnage pi cked. The pay period for FEV
goes from Sunday through Saturday and the workers are paid on Vdnesday. The
petition was filed on Qctober 27, 1975. Therefore, the applicabl e payrol
period was ctober 19 through 25. S nce M. Cazares did not testify, no
evi dence was submtted as to whether he had the sane or a different payroll
period.Y The enpl oyer introduced production figures and suns paid for wages
for the ctober 21 through CGctober 27 period. The enpl oyer clains that a
conpari son of these figures wth the June 15 through June 21 figures

denonstrates that FEV was not at 50 percent of peak.

y He apparently was not available in spite of the enployer's effort to
have hi mtestify.



For the Qctober 19 through QGctober 25 period, FEV enpl oyed. 7
per manent enpl oyees. (See Enployer's Exhibit 8, p. 1, Enployer's Exhibit 12).
M5, Robeson testified that there were about 60 peopl e enpl oyed by Cazares
around this tine.

Mchael FHlice

Mchael Flice, a principle sharehol der and actively engaged in FEV,
testified that he hired Cazares for the grape season in 1975. He told Cazares
to start wth 30 to 40 workers. He estinated that Cazares had around 75 but
indicated that there were 20 or 30 others fromanother |abor contractor or
per manent enpl oyees. M. Robeson testified that she did not think another
| abor contractor was used at this tine.

Eddi e Her nandez

M. Hernandez, the UFWs wtness, testified that he
worked for FEV from1972 to 1976. During the 1975 grape harvest he worked as a
tractor driver. In the mdd e of the season he was transferred and no | onger
drove the tractor pulling the gondol as. Even though Hernandez was not directly
invol ved in the grape harvest after md-Qctober, as part of his organizational
efforts on behalf of the union he net wth grape workers 2 to 3 tinmes per week;
he spoke to approximately 70 to 75 workers; was not able to speak to
approximately 20 to 30. In sum Hernandez indicated that there were about 100
grape enpl oyees. Hernandez al so said that he supplied information to the
union. The petition indicates approxinately 75 enpl oyees. Hernandez expl ai ned
the difference between his estinmate of 100 and the 75 indicated in the
petition, by saying that he did not draw up the petition, that he counted on 75
to support the union, and that after QGctober 15 he did not know exactly how

nany were enpl oyed in grapes.



Rudy Nej a

M. Ngja testified for the enpl oyer as an expert wtness. Not only
was he able to testify know edgeably as to crape production in the Santa Qara
Valley but he testified that he examned FEV vines from4 to 15 tines per year
since 1968. He indicated that he was at FEV nore than once in 1975.

M. Ngja testified that there are many factors whi ch account for
yield and ease of picking. Quster size is a crucial factor and he noted that
1975 was a year of exceptionally large cluster size. 1In addition, other
factors related to vigor of vines training, topography. Running through the
varieties at FEV (Epl oyer's 14) and based on his personal know edge of FEV,
M. Ngja nade the fol |l ow ng comment s:

Ml vasi a Bianca; Gentle topography. Sone vines are young and wel | trained,

grown in relatively shall ow soil and hence are not as vigorous as they woul d be

if grown in deeper soil. An average picker could pick from1-1/4 to 1-1/2 tons
a day.
Miscata Ganel li; Large cluster, less vigor, ideal training, an average pi cker

could pick 1-1/2 to 2 tons per day.

Senmllion: Less vigor, bigger cluster. Sone' fields have younger vines which
are easier to pick but yield | ess tonnage. The younger vines are planted on a
hill. Neja provided a range of less than 1 ton to 1-1/2 tons.

Qenache; Neja indicated that he didn't know the topography but knew grenache
was not extensively planted. He noted the grape is tenperature sensitive and
there is wde cluster variation. He estinated an average pi cker about 1 ton

per day plus or mnus 3/10th of a ton.
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Louis Flice

Louis Filice acted as a supervisor for FEVin 1975. He indicated
that Cazares used 50 to 60 workers during the latter part of QCctober.
A Li nden

M. Linden worked for FEV in 1973, 1974 and 1976 as a forenan. He
testified that he was responsi bl e for seeing that the grapes were harvested.
As part of his duties he kept a record of tonnage comng off different bl ocks
(rows of vines) since there were old and new vi neyards and different styles of
pruning. M. Linden also indicated that he woul d check the cards of sone
enpl oyees to get a sense of how nany buckets they picked that day. Each bucket
was approxi matel y 25-26 pounds and enpl oyees averaged 75-80 buckets per day.

In spite of the fact that sone vineyards were ol d, sone new and
sone first comng into production, Linden testified that year to year
production averaged out. This | take it neans that FEV output was wthin a
general range fromyear to year and thus Linden's testinony as to 1974 is
probative as to 1975.
John Flice

John Filice testified that he asked Cazares to conpile a list of
enpl oyees currently picking grapes. (Ewloyer's 5). This list was admtted
for the limted purpose of show ng what infornation Paul a Pal ey had before she
i nvoked the 50 percent of peak presunption. The list indicates that it is for
the period Cctober 27 to Novenber 1, 1975 and contai ns 47 names. The petition
was filed on Cctober 27, 1975 and therefore, this list is not especially
rel evant as to the nunber of enployees in the i mediately precedi ng payrol |

period. Enployer's 8, another list prepared by Cazares, (40 nanes) does not
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indi cate what tine periods are invol ved and contai ns no addresses. Filice
testified, however, that these lists were partially available to MDernott and
fully available to Gelia Trujillo, another Board agent.

John Filice testified that he asked Cazares to nake these lists but
beyond this there was no testinony with regard to how these |ists were
conpi led. Therefore the utility of such lists in determni ng how nany
enpl oyees actual |y worked i s questionabl e.

Tina Navarette

Ms. Navarette testified that she was enpl oyed by A fonso Sal azar, a
| abor contractor, and worked as a checker in both grapes and cherries in 1974.
She testified that the average grape picker could pick nore than 75 buckets per
day.

G ape production during Gctober 21-27 was 303.25 tons (Enpl oyer's 13)
or 606,500 pounds. During that period Cazares was paid a total of $8, 700
(enployer's 13 and 18). Pernanent enpl oyees were paid a total of $1,040. 95
during this period. (Ewloyer's 12). The enpl oyer asserts that the resul ting
total of $9,740.95 is less than 15%of the payroll paid to the cherry pickers
during the peak June period. This fact is of little consequence since no
evi dence was introduced as to the pay rates of grape pickers.

Applying M. Linden's figures of 75 buckets per day and dividing it
I nto 606, 500 pounds of grapes, 24,260 buckets were picked during the week of
Cctober 21-27. M. Robeson indicated that grapes were picked only 4 days of
this week. Wsing a four day work week, 6,065 buckets per day were pi cked and
this figure divided by the average nunber of buckets per day indicates that
approxi mat el y 80 workers were requi red each day of the four day period.

The enpl oyer gets a | ower figure by enploying the fol | ow ng
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net hod.

Rudy Neja testified that based upon the variety shown on Enpl oyer's
Exhibit 14, the foll ow ng average production per day per worker could be
expect ed:

Mal vasia Bianca - ne and a half (1-1/2) tons;

Miscato Ganelli - he and a half (1-1/2) - two (2) tons;

Semllion - he and a half ..(1-1/2) tons;

G enache - e (1) ton.

Neja actually testified that an average pi cker picked wthin a range.

Mal vasia Bianca - 1-1/4 - 1-1/2 tons

Miscato Ganel li - 1-1/2 - 2 tons

Semllion - less than 1 - 1-1/2 tons

Genache - .7 - 1.3 tons
Any concl usi ons, therefore, as to how nany enpl oyees were needed nust al so
refl ect a range.

As shown by the figures in Enployer's Exhibit 14, the followng is a
percentage of total grape production of each variety during the rel evant week:

Mal vasi a B anca - 5.65%

Miscato CGanel Ii - 54.94%

Semllion - 16.5%

G enache - 21. 6%

The ratio of percentage of the varieties picked as to the entire
tonnage and the nunber of tons per worker per eight (8) hour day indicates
that the average picker would pick approxinmately 1.45 tons per day of the
total tonnage picked or 2,900 pounds per day. Applying 2,900 pounds per day
to the total anount of tonnage picked indicates that on ctober 21, 103,710
pounds were pi cked requiring
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thirty-five (35 workers, on Qctober 23, 211,800 pounds were picked requiring
seventy-three (73) workers, on Qctober 24, 173,295 pounds were pi cked requiring
sixty (60) workers, and on QGctober 27, 57,700 pounds were picked requiring
approxi mately twenty (20) workers for a grand total of 188 workers enpl oyed
during the four (4) day period or an average of 47 workers per day. To the
af orenenti oned figure woul d be added the seven (7) pernmanent enpl oyees who were
pai d on the basis of a seven (7) day payroll.

ne difficulty in assessing M. Ngja' s testinony is that there was no
testinony regarding the factors that mght go into a decision about how nany
wor kers an enpl oyer woul d want to enpl oy. Another difficulty is the assunption
nade by the enpl oyer of an eight hour work day. The testinony in fact suggests
that little regard was given to the length of the work day since Cazares was
told to pick a certain block and to hire the peopl e necessary to pick that
block. Nb testinony indicated that Cazares was told he had to make his
enpl oynent cal cul ations on the basis of an 8 hour day. Fnally, M. Ngja
testified as to a range of average production. For exanple, Semllion would be
| ess than one ton to 1-1/2 tons. The enployer inits brief uses 1-1/2 tons. |
do not accept the enpl oyer's conclusion that the average enpl oyee conpl erent
for the applicabl e payroll period was 54. | give nore credence to the direct
testinony than the concl usi ons the enpl oyer draws fromthe expert testinony
based on the assunption the enpl oyer nakes.
Goncl usi ons

| find there were 7 pernanent enpl oyees of FEV in the applicabl e
payrol | period during the 1975 grape harvest. Testinony in general indicates
75- 100 pi ckers enpl oyed by Cazares. Nb records substantiate that other
contractors worked in grapes. | concl ude
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that Cazares was the only contractor in grapes.
CGHERR ES
Sue Robeson

As bookkeeper in 1975, Ms. Robeson conpil ed the daily production
record, weighed the i ncomng product, prepared the recei pt tags and nade out
checks to the labor contractors based on the total weight as indicated by the
wei ght recei pts. Through personal observation she noted that Cazares started
w th 30-50 workers.

She testified that in 1975 only FEV cherries were processed and
sorted in the packi ng shed. The packi ng shed enpl oyed an average of 49
enpl oyees per day (Ewloyer's Exhibit 11, colum 1) for the period June 15-21.
The shed workers were paid a total of $6,228.02 during this period.

The average nunber of pernanent enpl oyees was 10. 4
(Empl oyer's Exhibit 11, colum 3) during the June 15 - June 21 period. They
were paid $2, 096. 62.

Duri ng the harvesting period 950, 643 pounds of cherries were picked
and packed; 646, 340 pounds were pi cked during the June 15 - June 21 peri od.
The total anount of noney due to Cazares and Sandoval was $88, 897. 16
(Epl oyer's Exhibit 6). The amount paid for cherries picked during the June 15
June 21 period was $56, 653.52. Enployer's Exhibits 4 and 16 show t he checks
nade out by Ms. Robeson to Sandoval for work perforned during the harvest
peri od.

Mchael FHlice

M. Flice testified that he reconmended that Cazares be hired.
After Cazares was taken around in order to estinate crew needs it was
decided that he would start wth 40 pickers and be authorized to go to 60-70
as the season wore on, Mchael Filice testified that nore pickers were
needed at the end of the season. Cazares' crew was placed in different
orchards than Sandoval ' s.
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M. FHlice indicated that using an average of 20 buckets per picker per day,
Cazares used about 60-70 pickers but he didn't actual |y count.

Louis Flice

Louis Filice was a supervisor in 1975 for FEV. He testified that
he did not tell Cazares to hire a specific nunmber but would tell hi mhow
much to pick. He estinmated Cazares used 75-80 workers.

Ref ugi o Sandoval

M. Refugio Sandoval is the son of the | abor contractor enpl oyed by
FEV in 1975 to provide workers in the cherry harvest. However, he, not his
father, was in charge. M. Sandoval testified that there were approxi nately
200 or nore workers enpl oyed by himin the cherry harvest.

M. Sandoval laid the foundation for the introduction of Enployer's
Exhibit 3. As alabor contractor M. Sandoval, by law is required to submt a
list of enployees enpl oyed by himand their earnings to the Departnent of
Benefit Paynents four tines a year. John Flice asked M. Sandoval to provide
hima list of FEV cherry harvest workers so that he coul d conply wth 820310 of
the regul ations. Wsing the DBF quarterly list, check stubs, and daily tine
cards for the June 15 - June 21 period a new list was developed. In form this
new | i st consists of the DBF |ist wth nanes of those who did not work in the
cherry harvest crossed off.

The cherry harvest enpl oyee |ist (Enployer's Exhibit 3) contains 176
nanes; 149 names on checks correspond to nanes on Enpl oyer's Exhibit 3. M
Sandoval testified that he was present when the list for John Flice
(Ewpl oyer's Exhibit 3) was conpil ed.

M. Sandoval testified that it was possible for himto
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conpi le the list because the cherry harvest in Glroy was the only Sandoval
operation involving cherries and the only Sandoval operation in Santa dara
Gounty. For the nost part, Sandoval supplied labor to farns in Tulare Gounty.
Therefore, by noting whi ch checks were cashed in @lroy, one coul d assune that
the person to whomthe check was made out worked in the cherry harvest. In
addition, he testified that he kept a separate check bi nder for cherri es.
(Board's 2). Sandoval indicates that the list (Ewployer's 3) may include sone
peopl e who pi cked oranges on another farm He also indicated that sone workers
w th crossed out nanes actual |y worked in the FEV cherry harvest.

The docunents whi ch were the basis of enployer's 3 were subpoened by
the IHE during the harvest. nly the check and check stubs were produced. M.
Sandoval testified that he searched for the tine cards but was unable to find
them Hs testinony indicated that the tine cards were crucial in conpiling
the list.

Sandoval also testified that the average pi cker picked 25-33 buckets
per day, that each bucket wei ghed approxi nately 22 pounds and that he paid his
workers either $1.35 per bucket or $1.50 per bucket depending on the difficulty
of pi cking.

Sandoval testified that although there is a weekly payrol |l period,
peopl e were in fact paid at other tines during the week. Sone peopl e were paid
weekl y, sonetines noney was hel d back to be paid at the end of the season.
There is no way to conclude fromthe checks or check stubs when peopl e worked.
The 228 checks submtted are dated fromJune 14 to June 25. The date of the
check bears little relation to the actual day worked.

H even check stub's indicate they were for |oans, others have no
i ndi cation (deductions, etc.) that they were actual |y pay-checks. The 205
checks represent 174 nanes. Thirty-one peopl e recei ved nore
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than one check. Many checks (92) were not cashed in Glroy.

Wsi ng 30 buckets per day, the nedian testified to by Sandoval , and
usi ng $1. 50 per bucket and conparing these amounts to the checks witten, it is
clear that nunerous enpl oyees worked for less than the full week of June 15
through June 21. Thus, a reasonabl e inference can be drawn fromthe evi dence
submtted by the enpl oyer that there was considerabl e turnover. Sandoval
testified there was turnover at the beginning of the harvest but that it tended
to decrease as the harvest progressed. A fonso Sal azar, who was the | abor
contractor in 1974, indicated there was substantial turnover in 1974. Thus the
176 narmes that Sandoval cane up with may nore truly represent the actual nunber
of enpl oyees rather than the "peak"” average in Sai khon.

Anal yzi ng production figures al so suggests that the 176 nanes
submtted by FEV nay in fact be the total nunber of enpl oyees who worked over
the peak week, and not the average nunber of enpl oyee days. The nedi an of the
range of pounds per bucket testified to by Sandoval is 22. Salazar testified
to 25 I bs./bucket. Dviding these into the daily total of pounds shows how
nmany buckets were picked. O viding the nunber of buckets an average pi cker

coul d pick (30) reveal s how nany pi ckers worked that day.

25 pounds/ bucket 22 pounds/ bucket
June 15 121.21 137.74
June 16 99. 11 112. 62
June 17 100. 04 113. 68
June 18 146. 90 166. 93
June 19 129. 08 146. 63
June 20 128. 02 145. 48
June 21 137. 04 156. 15
Aver age 123. 11 139. 89

The sane nethod using Sal azar's testinony that the average pi cker

coul d pick 40 buckets per day and a bucket hol ds 25 pounds, Yyields
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an average of 92 workers. # Tina Navarette testified that the average
pi ckers coul d pick 75 buckets a day. This would yield a correspondi ngly
snal l er figure.

Anot her approach is to multiply 22 pounds-by the average 30 buckets
per day whi ch shows that an average pi cker picked 660 pounds per day. If this
figure is divided into the total nunber of pounds that each |abor contractor's
enpl oyees pi cked, M. Sandoval enpl oyed 92 workers and M. Cazares enpl oyed 37
workers for a total of 129.

Sandoval testified that he enpl oyed "over 200" in the
cherry harvest. The list (Enployer's 3) shows 176 nanes. | find this
testinony | ess believable than the figures arrived at using production figures.
This is because Sandoval 's testinony as to howthe |ist was conpiled, the
nunerous problens wth the checks and check stubs, the mssing tine cards, and
the fact that there is no indication on Enpl oyer's 3 of turnover nake the |i st
less than reliable in ny estination.

Cal cul ati ons based on the production figures, by their nature,
resol ve, to sone extent, the turnover problem Sandoval, hinself, testified to
sone turnover. Salazar indicated that in his experience there was quite a bit
of turnover.

In addition, the average daily enpl oynent of shed workers was 49. 14.

The average dai ly enpl oynent of ranch workers, defined

Z | credit the testinony of Sandoval and Sal azar with regard to the nunber
of buckets an average pi cker coul d pi ck because the testinony showed they
were in a better position to nake such estinates and they are nore
consistent wth each other than wth Navarette.
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as non-pi ckers engaged in other types of farmwork and general |y nore
per manent was 10.42. Dependi ng on which set of production estinates are
used, the total work force was between 152 and 200.

As for grapes, testinony as well as production figures indicates
a range of 75-100 workers for each of the four days grapes were picked.
Goncl usi on

Based on the evidence avail able, | conclude that during the week the
enpl oyer alleges is peak, FEV enpl oyed approxi mately 152 to 200 people. During
the period of the el ection, FEV enpl oyed 75 to 100 peopl e.

The | anguage of 81156.3 of the ALRAis viewed by the Board as
creating a presunption in favor of certifying an election. "The Board is
obligated to certify elections unless there are sufficient grounds to refuse to
do so." Carl Joseph Maggio, Inc., 2 ALRB No. 9 (1976). The enpl oyer is only

abl e to produce records fromwhi ch enpl oynent figures can be inferred. The
I nformation supplied and avail abl e does not allow for a sinpl e nathenati cal
determnation based on preci se enpl oynent figures. n the basis of the
information supplied, | find substantial evidence to infer that the petition
was tinely filed. In viewof the presunption favoring certification and in
view of the evidence | find the petition was tinely fil ed.

O D THE REd ONAL D RECTCR ABUSE HER D SCRETI ON
N I N\MAM NG THE PEAK PRESUMPTI ON

Paul a Paley, the acting regional director of the Salinas

regi on, invoked the presunption concerni ng peak on Novenber 1, 1975.

She communi cated her decision to FEV by telegram ¢ The reasons

¥ | take admnistrative notice of the confirmation copy of this tel egram
which isinthe official naster file.
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for invoking the presunption was that FEV had failed to supply a conpl ete
and accurate list of the full names and addresses of all enpl oyees in the
bargai ning unit sought by the petitioner for the payrol|l period i medi ately
preceding the filing of the petition. In addition, FEV failed to furnish
conpl ete evidence with respect to recent or peak enpl oyee conpl enent.

To determne whether the regional director abused her discretion it
IS necessary to examne what infornation was avail abl e when she nade her
deci si on.

Pat MDernott

Board agent Pat MDernott was assigned to investigate the petition
filed at FEV. W to this point he had investigated 40 to 45 petitions.
However, he had never investigated a petition where peak was an i ssue.

MDernott phoned FEV on ctober 27 or 28 and inforned Mke F lice
that a petition had been filed. He indicated the nature of the enpl oyer's
obligation and that he woul d cone out to FEV to ook at records. Later that
day John Filice called back. MDernott again indicated the infornation he
needed. He directed John Filice's attention to the attachnent on the petition
whi ch speaks of enployee lists. John Filice told MDernott howto get FEV, and
a neeting was arranged.

Wen MDernott arrived he was ushered into a room John Filice and
several other people were present. Immediately MDernott got into a di scussion
of peak. He sawa quarterly listing of the Departnent of Benefit Paynents,
whi ch had a nunber of nanmes on it, and purported to be froma | abor contractor.
This list contained nore than tw ce the nunber of nanes than the current nunber

of enpl oyees. A copy of this list and possibly another was put in
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MDernmott's file. These lists either were the sane as or were simlar to
Enpl oyer's Exhibit $1 and 2. A that tine MDernott did not exam ne
docunents relating to the relevant payrol| period. He did, however, nake a
rough count of names. He asked for a statenent fromthe enpl oyer that FEV
was not at fifty percent of peak. MDernott testified that he nust have
di scussed how nany peopl e were presently enpl oyed, and thought that he was
told about 45. MDernott did not recall seeing any production records. A
this point MDernott felt he had sufficient infornation. He told John
Filice that he woul d be abl e to nmake his recommendati on to the regi onal
director.

MDernott discussed the results of his investigation wth Pete
Beltran, his inmedi ate superior. A that tine Beltran did not indicate there
was a need for further investigation. Subsequent to this conversation,
MDernott spoke to John Filice and indicated he woul d recormend di smssal of
the petition. MpDernott left Salinas that day, after preparing his
recommendation and a formletter of dismssal for Paula Paley's signature. n
Saturday, MDernott |earned that another investigation had taken place and an
el ection was schedul ed for Novenber 3. He tal ked on the phone wth Paul a Pal ey
and | earned that she was concerned because there was no list of enpl oyees in
the i medi atel y preceding payroll period. Paley wanted to know if MDernott
asked for such lists. MDernott testified that he did not ask for a specific
list, and FEV did not offer such a list.
John Filice

Filice's testinony generally corroborates MDernott's in

those areas of overlap. Flice stressed that he made all the
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infornmation available to MDernott. This is consistent with MDernott's
testinony that John Filice did not deny himany naterial he had. Flice told
MDernott that he thought peak was June 15-21. He showed McDernott the |ist
prepared by the | abor contractors, (Ewloyer's 1 and 2). They did not talk
about the present nunber of enpl oyees. MDernott was tol d he coul d copy
what ever information he wanted. Q1 Qctober 29 at about 3 p.m, MpDernott
called and said he thought the petition woul d be dismssed. A about 5 p.m
that day Pete Beltran called and said nore infornati on was needed.

A neeting was arranged for the next day but never occurred. |nstead
John Filice learned that an el ection was schedul ed for the next day. Flice
was outraged and called Paula Paley. She told himthat FEV had failed to file
alist of enployees with the Board. HF lice argues that he "nade avail abl e" all
the information and thus net his obligation to furnish information. Paley said
that she woul d send a nore experi enced Board agent.

h Gctober 29, Board agents John Thonpson and Celia Trujillo canme
to FEV. Trujillo wanted the cherry records and didn't request ot her
information. She took |ists fromthe peak period of shed workers and
per manent enpl oyees, drew up a |ist of enpl oyees based on wei ght tags, took
the enpl oyer's sunmary of cherry tonnage (Enpl oyer's 6), and took the
enpl oyer' s summary whi ch included tag nunbers and net pounds. This
information is also contained inthe letter prepared by John Flice and
dated Cctober 21. The Board agents left at approxinately 5 p.m, staying
about 1-1/2 hours.

The next day Flice spoke to Beltran who sai d he needed to see
Sandoval ‘s list wth a statenent under penalty of perjury
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as to the nunber of enpl oyees working at peak. Beltran al so wanted Cazares'
list by 3 ppm the next day. HFHlice said it was inpossible to get Cazares’
list, but indicated it woul d be possible to get Sandoval's list by the next
day. The next norning, John Filice flewto Wodl ake, and net wth the
Sandoval s. They figured out as best they coul d who worked during the peak
period and returned with a list, (Ewployer's 3). Check stubs, checks, and tine
cards were used to conpile the list. This infornation was given to Beltran at
the Salinas airport. John Flice received a tel egraminvoking the presunption
on Monday norning. It was sent the previous Saturday about 6-7 p.m
Paul a Pal ey

Paul a Pal ey had been enpl oyed by the ALRB since it began operation
in August 1975. From Septenber to Novenber 1975 she was acting regional
director in Salinas. Paley testified that the presunpti ons were invoked on
Saturday, Novenber 1, 1975, in mdd e or late afternoon. She had been i nforned
by the Board agents that they did not have a conpl ete |ist of nanes and
addresses of enpl oyees in the preceding payroll period or during peak. She
instructed the agents to ask for this infornati on several tines. She
renenber ed t hree occasi ons when she spoke to Beltran about it. Gelia Trujillo
reported that she was unabl e to get such a list.

Pal ey testified that she had information that contradicted the
enpl oyer' s position. Juanita Sanchez, another Board agent, indicated to her
that one contractor furnished 30 to 40 enpl oyees. In an Gctober 31 conversati on
by phone, Sanchez indicated that the other contractor enpl oyed only 20 peopl e
inthe nonth of June. In addition Paley had before her, the UWFWs letter, (UFW
4) , which questions, by use of ECD statistics, the enpl oynent figures of
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t he enpl oyer.

Pal ey sawthe quarterly report of Sandoval. It has no
addresses. She knew of the other quarterly reports supplied by the
enpl oyer. On the basis of all this infornation she could not tell if
enpl oynent was currently at |less than 50 percent of peak.

h Gt ober 29, she spoke to John Flice and told himthe
lists were inconpl ete. Paley felt she nade it clear that she needed
docunent s whi ch showed the daily enpl oynent.

Pal ey was subject to probing cross examnation. Wat cane out was
that Pal ey had before her the quarterly list, production figures, and
i nfornati on which contradi cted the enpl oyer's assertions. She indicated that
she bel i eved she took Beltran's report on his nmeeting wth F lice on Saturday
into consideration. She articulated her belief that the enpl oyer has a positive
obligation to furnish information, not nerely nake it available. As a result
of her investigation she was unabl e to resol ve doubts about whether the
petition was or was not tinely filed. Wen she nmade her decision to i nvoke the
presunptions she did not think she could get nore infornation whi ch woul d
resol ve the dispute. Uhder a 7 day deadline she invoked the presunptions. She
felt the informati on submtted by the enpl oyer was i nconpl ete.

LEGAL ANALYS S
In Yoder Brothers, Inc., 2 AARB No. 4 (1976) the Board

di scussed the nature and function of the presunptions invoked in that
case.

"I nvocation of a particul ar Bresurrpti on is appropriate only where
the enployer's failure to submt timely and conpl ete infornation
has frustrated the determnation of facts which relate to the
presunption which is being i nvoked. For exanpl e, where no |i st
Istinely filed, it nmay be appropriate to i medi ately i nvoke the
fi rst two presunptions in order to provide due notice of the

el ection
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er than

as required by Labor Code Section 1156.2 (a), rath
wll be held

del aying the determnation that an el ection wl |l
until the end of the seven-day |limt.

"In cases where it appears to the regional director, in the
exercise of his or her discretion, that the list is inconplete,
inflated, or inaccurate to such an extent that it cannot
relied upon as a basis for determning seasonal peak, show ng of
interest, or eligibil itx, any or all of the relevant presunptions
nay be invoked. |n such cases an enpl oyer objection to the
action of the regional director nust prove that the invocation
presunptions constituted an abuse of discretion and resulted in
prej udi ce. "
"Abuse of D scretion' is defined in B ack's Law

Dctionary (4th ed. rev.) as foll ows;

Abuse of discretion' is synonynmous wWwth a failure to exercise a
sound, reasonable, and a |l egal discretion. (citations.) . And it
does not inply i nt entional wong or bad faith, or msconduct nor any
reflection on the judge but neans the clearly erroneous concl usi on
and j udgenent—ene that is clearly against |ogic and effect of such
fZac';s as are present in the support of the application...”" (ld. at

5.

Section 1157.3 of the Act specifically states that "enpl oyers shall
nai ntain accurate and current payroll lists contai ning the names and addr esses
of all their enpl oyees, and shall nake such lists available to the Board upon
reqguest."” Uhder Section 1140.4(c) of the Act, farmlabor contractors are not
consi dered enpl oyers. Therefore, the duty to maintain accurate lists fall
squarely on FHlice Estate M neyards.

Paul a Paley testified as to the informati on she had prior to
naki ng her deci sion whet her to i nvoke the peak presunption. She concl uded
that the lists provided by FEV could not be relied upon. There is
justification for this conclusion. The issue is not whet her FEV cooper at ed
wth the regional office and was forthcomng wth all the infornation it

had. The record supports finding that
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FEV did indeed supply a great deal of information and was cooperati ve.

However, as discussed, that infornation was difficult to deci pher and of
guestionable reliability. On the basis of the infornati on avail abl e to Paul a
Pal ey, and Ms. Pal ey's exhaustive investigation which gave the enpl oyer

nuner ous opportunities to supply information, and considering the clear nandate
of the Act to hold elections wthin 7 days , she did not abuse her discretion

i n invoking the peak presunption.

The information was sufficiently unclear that reasonabl e peopl e coul d
differ as to the propriety of invoking the presunption. "The fact that
reasonable mnds may differ wll fortify the conclusion that there was no abuse
of discretion. " Lake v. Avil Service Coomssion, 47 CA 3d. 224, 228, 120
Cal. Rotr. 452, 455 (1975).

Reconmendat i on

Yoder indicates that the party objecting to the invocation of

presunptions nust show an abuse of discretion and resulting prejudice. Even if
Paul a Pal ey abused her discretion, which | do not find, there is no prejudice
because the petition was tinely filed. Therefore, | recommend that the Uhited
FarmVWrkers of Arerica, AFL-AQQ be certified as the coll ective bargai ni ng
representative of the workers of Flice Estate M neyards.
DATED Novenber 4, 1977

Respectful |y submtted,

\\:;,;L; in l: -

I nvest | gative Hearing Exam ner
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