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DEC S| ON AND CERTI FI CATI ON OF REPRESENTATI VE

Fol lowing a petition for certification filed by United Farm
VWrkers of America, AFL-CIO (UFW on May 3, 1977, an election by
secret ballot was conducted on May 9, 1977, among the agricul tural
enpl oyees enpl oyed by the Enployer. The tally of ballots showed the

follow ng results:

N tion . . . . L L L L b
Chal lenged BRI lOts . . . . . . . . . 13
wid . ... 002
Total . . . . . . . . . . . .. .19

The Enployer tinely filed objections, five of which were set
for hearing. On February 2, 1978, Investigative Hearing Exam ner
(IHE) Jim Denvir issued his initial Decision, in which he recommended
that the objections be dismssed and that the el ection be upheld.
Thereafter, the Enployer tinely filed an exception to the IHE' s
Deci sion with a supporting brief.

The Board has considered the objections, the record, and



the IHE s Decisionin light of the exception and brief and has decided to
affirmthe rulings, findings, and conclusions of the IHE and to adopt his
recommendation to dismss the objections and to uphol d the el ection.

The only exception before this Board concerns the nethod used
by the | HE in determni ng whet her the Enpl oyer was at 50 percent of peak
during the pre-petition period. The Enpl oyer contends that the | HE shoul d
have applied the Sai khon nethod ¥ in deternining peak. This nethod
conpar es the average nunber of enpl oyees wor ki ng each day during the two

rel evant payrol | periods. Wse of the Sai khon nethod is unwarranted in the

I nstant case as a conventional count of the nunber of enpl oyees in each of
the payrol | periods establishes that the Enpl oyer was at 53. 3 percent ?
of peak during the pre-petition period. Accordingly, the Enployer's

obj ections are hereby dismssed, the election is upheld, and certification
IS granted.

CERTI FI CATI ON OF REPRESENTATI VE

It is hereby certified that a mgority of the valid votes has
been cast for the Lhited FarmVWrkers of Anerica, AFL-AQ and that
pursuant to Labor Gode Section 1156, the said | abor organization is the
excl usive representative of all the agricultural enpl oyees of Donl ey
Farns, Inc. for the purposes of collective bargai ning as defined i n Labor
(ode Section 1155.2( a) , concerning

“Mario Sarkhon, Inc., 2 ARBNo. 2 (1976).

Zpuring the pre-petition period there was a total of 121
enpl oyees; during the peak period there was a total of 227
enpl oyees.
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enpl oyees' wages, working hours and other terns and conditions of
enpl oynent .
Dated: Septenber 22, 1978

ERALD A BROM Chai r man

RONALD L. RJ Z, Menber

RCBERT B. HUTGH NSON  Mentoer

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber

4 ALRB No. 66 3.



CASE SUWARY

Donl ey Farns, |nc. 4 ARB No. 66
Case No. 77-RG17-E

| HE DECI SI ON

After an el ection won by the UFW a hearing was held on
the foll owi ng objections:

1. That the Board Agent abused his discretion by failing
to dismss the Petition for Certification because the
adm nistrative investigation coupled with the Enployer's
evi dence indicated that there was no reasonabl e cause to
believe that a bona fide question concerning representation
existed. Evidence with regard to this allegation was limted
to whether the requirement of Labor Code Section 1156.3(a) (1)
had been net.

2. That the Board Agent failed to properly investigate
the Enployer's allegation that he was not at |east 50 percent
of peak agricul tural enploynent.

3. That the Board Agent inproperly ordered an election
when the Enpl oyer was not at |east 50 percent of peak
agricul tural enployment.

4. The Board abused its discretion by sunmarily _
appoi nting Jose Guzman as a union observer "after the election
had been I'n progress for two and one-hal f hours.

5. The Board abused its discretion by refusing to allow
t he Enpl oyer's observer to chall enge approxi mately 12
Erospectlve voters objected to on the ground that the
mpl oyer' s observer did not recognize themand that they
presented no identification

Wth respect to objections 1 and 2, the | HE reconmended
t hat they be dismssed. The |HE found the Board Agent's
request for further substantiation regarding the Enmpl oyer's
contention that he was not at 50 percent of peak to be
appropriate given the conclusory I nfornmation concerning the
previous year's |abor requirenents and the uncertainty as to
whet her Donl ey woul d harvest its own citrus. The |HE concl uded
that having failed to receive the requested information, the
Board Agent acted properly in proceeding with the election.

| n determ ning which nethod was appropriate in conputing

peak (objection 3) , the IHE rejected both the UFWs contention
that the enpl oyee count method should be

4 ALRB No. 66



aﬁplied and the Enpl oyer's argunent that the Sai khon nmethod was
the only one to be used. The IHE then proceeded to find that peak
requi rement had been net using a method sgﬁgesied by the IHE in
H gh and Mghty, 4 ALRB No. 5 (51978), erein the actual nunber
of eligible voters was conpared to the average nunber of enployee
days for the alleged peak.

~_The | HE recommended that_ob{ection 4 be dismssed. The IHE s
finding was based on a credibility resolution between the
testlnnn¥ of a Board Field A%ent and that of a conpany enpl oyee.
The | HE Tound the Board Agent's testinony to be nore consi stent
with normal election procedure.

Wth regard to the Enployer's fifth objection, the IHE
recommended that it be dismsSed. The |HE concluded that the
Enpl oyer had failed to present evidence that the Board Agent
I mproperly refused to allow the conpany to challenge voters who
had no identification

BOARD DECI SI ON

The Board affirmed the IHE's rulings, findings and
concl usi ons and adopted his reconmendation to dismss the
obj ections and to uphold the el ection.

The Board found that the appropriate method for
determning peak in the present case was the stralght enpl oyee
count nethod and that the use of the Sai khon net hod was
unwar r ant ed.

This Case Summary is furnished for information only and is not an officia
statement of the case, or of the ALRB.

4 ALRB No. 66 2.



STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

In the Matter of:
DONLEY FARMS, | NC

Enpl oyer, Gase \o. 77-RG 17-E
and

UN TED FARM WORKERS CF
AMER CA, AFL-A Q

Petitioner.

Scott A WIson, Esq. of
| nperial Valley \egetabl e
G owers Association for the

Enpl oyer.

TomDal zel |, Esq. for the
Lhited FarmVWrkers of
Anerica, AHL-AQ

STATEMENT OF THE CASE

JIMDENVIR, Investigative Hearing Exam ner: This case
was heard by me on December 5 and 6, 1977, in El Centre, California.
A Petition for Certification was filed on May 3, 1977 ¥ by
the United Farm Wrkers of America, AFL-CI O (hereafter "UFW'). An

el ection was held on May 9 in Wnterhaven, California with the follow ng

results:
United Farm Wrkers 79
No Uni on 35
Chal | enged 13
Voi d 1o
Total Eligible 139

YV Al dates refer to 1977 unl ess ot herw se specifi ed.




The enployer filed a timely petition pursuant to Labor Code 81156. 3( ¢)
seeking to set aside the election on 17 separate grounds. Fourteen of the
obj ections were dism ssed by order of the Executive Secretary, dated July
11, 1977 and three noticed for hearing. The enployer filed a Request for
Revi ew, pursuant to Labor Code 81142( b) , which was granted, and two nore
obj ections were noticed for hearing by order of the Board, dated August
30, 1977.

Evi dence taken at the hearing was limted to the five objec-
tions set for hearing:

1. That the Board agent abused his discretion by failing to
dismss the Petition for Certification because the adm nistrative inves-
tigation coupled with the enployer's evidence indicated that there was no
reasonabl e cause to believe that a bona fide question concerning
representation existed. Evidence in regard to this allegation shall be
limted to whether the requirenent of Labor Code §1156.3(a) (1) was net
in this instance.

2. That the Board agent failed to properly investigate the
enpl oyer's all egations that he was not at |east at 50% of peak agri-
cul tural enpl oynment.

3. That the Board agent inproperly ordered an el ection when
the enpl oyer was not at |east at 50% of peak agricul tural enploynent.

4. The Board abused its discretion by sunmarily appointing
Jose Guzman as a union observer after the election had been in progress
for two and one-half hours.

5. The Board abused its discretion by refusing to allowthe
enpl oyer's observer to challenge approximtely twelve prospective voters
objected to on the ground that the enployer's observer did not recognize

them and that they presented no identification.
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The enpl oyer and the UFWwere represented at the hearing
and given full opportunity to participate in the proceedings. Both
submtted post-hearing briefs.

Lpon the entire record, including ny observations of the
deneanor of the wtnesses, and after consideration of the argunents nade
by the parties, | nake the follow ng findings of fact, conclusions and
r econmendat i ons.

l.

THE BOARD AGENT' S
DETERM NATI ON OF PEAK

A Facts

Donley Farns, Inc. is a proprietorship, owed by Don and
Sandra Donley wth principal offices in Wnterhaven, Galifornia. In
1977, they grewcotton, citrus, cauliflower, broccoli, dates, alfalfa
and bernuda grass on acreage in Galifornia and Ari zona.

The prinmary wtness for the enpl oyer on the determnation of
peak i ssue was Sandra Donl ey, who is al so the office nanager for Donl ey
Farns. She testified that when she becane aware that the el ection
petition was filed, she contacted her attorney, Ivan Alien. After the ALRA
was expl ained to her, the conpany took the position that they were not at
50%of their peak agricul tural enpl oynent period whi ch woul d occur in
Qct ober or Novenber of 1977, at the tine their citrus groves were to be
harvested. She testified that she prepared 1) copi es of the conpany's
payrol | records for the payrol| period i mediately preceding the filing of
the Petition for Gertification, 2) copies of the conpany' s payroll records
for Gtober 1976, and 3) a handwitten graph or chart which purported y
summar i zed these records and set forth conputations of the average daily
enpl oyee count for the two periods and which indicated that the conpany

was not at



50%of peak for the pre-petition period. She gave these docunents to
her representative, Ivan Alien, for the purpose of preparing the
Enpl oyer' s 48- hour Response.

Ms. Donley also testified that lvan Alien's office prepared
two- declarations for her signature. Inthe first, ALRB Exhibit #10, she
objects to the nethod by which the ALRB determnes peak and reserves her
objections to it and al so asserts that the ALRB | acks jurisdiction over
Donl ey Farns enpl oyees on the grounds that the enpl oyees are domciled in
the Sate of Arizona and were hired in Arizona and that the Arizona | aws
shoul d apply.? In the second declaration, ¥ Enployer's Exhibit #1,
she sets forth the conpany's position that it was not at 50% of peak
agricultural enployment in the pre-petition period. It states that
addi tional enployees will be enployed in the anticipated peak to harvest
citrus and dates, "[ 1] n addition to the enployees identified on the

payrol | records attached to the Enployer's Response. .. It is not
clear fromthe declaration exactly what records were referred to.

In taking the position that the conpany was not at 50% of peak
agricultural enployment, the enployer was relying on the above described
documents. But it is not clear exactly what documents were actually
submtted to the EI Centro ALRB office and what was consi dered by the
Board agents in making the decision to proceed with the election, Ms.

Donley testified that she turned all of the documents over to her

2] These contentions were apparently dropped prior to the conpany's
filing of its objections petition and no evidence was offered at the
heari ng concerni ng t hem

3/ Wile the declaration is dated April 5, 1977, Ms. Donley testified
that this date was a typographical error and that the declarati on was
actual ly signed on May 5, 1977, and | so find.



representative, Ivan Alien, to be submtted to the ALRB, either as

part of the Enpl oyer's 48-hour Response or for a neeting Alien was to

have with the ALRB #prior to the pre-el ection conference. Ms.

Donl ey further testified that she went to the ALRB offices wth Aien, who
went into a back office while she waited in the reception area. Ms.

Donl ey does not have personal know edge that Alien submtted all the
docunents, but is sure that he had all the docunents in his office prior
togoing to the ALRB office and that when she and Alien left the ALRB, he
did not have any of the docunents. n this basis she believes that he

submtted all the docunents to the Board.

M. Alien didnot testify.?

Mchael Audair-Valdez testified as a Board witness on this
issue.¥ M. Audair-Valdez was the el ection supervisor for H Centro
subregional office at the tine of the election. He testified that he was
certain that the Enpl oyer's 48-hour Response was filed, along wth the
enpl oyer's payrol| records for the pre-petition period and the two

4/ The exact tine at which the docurments were submtted is not
necessary to a decision in this case, because the person responsi bl e for
nmaki ng the deci sion as to peak, Mchael AuQair-Valdez, indicated that he
accepted further docunentation after the techni cal deadline of 48 hours,
and the testinony is consistent that whatever docunents were submtted,
were submtted prior to the pre-el ection conference.

5 M. Aien' s absence at the hearing was the ground for a notion for
cont i nuance based on his unavail ability at the begi nning of the hearing.
The noti on was deni ed because the enpl oyer had failed to subpoena M.
Aien, who no | onger is enpl oyed by the Inperial Valley Vegetable Gower's
Associ ation. n the second day of the hearing, when it becane cl ear that
M. Aien had potentially val uabl e testinony, | infornmed enpl oyer's
counsel that | would entertain a renewal of the notion based upon an of fer
of proof as to his testinony. Qounsel declined to renewthe notion.

6/ Qurrent Board policy is that when the conduct of Board enpl oyees is
at issue, toinsure a conpl ete record, the enpl oyee wll be called as
a Board wtness. Inthis situation, the parties agreed that M.

Aud air-Val dez and M. Jose Carl os, another Board w tness, woul d be
taken on direct examnation by the UFWs counsel .
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declarations. He also testified to having a neeting wth Ivan Alien on
the day of the pre-election conference, at which M. Aien presented the
handwitten chart. The chart was never actually filed. M. AuQair-
Val dez specifically recalled the neeting and that he inforned M. Aien
that he woul d need further substantiation of the enpl oyer's position on
peak. He was sure that at notine did M. Aien ever showhim nor did he
ever see, payroll records for ctober 1976. He further testified that
earlier, after the Petition for Certification was filed, he had tel ephone
and personal conversations wth M. Don Donley to explain to himhis
obligation to file a response and to generally expl ai n the response.
Wil e he was not sure of the dates of the conversations, he believes they
were prior to the response, and | so find. In these conversations M.
Donl ey was hostile, indicating at various tines that he woul d not
cooperate wth the AARB at all, that Donley Farns citrus woul d be
harvest ed by a packi ng shed in the upcomng year, that nel ons woul d be
harvested by Senini, that if the UANWwon he woul d not negotiate and t hat
there woul d be no lettuce harvested or planted at all, and that Val dez,
Gesar (havez and the ALRB were communi sts.

| found M. Aud air-Val dez' testinony convincing. He
obvi ousl y was the person best placed to know what docunments were con-
sidered in naking the peak determnation. Hs nenory of the events, though
sonevwhat hazy as to specific dates, was internally consistent and, wth
t he exception of whether the ctober 1976 records were filed and/ or
consi dered, consistent wth other testinony presented. He was candid in
testifying that while he found sone of M. Donley's statenents to be
of fensi ve, they were not so unusual nor so offensive as to interfere wth

his objectivity in performng his j ob.



Wiile | also found Ms. Donley to be a credi bl e wtness, she was
not in a position to have personal know edge of what docunents were
consi dered or submtted.

Therefore, | find that in naking the determnation as to whet her
the enpl oyer was at 50%of peak at the tine of the filing of the petition,
that Mchael Aud air-Val dez considered the allegations of the UFWin their
Petition for Certification, his conversations wth Don Donl ey, the
Enpl oyer' s Response, the two decl arations (ALRB Exhibit #10 and Enpl oyer's
Exhibit #1), the payroll records for the pre-petition period, the
handwritten graph or chart and the verbal representations of the counsel of
Donley Farns. | further find that he requested substantiation of the
enpl oyer's claimthat it was not at 50%of peak and that, either because
this substantiation was not supplied or was |ost by the ALRB office, it was
not consi dered.

B. Analysis and Goncl usi ons

Wiile it woul d be inpossible to reconstruct the exact process by

which M. Aud air-Val dez reached the concl usi on that reasonabl e

cause “existed to believe that the enpl oyer was at 50%of peak agri -
cul tural enpl oynent, certain inferences can be nade fromthe timng and
content of the infornmati on he had available to him

The first infornation available to the Board agent was the sworn
allegations of the Petition for CGertification. Neither the Board' s

regul ati ons nor its decisions indicate what wei ght shoul d be

7/TQIS standard s derived from8 Cal. Adnin. Code 820300(i ) (1) which
reads:
(i) Dismssal of petition

(1) The petition for certification shall be dismssed by
the regional director whenever the contents of the petition
or the admnistrative investigation of the petition disclose
the absence of reasonable cause to believe that a bona fide
question concerning representation exists, or the unit
petitioned for is not appropriate, or there is not an adequate
showi ng of enpl oyee support pursuant to §20300( ] ).
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given these, although 820305( b) states that the petition shall be
|iberally construed to avoid dismissal. The next information available to
M. AuC air-Val dez was the spontaneous, albeit enotional statenents of M.
Donl ey, to the effect that Donley Farms woul d have its citrus harvested by
a packing shed in the upcom ng year, and the mel ons woul d be harvested by
Senini. Wile these statements were not controlling and the investigation
continued, they may reasonably have cast a shadow on the conmpany's |ater
position while, in effect, supporting the allegations in the UFWs
petition. Next, though the timng is not clear, the Board agent had the
enpl oyer's response, the two declarations and the handwitten graph
(though it doesn't appear the graphs were actually filed). The
enpl oyer's response contains the sworn allegation that the enployer is not
at 50% of peak. One of the declarations (ALRB Exhibit #10) indicated that
the enpl oyer objected to the Board's jurisdiction over the enployer and
objected to the Board's nethod of determ ning peak. The second
decl aration (Enployer's Exhibit #1) takes the position that the conpany
will harvest citrus, and additionally dates, and that the |abor
requirenments will therefore be higher than the previous year. The graph
or chart purportedly sumarized the previous year's enploynment records
and, based upon them canme to the conclusion that the enployer was not at
50% of peak.

G ven the contradictory information regardi ng whet her Donl ey
Farns woul d harvest their own citrus and the conclusory information
concerning the previous year's labor requirements, it was appropriate
for the Board agent to request further support for the enployer's
contentions prior to depriving the workers, nore than 50% of whom had

indicated a desire for an election, of an opportunity



to choose or reject a bargaining representative. Wen he did not receive
such further substantiation, either because of the negligence of the
conpany's representative or an admnistrative mshap, it was appropriate
for himto find that the enployer had failed to support

his contention, as required under 8 Cal. Admn. Code 8§820310( a) ( 6) ( B) ,
and to proceed with the election. & bjections 1 and 2 should be

di sm ssed.

ACTUAL PEAK
A Facts

The conpany i ntroduced docunentary evi dence show ng its actual
enpl oynent for all relevant tine periods. Inits argunent at the hearing
and inits post-hearing brief, the conpany took the position that in
naki ng the conput ati ons necessary to determne whet her Donl ey Farns was
actual ly at 50%of peak agricul tural enpl oynent during the pay period
prior to filing the Petition for Certification the fol |l ow ng shoul d be

excl uded: all persons identified

8/ The Conpany submtted its enploynent records for the previous year at
the hearing (Enployer's Exhibit 15 through #9 and #19) . An analySis of
t hose records according to the proper standard (see analysis page 11)
shows that even had the Board agent had the Cctober 1976 records the
result would have been the same. The 121 enplo¥ees fromthe pre-petition
period are nore than 50% of the 178 average enpl oyee days in the Cctober
1976 period. |If the contradictory evidence available to the agent
concerni ng increased harvest |abor needs in dates and citrus had been
resolved n favor of the enployer, and the figures fromMs. Donley's
decl aration, Enployer's Exhibit #2, used, an additional 60 to 80
enpl oyees woul d be considered. This woul d change the comparison to 121
enpl oyees for the pre-petition period and 238 to 258 average enpl oyee days
for the peak agricultural enploynent period. The Board agent's decision
woul d still have been to continue with the election since the current
Rﬁyroll refl ected nore than 50% of Peak agricul tural enploynent. In fact,
s. Donley's estimate of additional enployees proved to be incorrect.



as forenen, clericals or carpenters and all hours worked by any enpl oyee
inthe Sate of Arizona. The UFW in its post-hearing brief, did not
chal | enge any of these exclusions. As the record is inconplete as to the
propriety of the exclusions and a finding concerning themis not
necessary to a decision inthis case, | wll proceed consistent wth the
position, or lack thereof, of the parties and al so excl ude these
enpl oyees referred to as standard excl usi ons fromny cal cul ati ons.

1. Pre-Petition Period

Enpl oyer's Exhibit #18, a summary of the conpany's enpl oy-
ment records for the pre-petition period, April 21 through April 28,
1977, indicates the follow ng:
Thur. Fri. Sat. Sun. Mn. Tues. Wed. Thur.

Dat e 2 2 28 24 25 2 2 2 Toa

Reqular Farming -- 30 26 17 25 28 31 28 185
ew

Lettuce Qrew 37 37 40 43 47 57 67 - 328

Total 37 67 66 60 72 8 98 28 513

Enpl oyer's Exhibit #2, copies of time cards for the regul ar
farmng crew for the pre-petition period, indicates that there were 40
di fferent enpl oyees who worked in California at some tine within the pre-
petition period. In addition to the standard excl usi ons di scussed above,
this excludes five enpl oyees who worked the total pay period in Arizona.
Enpl oyer's Exhibit #3, copies of tine cards for the |lettuce thinning crew for
the pre-petition period, indicates that 81 different enpl oyees and one
foreman worked in California at sone tine within the payroll period.
Therefore, | find that for purposes of determning whether the enpl oyer was
at 50% of peak agricultural enploynent, Donley Farns enpl oyed 121 different
wor kers during the pre-petition period.
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2. Peak Period

Enployer's Exhibit #17, a summary of the conpany' s enpl oynent
records for the peak period, Novenber 10 through Novenber 19, 1977, indicates

the fol | ow ng:

Thur. Fri. Sat . Sun. Mon. Tue. Wed. Thur . Fri. Sat .
Date 10 11 12 13 14 15 16 17 18 19  Total
Regul ar
Far mi ng
60 55 35 60 62 61 59 - - - - 392
Citrus
Crews 9/
83 86 85 81 90 95 520
Lettuce
Crew
41 -- -- -- 33 38 42 -- -- -- 154
Tot al 41 60 55 35 176 186 188 140 90 95 1066

Enpl oyer's Exhibit #16, a copy of a 4-page check register for the
regular farmng crew for the peak period, indicates that 73 different
enpl oyees worked for Donley Farns on this crew for the payrol | period endi ng
Novener 17, 1977. Enployer's Exhibit #14, a copy of the check register for
the lettuce thinning crew indicates that 50 different enpl oyees were
enpl oyed during the payrol |l period ending Novenber 16, 1977. Enployer's
Exhibit #13, a copy of a conputer-generated check register for the three
citrus harvesting crews, shows 44 different enpl oyees in Gew#1, 34
different enployees in Gew#2 and 26 different enployees in Gew#3, for a
total of 104. Therefore, | find that 227 different enpl oyees worked for
Donl ey Farns during the peak period. B  Anal ysis and Goncl usi on

This objection turns upon what nethod is used to determne

9/ The Enpl oyer's exhibit broke down the three citrus crews individually.
gnc_e they are all on the sane pay period, | find no reason to nake this
i stinction.

-11-



whether or not " ...t he enployer's payroll reflects 50 percent of the peak
agricultural enployment for such enployer for the current cal endar year
for the payroll period inmediately preceding the filing of the petition.”
Labor Code 81156. 4.

1. The UFWargues that present Board decisions nandate a two-
step process. First, an enployee count method should be used. Under this
met hod, used by the Board in Kawano Farns, Inc., 2 ALRB No. 25 (1976) and
Val dora Produce Co., 3 ALRBNo. 8 (1977), the nunber of enployees

eligible to vote shoul d be conpared to the nunber of enpl oyees working for

t he enpl oyer during the alleged peak period. If the enployee count method
shows that the eligible voters are nore than 50% of the enpl oyees at
peak, the union argues the inquiry should cease. If this nmethod shows
that eligible voters are | ess than 50% of peak, a Sai khon met hod of
conparing average enpl oyee days within each period should be utilized,
recogni zi ng the danger that the straight enployee count nethod is
potentially an inaccurate neasure in situatio with high enpl oyee turnover.

Applied to the facts of this case, the UFWargues that the
first step resolves the objection. Under this nethod, since the 121
different enpl oyees shown for the pre-petition period is nore than 50%
of the 227 enpl oyees during the peak period, the election was tinely
hel d.

2. The enployer takes the position that the only method which
shoul d be used in this case is that set forth in a series of cases
beginning with Mario Saikhon, Inc., 2 AARBNo. 2 (1976). These cases

i ndicate that an average of the number of enpl oyee days shoul d be arrived

at and conpared for each relevant period. Applying this approach to the
facts of this case, nmy calculations indicate that for the pre-petition

period there is an average of 73 enpl oyee days, and
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for the peak period, an average of 181 enployee days. ¥ Since the
pre-petition period does not reflect 50% of peak agricul tural enploynent,
under this method the el ection was not held timely.

3. M reading of the statute |eads me to an alternative method
suggested by the decision of the Investigative Hearing Examner in the
case of Hgh & Mghty Farns, 3 ALRB No. 88 (1977), at page 19. There the

actual nunber of eligible voters is conpared to average enpl oyee days for

the al | eged peak peri od.

The ultimate question before me is whether "the enployer's
payrol |l relfects 50 percent of peak agricultural enploynent." Labor Code
81156.4. In defining the terns "enployer's payroll" and "peak
agricultural enployment," the plain neaning of the words within the
context of the Act suggests the follow ng analysis. "Enployer's payroll”
connotes a concrete, verifiable nunber. Labor Code §1156. 3( 1) provides
that "the number of agricultural enployees currently enployed by the

empl oyer naned in the petition, as determned from his payrol

i medi ately preceding the filing of the petition, is not |ess than 50

percent of his peak agricultural empl oyment..." (enphasis supplied). This
| anguage refers to a sinple nunber to be determned froma count of

enpl oyees shown on the enployer's last payroll before the election.
Nothing in the |anguage of the Act suggests that this sinple, concrete
nunber shoul d be averaged and the purposes of the requirement suggest the

opposi te.

10/ The conputations are:

Pre-Petition Period Peak Peri od
Requiar Farming (rew 185/ 7 = 26. 4 Requiar Farmng 392/ 7 = 56
Leftuce Crew 328/ 7 =46. 9 Citrus Crews 520/6 =86.6
73.3 Lettuce Crew 154/4 = 38. 3
180. 9
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The legislature was attenpting to Insure that the actual voters in
the el ection were of a sufficient nunber to be representative of all the
workers in expressing their desire to have an election, regardless of
outcome. Since every agricultural worker who was enpl oyed during the pre-
petition period is given the right to vote, | find no support within the Act
for a proposition by which the value of a worker's interest in the election
I s dependent upon the number of days he or she works. This is the inevitable
result of averaging the enployees in the pre-petition period. The assunption
is that if 6 different workers hold the same job position for a 7 day pay
period because of high turnover in that position, they each are |ess
representative of the wi shes of the whole workforce during that tine than one
wor ker who holds a job position for an entire 7 days. | find this result
i ncompatible with the Act's stated purpose of "guaranteeing justice for all

agricultural workers," and the legislative scheme under which each is

given an equal vote, regardless of nunmber of days worked.

Addi tional ly, under the facts of this case, | do not find the sort
of turnover of enployees which called for averaging in the Saikhon line of
cases. On Wednesday, April 27, 1977, Donley Farns enpl oyed 98 workers and
121 different workers were enployed at some time within the pre-petition
payroll. This does not indicate such a turnover which is likely to skew the
representativeness of the vote.

Wiat the |egislature neant by "peak agricul tural enploynent”
appears to be another matter. The words thenselves provide no interna
i ndi cation of what sort of neasurement they refer to, except insofar as an
inplication can be made fromthe fact that the words do not parallel the
| anguage "enpl oyer's payroll," - that i s, do not connote as concrete a

figure. But the second paragraph of Labor Code §1156. 4

1/ Section 1 of the Act.
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does suggest that "peak agricultural enployment” is some type of
estimate, 2 or rough figure. This interpretation supports an anal ysis
which woul d arrive at an average enpl oyee day figure. Moreover, this
interpretation better suits the functioning and purposes of the Act
because average enpl oyee days will reflect the nunber of job positions
necessary to performthe work regardl ess of high or low turnover and is
therefore nore stable and predictable. Because of the wide variety of
ways in which [abor is obtained for California agriculture, a nethod which
reflects enployee days worked or to be worked is a nore easily estinated
figure using crop and acreage statistics. An enployee count nethod, while
perhaps easier for those with the advantage of hindsight, requires a Board
agent not only to have to determ ne the nunmber of job positions which wll
be necessary at peak, but also to try to guess what amount of turnover an
enpl oyer wi Il have, even though turnover will depend on the method the
enpl oyer uses to obtain labor and the avail abl e | abor pool. Moreover, it
subj ects a grower, whose sole notivation is to obtain the necessary |abor
in the nost economcal and efficient way, to charges of manipul ation of
his or her enploynent figures in an attenpt to change peak enpl oyment.
Finally, the enployee count nethod of determ ning peak provides those
growers who do wish to interfere with the rights of workers to elect or
reject a bargaining representative with a sinple and effective delaying
objection to every election in which prospective peak is an i ssue, and an

incentive to manipulate their figures.

12/ The entire second paragraph reads,

"I'n this connection, the peak agricultural enployment for
the prior season shall alone not be a basis for such
determnation, but rather the board shall estinmate peak
enpl oyment on the basis of acreage and crop statistics
whi ch shal | be applied uniformy throughout the State of
California and upon all other relevant data. "
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Therefore, | conclude that because the 121 enpl oyees eligible
to vote were nmore than the peak agricultural enploynent of
Donley Farms in 1977 of 181, | find the petition tinely filed and the
election tinely held. ¥

Recommendat i on

Thi s objection shoul d be di sm ssed.
11,

APPAO NTMENT OF
JOSE GUZVAN AS OBSERVER

The testinony in support of this objection was that of Manuel M
QA nos, an enpl oyee of Donley Farns. He testified that on the day of the
el ection he was an observer for the enpl oyer. As such, his job was to ask
for identification fromvoters and to nake sure he knew themand then to
conpare their identification wth the list of eligible voters. He first
| earned that he was an observer when he arrived to vote in the norning after
getting off the bus. Wen voting began, the union had three observers and the
conpany two. He testified that after the voting had been under way for a few
hours, a Board agent told himthat because a nan naned Jose Quzrnan had been
inthe voting area for sone tine and woul dn't | eave, that the Board agent was

going to put a badge on himand nmake hi ma uni on observer.
No testinony was offered by the conpany as to howthis action,

taken as true, had any effect upon the el ection or that Jose

13/ Wil e ny reasoni ng depends on principle not yet enunciated by the
Board, | believe the result woul d be the sane under the sonewhat nuddl ed
state of the lawat present. The Sai khon nethod, regardless of its nerits,
depends upon a | arge enpl oyee turnover for its justification. Here, thereis
no such turnover and | would find the Val dora/ Kawano net hod nore appropri ate
tothe facts of the case. If used, it would showthat the el ection was tinely
hel d, as is shown in the disucssion above of the UFWs contentions.
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Quzman di d anyt hi ng subsequent to appoi nt nent whi ch affected the
outcone. This would seemto nmandate di smssal of the objection. But
since the Board set this allegation on Request for Review, | wll take
the Board' s action as an instruction to nmake a finding on the alleged
m sconduct .

Jose Carlos testified as a Board w tness concerning this
objection. M. Carlos testified that he is a field examner with the ALRB
and was Board agent in charge of the election at Donley Farns. Acting upon
an agreenent nmade at the pre-el ection conference, the conpany and the
uni on designated their observers and alternate observers on the norning of
the election prior to the beginning of voting. Al the names were witten
on the sane piece of paper. Jose Quznan was desi gnated as an observer at
that time, and no objection was nmade by the enployer. A the tine, there
were observers designated by both parties who had not arrived at the
election site. M. Carlos inforned the parties that the observers shoul d
report to himwhen they arrived. He believes that Quznman arrived at the
site at approxinmately 8:15 a. m., and that he then appoi nted himas
observer pursuant to the parties' agreenent. He denied ever stating to
d nos that Quzrman was bei ng appoi nted an observer because he woul d not
| eave the voting area, though there may have been sone di scussi on of
Quzman when it becane clear that Quzman was at the site to be an observer.

| credit M. Carlos' description of the incident. Wiile both
W t nesses appeared to ne fromtheir deneanor to be sincere, the character
of M. Carlos' testinony seened to reflect a better understandi ng of the
el ection process and a better perception of the election at issue. M.

A nos, on the other hand, who only knew he was to be an observer upon
arriving at the election site, seened confused about the el ection and his

roleinit. He was concerned because the
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UFWobser vers out nunbered the enpl oyer's. Mreover, M. Carlos' rendition
of the el ection seens consistent wth nornal procedures, while M. Q nos!
appears to be inprobable. | can conceive of no reason why M. Carl os
would unilaterally recruit an additional observer for either party, as
anot her observer woul d only nean one nore person whose conduct he had to
supervise wthin the voting area. Hnally, his testinony that the
observers were designated prior to the voting i s unchal |l enged and seens to
be so easily contradicted as to nake it unlikely that it is a fabrication.
Therefore | find that Jose GQuzman was desi gnated as a URWobserver prior
to the voting, was not present at the voting site until approxi nately 8: 15
a. m., and was appoi nted as an observer when it becane cl ear who he was,
pursuant to the agreenent of the parties.
Therefore, | recommend that the objection be dismssed.
V.
VOTERS W THOUT | DENTI FI CATI ON
The enpl oyer's fifth objection is that its observer was not
al lowed to chal | enge approxi mately 12 voters who were not recogni zed by
t he observer and who showed no identification. The conpany agai n
supported this objection wth the testinony of Manuel Qnos. M. Q nos
testified that approxi mately 12 or 13 persons appeared to vote and had no
identification, and that an observer fromthe union said she believed she
recogni zed themas enployees. M. Qnos told the Board agent, M.
Carlos, that he had been told that if voters did not have identification,
they could not vote. The Board agent told M. Qnos that this wasn't
true, that they would put witing on the back of an envel ope wth no
Identification. Qn cross-examnation, M. Qnos indicated that these
I ndi vi dual s were gi ven envel opes and went into the voting booth and then

woul d deposit their envel opes in the ball ot
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box |ike other voters. He also indicated on cross-examnation that to his
know edge there were no chal | enged vot es.

M. Garlos testified as a Board wtness. He testified that the
procedure used at the el ection was that when an observer wanted to nake a
chal | enge, he woul d ask the reasons for the challenge at the eligibility
table. |If the challenge was for appropriate reasons he woul d take the
voter to the chall enge tabl e, where the person's nane would be witten
down on a list, a declaration filled out and a ball ot and envel ope gi ven
tothe voter. nly those who were chal | enged used envel opes. He was not
sure exactly what instructions he gave the observers, but is sure that he
expl ai ned the chal l enge procedure to M. Qnos a nunber of tines because
M. Qnos kept referring to a list he had in his pocket, which the Board
agent felt was inproper. He was not sure of the nunber of voters who did
not have identification but stated that it was possible that he | et sone
vot e upon personal recognition by an observer. He further stated that his
primary concern wth M. Qnos was the |ist, though he coul d have nade
other objections. FHnally, he testified that M. Qnos seened very
confused about the el ection procedures.

The UFWsubmitted UFWExhi bit #1, a copy of the challenge |ist
prepared at the election by M. Carlos. It indicates that 13 voters were
chal | enged: three by the conpany for no identification, six by the UFWas
not agricultural workers (i .e., forenen or confidential enpl oyees) and
four by the Board as not being on the eligibility list.

After considering the evidence presented, | find that | cannot
give credence to M. Qnos' perceptions of events. A the el ection he was
apparent|y proceedi ng on the incorrect assunption that persons who were

chal | enged were not to be allowed to vote at all.
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Mbreover, he was incorrect in his testinony that no voters were
chal lenged, and that all voters used envel opes. | cannot give his
testinony great weight in light of these apparent negative reflections on
his ability to percei ve and understand the events of the el ection.

Therefore, | find that the enpl oyer has failed to present
evidence that the Board agent inproperly refused to allowthe conpany to
chal | enge voters who did not have identification and recommend that this
obj ection be di smssed.

RECOVIVENDATI ON

Based on the findings of fact, analysis, and concl usions, |
recommend that the enployer's objections be disnmssed and that the United
Farm Wrkers of America, AFL-CIO be certified as the exclusive
bargai ning representative of all the agricultural enployees of the
enmpl oyer in the State of California.

DATED,

Respectful ly submtted,

JTM DENVI R
| nvestigative Hearing Exam ner
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