Sol edad, Galiforni a

STATE GF CALI FORN A ACR QUL TURAL
LABCR RELATI ONS BOARD

Q P. MRPHY PRDUCE Q)
INC ,dba Q P. MIRPHY

& SONS, Y Case No. 76-CE33-M
Respondent ,

and 4 ALRB No. 62

WN TED FARM WIRKERS -
AVBR CA AFL-AQ

Charging Party.

e e N N N N N N N N N N N

DEA S| ON AND CRDER
Pursuant to the provisions of Labor Code Section 1146, the

Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel.

O April 15, 1977, Admnistrative Law Gficer (ALO
Thonas Patrick Burns issued the attached Decision in this proceedi ng.
Thereafter, Respondent and the General CGounsel each filed tinely exceptions
wth a supporting brief and a reply brief.

Respondent' s exceptions relate in part to the ALOs credibility
resol uti ons based upon deneanor. In the absence of clear error, we will

not disturb such resolutions. Sandard Dry VAl | Products, Inc., 91 NLRB

544; Tex-Cal Land Managenent, Inc., 3 ALRB No. 14 (1977). V¢ have revi ened

the record and find the ALOs credibility resolutions are supported by the

record as a whol e.

¥ The nane of Respondent appears as anended at the hearing by
stipulation of the parti es.



Two evidentiary rulings of the ALOcall for cooment. First, we do
not adopt the ALOs broad ruling wth respect to the general rel evancy of
guestions concerning the | egal residency of farmworker wtnesses. However,
we find that such questioning was properly excluded by the ALOin the present
case, for the reasons set forth in his Decision. Secondly, we agree wth
Respondent that evidence of prior unfair |abor practice charges filed by the
Lhi on agai nst Respondent and subsequently w thdrawn or di smssed by the
Regional Drector were of no probative value and irrel evant to the present
case. Such charges can prove nothing nore than the fact that they were fil ed.
V¢ have therefore placed no reliance upon these charges in reachi ng our
Decision in the present case. The cases cited by the ALOfor the proposition
that such charges nmay show a "background of conflict” between the parties are
I napposite, and hold nerely that evidence of specific conduct occurring nore
than six nonths prior to the filing of charges upon which a conplaint is based
nay be rel evant background evi dence. Evidence of one w thdrawn charge, signed
by an all eged di scrimnatee, nmay be considered relevant solely for the [imted
pur pose of establishing Respondent’'s know edge that the signator thereby
engaged in a protected activity.

The Board has consi dered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findi ngs, and concl usions of the ALOand to adopt his recormended O der as
nodi fi ed herein.

CROER

Accordingly, pursuant to Labor Code Section 1160.3, IT IS
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HEREBY CRDERED that the Respondent, Q P. Mirphy Produce Go., Inc., dba Q P.
Mirphy & Sons, its officers, agents, successors and assigns shall:
1. Gease and desist from

(a) Refusing to hire or rehire any enpl oyee or
ot herw se discrimnating agai nst any enployee in regard to his or her hire or
tenure of enploynent or any termor condition of enploynent to di scourage
nenbership in, or activities on behalf of the Uhited FarmVWrkers of Anerica,
AFL-A Q or any other |abor organization.

(b) In any other manner interfering wth, restraining, or
coerci ng enpl oyees in the exercise of their rights under Section 1152 of the
Agricultural Labor Relations Act.

2. Take the followi ng affirnati ve actions which wl
effectuate the policies of the Act:

(a) dfer Micente Martinez, Socorro Martinez, Maria Martinez,
Bal tazar Martinez, Hena Martinez, Ema Martinez, Idolina Martinez and Roberto
(Baltazar) Martinez reinstatement to their forner or substantially equival ent
jobs wthout prejudice to their seniority or other rights and privil eges,
beginning wth the next crop activity for which they qualify, and nake t hem
whol e for any | osses (along wth interest thereon at a rate of seven percent
per annun) they nay have suffered as a result of Respondent’'s failure to
rehire them fromthe first day of the 1976 tonato harvest. Such offers of
reinstatenent shall in any event be nade at the begi nning of the 1978 tonato
harvest season and shall be unconditional as to each of the above-nanmed

per sons.
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(b) Preserve and upon request nake available to the Board or
its agents, for examnation and copying, all payroll records and other records
necessary to anal yze the amount of back pay due and the rights of
rei nstatenent of the above-naned enpl oyees under the terns of this Gder.

(c) Sgnthe attached Notice to Enpl oyees and post copi es of
it at times and places to be determned by the Regional Drector. The Notices
shall renain posted for a period of 60 days. Copies of the Notice, after
translation by the Regional Drector in appropriate |anguages, shall be
furni shed by Respondent in sufficient nunbers for the purposes descri bed
herein. Respondent shal|l exercise due care to replace any copy of the Notice
whi ch has been al tered, defaced, covered or renoved.

(d) Hand a copy of the attached Notice to each enpl oyee
enpl oyed duri ng the next hoei ng and tonato harvest seasons.

(e) Ml copies of the attached Notice in al
appropri ate | anguages, wthin 31 days after receipt of this Oder, to al
enpl oyees enpl oyed during the 1976 hoei ng and tonato harvest seasons.

(f) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice in appropriate | anguages to
the assenbl ed enpl oyees of Respondent on conpany tine. The readi ng or readi ngs
shal | be at such tinmes and pl aces as are specified by the Regional D rector
Fol | owi ng the reading the Board Agent shall be given the opportunity, outside
the presence of supervisors and nanagenent, to answer any questions enpl oyees

nmay have concerning the Notice or their rights under the
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Act. The Regional Drector shall determine a reasonable rate of conpensation
to be paid by Respondent to all nonhourly wage enpl oyees to conpensate them
for tine lost during this reading and the questi on-and-answer period.

(g0 Notify the Regional Drector inwiting, wthin 31 days
fromthe receipt of this Oder, what steps have been taken to conply with it.
WUoon request of the Regional Drector, Respondent shall notify himor her
periodically thereafter in witing what further steps have been taken in
conpliance wth this Oder.

DCated: Septenber 19, 1978

RONALD L. RU Z, Menber

RCBERT B. HUTCH NSO\, Menber

JGN P. MCARTHY, Menber
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NOT CE TO BEMPLOYEES

After atrial at which each side had a chance to present its case,
the Agricultural Labor Relations Board has found that we interfered with the
rights of our workers. The Board has told us to send out and post this
Noti ce.

VW w il do what the Board has ordered and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
wor kers these rights:

1. To organi ze thensel ves;

2. To form join or hel p unions;

3. To bargain as a group and choose whomthey want to speak for
t hem

4, To act together wth other workers to try to get a contract or
to help or protect one another; and

5. To decide not to do any of these things.

Because this is true, we promse that:

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT refuse to hire or rehire any enpl oyee, or otherw se
di scrimnate agai nst any enpl oyee in regard to his or her enpl oynent, to
di scourage uni on nenbership, union activity or any other concerted activity by
enpl oyees for their mutual aid or protection.

VEE WLL offer Micente Martinez, Socorro Martinez, Maria Martinez,
Bal tazar Martinez, Hena Martinez, Bma Martinez, ldolina Martinez and Roberto
(Baltazar) Martinez their old jobs back, and we wll pay each of themany
noney each nay have | ost because we did not rehire them plus interest thereon
conputed at seven percent per year.

Dat ed: Q P. MRPHY PRADUCE GO, INC,
doa Q P. MIRPHY & SONS

By:

Represent ati ve Title
This is an official Notice of the Agricultural Labor Relations Board, an

agency of the State of California.
DO NOT REMOVE (R MUTI LATE
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CASE SUMARY

Q P. Mirphy Produce Go., Inc., 4 ARB No. 62
dba Q P. Mirphy & Sons 76- (& 33-M
ALO DEQ S ON

O April 15, 1977, Admnistrative Law CGficer (ALO Thonmas
Patrick Burns issued his Decision nmaking the follow ng findings:

D schar ges:

1. The ALOfound that the Vicente Martinez famly had been
enpl oyed at Respondent's pl ace of business through a | abor
contractor for about ten years up through 1975, at which tine
Respondent changed its hiring practices. The use of a |abor
contractor was elimnated and a procedure for receiving and
screeni ng applications was established. The practice of hiring
famlies as a unit was still naintained. The record established
that one week before the election, Vicente Martinez participated in
a work stoppage; that on Septenber 25, 1975, he filed an unfair
| abor practice charge agai nst Respondent; that he solicited
aut hori zation cards, distributed Uhion |iterature and gave UFW
buttons to two conpany supervisors. The record al so established
that on several occasions a co-supervisor called Vicente Martinez a
"traitor" and once told Vicente Martinez that he was a troubl emaker
and that he would not rehire him @ ven these circunstances, the
ALO concl uded that Section 1153 (c) and (a) of the Act had been
violated and that in light of Respondent's practice of treating
famlies as a unit/ Section 1153 (c) and (a) had al so been vi ol at ed
wth respect to Socorro Martinez and Maria Marti nez.

2. Astothe Baltazar Martinez famly, the ALO concl uded
that the daughter, Ema, was a known Uhi on adherent and had
distributed buttons and | eafl ets during the el ection period. The
ALO al so concl uded that her activity resulted in the discrinmnatory
refusal to hire her entire famly, Baltazar, Hena, ldolina and
Roberto, then violating Section 1153(c) and (a) of the Act.

Note al so that the ALOfound the Micente Martinez famly and
the Baltazar famly to be so clearly associated that a refusal to
hire one was tantanount to a refusal to hire the other.

3. The ALOdid not find sufficient evidence on which to
sustain a discrimnatory refusal to rehire wth regard to Raynundo
Morales. A though the record indicated that Mral es was an active
Lhi on supporter, the position for which he applied, dunper, was one
of limted enploynent. Mreover, the ALO found Respondent had nade
efforts
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to reach Moral es regardi ng possibl e enpl oynent and that though the

attenpt was nade late in the season, there was no strong indication
of any attenpt to place Morales lowon the hiring list as a result

of his Uhion activity.

4. The ALOfound that there was insufficient evidence from
whi ch to conclude that the Sanchez famly was not rehired because
of their union activity. The Sanchez famly did not conply wth
the application procedure and the requirenent of filing an
application was not initself a sufficient change i n enpl oynent
policy to warrant a finding of discrimnation.

5. Wth regard to Eva Serrato, the ALOrecomrended that the
allegation be dismssed. He found that there was no evidence in
the record of when Serrato applied for work and that the only fact
establ i shed was that on sone occasi ons when she went to the field
she was granted work. Mreover, Serrato did not testify at the
hear i ng.

Question Regardi ng Legal Residency of Farm Vrkers
The ALOfound that any questioni ng by counsel regarding
immagration status of farmworkers were irrel evant to any issue
being litigated and shoul d be prohi bited during any ALRB
proceedi ng. Furthernore, the ALO found such questioning tended to
interfere with worker rights and was thus viol ative of the Act.

BOARD DEA ST ON
The Board found that the ALOs credibility resol utions were
supported by the record as a whole and affirned his rulings,
findi ngs, and concl usions. However, the Board comrented on two of
the ALOs evidentiary rulings.

The Board refused to adopt the ALOs ruling wth respect to
the general rel evancy of questions concerning the | egal residency
of farmworker w tnesses, although the Board found the excl usi on of
such questioning proper in this case.

The Board al so stated that it was placing no reliance on
evidence of prior unfair |abor practice charges. The Board stated
that such charges could only prove that the charge had been fil ed
and for the limted purpose of establishing the Enpl oyer's
know edge that the alleged discrimnatee who filed the charge was
engaged in protected activity.

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB
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Susan G Wnant, of Salinas, California,
for the General Gounsel

Fobert Hnrichs, of Salinas, California,
for Respondents

John Rce-Trujillo, of Salinas, California,
for the Charging Party

DEa ST ON

S atenent of the Case

THOMAS PATR (K BURNS, Admnistrative Law Gficer: This case was heard
before me in Salinas, Galifornia on March 21, 22, 23, 24, 25, and 26, 1977.
By stipulation of the parties the nane of the enpl oyer charged was anended
from Francis P. Mirphy dba QP. Mirphy & Sons, to: 0. P. Mirphy Produce
G., Inc. dba C P. Mirphy & Sons. The conpl ai nt was anended during the
hearing as follows: (1) to add the name of Secorro Martinez; (2) to add the
nane of ldolina Martinez, both in paragraph 5 as conpl ai ni ng agri cul t ural
workers; (3) to anmend paragraph 4 to nane Francis Mirphy as Secretary rat her
than President; (4) to name in paragraph 4 Frances Arroyo and M ke Mirphy as
agents of Respondent acting on its behalf; and (5) to add the nanes of Frances
Arroyo and M ke Mirphy as agents of Respondent .

The conplaint alleges violations of Sections 1153(a) and (c) of the
Agricultural Labor Relations Act, herein called the Act, by Q P. Mirphy
Produce (., Inc. dba Q P. Mirphy & Sons, herein called Respondent. The
conplaint is based on charges and amended charges filed on Septenber 1, 1976,
March 22, 1977and March 24, 1977, by Uhited FarmWrkers of Anerica, AFL-AQ
herein called the Uhion. Copies of the charges and amended charges were duly
served upon Respondents.



The Uhion was represented at the hearing by counsel and treated as
| nt ervenor.

Al parties were given full opportunity to participate in the hearing,
and after the close thereof the General (Gounsel and Respondent each filed a
brief in support of its respective position.

Uoon the entire record, including ny observations of the deneanor of the
w tnesses, and after consideration of the briefs filed by the parties, | 'nake
the fol | ow ng:
FINDNGS GF FACT

. Jurisdiction

| find that QP. Mirphy Produce Go., Inc. is a Texas corporation doi ng
busi ness in Monterey Gounty, CGalifornia, as QP. Mirphy and Sons, and is an
agricultural enpl oyer engaged in agriculture within the meani ng of Section
1140(c) of the Act.

| further find the Lhion to be a | abor organi zati on representing
agricultural enpl oyees wthin the neani ng of Section 1140.4(f) of the Act.

I1. The Alleged Unfair Labor Practices

The conplaint alleges that Respondent violated Sections 1153(a) and
1153(c) of the Act by a discrimnatory refusal to reenpl oy twel ve naned
enpl oyees.

Respondents deny a discrimnatory refusal to rehire the naned
enpl oyees or that the non-enpl oynent of such persons had anything to do
wth their union activities.

A Qperation of the Farm

QP. Mirrphy is the father of Francis Mirphy, who is the father of Mke
Mirphy. The QP. Mirphy Produce Go., Inc. has its nain office in Houston,
Texas. The Murphy famly, wth others, own and operate other businesses in
addition to the QP. Mirphy Produce Go., Inc.

Francis Mirphy is Secretary of the Corporation and i s enpl oyed by the
Gorporation part of the tine in Texas and part of the tine (Summer and Fal l)
in Galifornia. QP. Mirphy remains i n Texas. The Conpany has been doi ng
business in Soledad, California, for approxinately 25 years. The Gorporation
Is a buyer, seller and distributor of fresh narket tomatoes. Francis Mirphy
I's the Production Manager responsible for the California operation. Among his
duties are the direction of quality control. During tomato season he counsel s
w th harvest managenent, field nanagenment and sal es managenent in order to
coordinate a pick of tomatoes that wll find a destined narket.

Those reporting to Francis Mirphy include the harvest nmanagers who are
responsi bl e for the size, color, quantity and quality of



pi cked tomatoes. In 1976 the harvest managers were M ke Mirphy and Frances
Arroyo. In the years from1967 to 1975 the harvest nmanagers were | abor
contractors, i.e., Tony Quzman and Secundi no Garci a.

A so reporting to Francis Mirphy is Pat Bellany who is in charge of Field
Managenent. Mirphy described Bellany as follows: "Bellany was ny eyes and ny
feet to see what we had available. ... | listento Bellany. He knows nore
about it than | do." Bellany would follow a prearranged formula. F elds that
were contracted froml ocal owers were worked by the QP. Mirphy & Sons.

Bel l any woul d plan the planting and the harvesting. He spent nost of his tine
inthe fields to be sure tomatoes pi cked were uniform The Mirphy conpany
owned only 17 acres of its own where it naintai ned sheds includi ng of fices.
The farns where the tomatoes grew did the irrigation.

The | abor contractors, Quznman and Garcia, were paid based upon the
anount of tonatoes harvested rather than the nunber of workers suppli ed.

Frances Arroyo had formerly worked for one of the | abor contractors,
I.e., Quzman. She had al so been enpl oyed by QP. Mirphy as a tomato grader
(1967-1969). In 1976 she was enpl oyed by Mirphy as a Supervisor. She
recei ved and checked applications for enpl oynent, sel ected persons for work
and notified them She also worked inthe fields to see that the forenen of
crews carried out their duties of harvesting tomatoes, i.e., checking size,
color, grade, etc. She held title of Harvest Manager or Supervi sor.

Bellany's job was the sane in 1976 as it had been in 1975 and before when
| abor contractors supplied personnel. Mke Mirphy took over the duties of the
field labor contractors in 1976. He had not previously worked for the Conpany.
He was the i mmedi at e supervi sor of Frances Arroyo and reported directly to his
father, Francis Mirphy.

The tonat o pi cking season was generally during the nonths of August,
Sept enber, ctober and the early part of Novenber each year, depending on the
weat her. There were generally five crews each consisting of 45-50 peopl e
during the peak of the harvest in Qctober, but fewer people were needed at the
begi nni ng and end of the season.

In 1976, the first crew began worki ng by August 4; the second crew
started by August 11; the third crew was working by August 18; the fourth
and part of the fifth crews were working by August 25; and the entire
fifth crew was worki ng by Septenber 1.

There were approxi nately 540 peopl e hired by Respondent in 1976 and
there were 385 rejected applications.

B. Background of Conflict Between Parties

It was stipulated by the parties that Frances Arroyo knew all of the
foll ow ng naned conpl ai ni ng w tnesses and they knew her: Micente Martinez,
Miria Martinez, Socorro Martinez, Baltazar Martinez, Hena Martinez, Emma
Martinez, Manuel Sanchez (aka Raphael Quzman) Maria Sanchez, Raynundo Moral es
and Eva Serrato.
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Evi dence was presented to show there was a representation el ection held
Septenber 30, 1975. (ne week before the el ection, about 100 wor kers wal ked
off the fields in protest over | owwages and the firing of a forenan ' naned
Quadal upe S lvestre. VMicente Martinez, one of the workers participating in
the work stoppage, filed an unfair |abor practice charge against the
Respondent on Septenber 25, 1975, and later wthdrew the charge after workers
were allowed to return to their jobs. (QBX 2D Anot her charge agai nst the
Respondent was filed by a U-Worgani zer on Septenber 26, 1975, alleging that
t he enpl oyer denied access to the UAWduring its organi zi ng canpai gn. {3QX 20
Oh Cctober 2, 1975, the UFWfiled a charge agai nst the Respondent all egi ng
that on Septenber 26, 1975, the Respondent discrimnatorily di scharged one
Bertina S lvestre for her union activities. (QX2B O Cctober 7, 1975, the
UFWfiled a charge agai nst the Respondent alleging the discri mnatory
di scharge of Miricela Lopez on Cctober 1, 1975, the day after the el ection.
(&X 2A) The ULFWwon the election at QP. Mirphy & Sons by a vote of 156 out
of 201 ballots cast. (QCX 30

Curing the el ection canpai gn, Vicente Martinez, Manuel Sanchez, and Ema
Martinez were visibly active in their support of the UFW M cente Marti nez
handed out authorization cards to enpl oyees of QP. Mirphy & Sons and he gave
out union canpaign literature in the nornings to the workers before they went
into the fields. VM cente Martinez gave UFWbuttons to both Pat Bellany (a
conpany supervisor) and to Frances Arroyo (a conpany supervisor) during the
week before the election. M cente was al so on the UPWranch conmttee at QP.
Mirphy & Sons in 1975. Mnuel Sanchez and Ena Martinez handed out
aut hori zation cards, union canpaign literature and U”Whbuttons during the week
before the el ection. Mnuel Sanchez and Ema Martinez wore UFWhbuttons during
working hours at QP. Mirphy & Sons. Rayrmundo Moral es was a URWobser ver at
the el ection handing out UFWbuttons and | eafl ets while wearing a UPWeagl e
patch on his cap and UFWbuttons on his cl othi ng duri ng worki ng hours.

Micente Martinez and his famly lived in Tony Quznan s | abor canp from
1967 through 1975. Vicente testified that he and Tony Quznan were al ways
friendly during those years until the tine of the election. Micente and his
famly participated in the 1970 UFWstri ke against the strawberry and tonato
growers inthe Salinas Valley. VMicente's famly joined the UFWin 1970 as did
Manuel and Maria Sanchez. Maria and Roberto Martinez fornally joined the UFW
in 1974. Raynundo Moral es and Eva Serrato were nenbers of the UFWin 1975
before the el ection was conducted at QP. Mirphy & Sons.

C The 1976 Change in Enpl oynent Practices

Because the ALRA had been signed in June, 1975, Respondent, consci ous
of the provision in Section 1140.4(c) that "The enpl oyer engagi ng such
| abor contractor . . . shall be deened the enpl oyer for all purposes under
this part," chose to replace the | abor contractors in 1976 wth Frances
Arroyo and M ke Mirphy as Harvest Managers.

Franci s Mirphy desi gned an application formand notified persons
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in the coomunity that Respondent woul d receive applications for enpl oynent on
July 26, 27 and 28, 1976, at the office in the packing shed at QP. Mirrphy &
Sons near Sol edad, California. Job seekers were informed of the new procedure
through posters, signs and word of nout h.

The application formrequired: Nane, address, phone nunber, date, social
security nunber, date of birth, citizenship of US (yes or no), immgration
card nunber and signature.

The Respondent clains three reasons for requiring the application forns:
"(a) they needed to get the names and phone nunbers so that they coul d sel ect
t he prospective workers and contact themwhen they woul d be needed for work;
(b) they needed to have the social security nunbers and addresses in order to
check the prospective workers' prior enpl oynent record and al so to set up the
payrol |l records for QP. Mirphy in case the prospective worker was hired; (c)
t he Gonpany needed to establish whether the prospective worker had a | egal
right towork inthe US at tine he was applying for the job."

It was admtted that applications were recei ved fromsone prospective
workers after the three-day period in July. |In fact, sone persons were hired
inthe fields if a crewwas short. Thirty or forty peopl e came to apply each
day at fields.

The applications of famly nenbers were attached toget her and when one
was hired the entire famly was hired together. |f one was rejected for
enpl oynent the famly was not hired.

Frances Arroyo and M ke Mirphy sel ected persons fromthe applications
and notified those selected when to report for work. She testified on direct
examnation (by General Gounsel as an adverse wtness) that the 1975 Quznan
payrol | records were used to determne who had stayed the whol e season. n
cross-examnation, after a one-day hiatus in her testinony, she alleged that
it was the nunber of buckets of tomatoes they were checking for to determne
productivity as well as who had stayed to the end of the season.

She also testified that she couldn't remenber if the bottomof the form
(the immgration nunber and citizenship) was to be filled out. She woul d
accept fornms even if that section was |eft blank. No one was told they woul d
not get ajob. She told all persons that if she needed t hemshe woul d cal l
them Sone of those hired had worked for Mirphy before, some had not. Sone
were hired who were unknown to Arroyo and Mirphy. Wen a person was hired in
the field no background check was made. If applications were not on hand in
the field, Arroyo would have thempick it up later, fill it cut and turnit in
the next day. Such workers were only asked if they pi cked tonat oes before.
No ot her questions asked. Even those wth no experience were tried cut.

Respondent al l eges that the policy of the Conpany was to hire only
"dependabl e" persons.



Many of the persons hired in 1976 were union nenbers. Sone of those
hired were active chavistas and were on the Ranch Conmttee. Frances Arroyo
admtted that those known adherents she hired, such as the Chavez famly and
others, were her personal friends.

Prior to 1976, field personnel were supplied by |abor contractors Tony
Quznan and Secundino Garcia. The contractors acted as Harvest Supervisors,
working inthe fields wth the pickers. 1In 1975 the ALRA nade, such
contractors enpl oyees of the primary enpl oyer, i.e., QP. Mirphy; hence the
pi ckers were enpl oyees of QP. Mirphy & Sons al so.

D Whion and Managenent Encounter on August 19, 1976

O August 19, 1976, Nancy Hliott, Drector of perations in the UFW
field office at King dty, acting on behalf of a group of workers, went to the
QP. Mirphy & Sons office to speak wth M. Francis Mirphy about conplaints
that persons wth up to 10 years prior service had not been hired to work at
Q P. Mirhpy & Sons for the 1976 tonat o season. She expl ai ned they were
anxi ous to get the probl emresol ved, heard they were going to be hiring soon
and that the workers were protected by ALRA against discrimnation. She
testified that M. Mirphy nentioned a new seniority system M. Mirphy denied
that he said anything about a new seniority system In an exchange of letters
Ms. Bliott referred to that statement and M. Mirphy denied it then.

M. Bliott informed M. Mirphy that the UPWwoul d consi der his refusal
to hire the listed persons an unfair |abor practice. M. Mirphy requested that
each of the persons |listed be designated by social security nunber.
Respondent' s testinony mai ntai ns that such nunbers were necessary because of
duplication of nanes. The fact is that the records checked, i.e., the
contractors 1975 payroll records, had very few social security nunbers.
General (ounsel argues that the request was nade as a delaying tactic. M.
Hliott did send the social security nunbers to Respondent .

A fewdays later, after learning that sone of the workers had still not
been hired, Ms. Hliott and a group of persons, apparently acconpani ed by
children, returned to the QP. Mirphy office and spoke again with Francis
Mur phy.

M. Mirphy was very upset by the nunber of people present. He asserts
that it was because of the danger to little children.

Ms. Hliott specifically nentioned the failure to hire Vicente Marti nez
and famly. No offer of jobs was made and not hing was said by M. Mirphy to
indicate a desire to resolve the problem other than to get everyone away from
t he packi ng shed/ of fi ce.

As Ms. BHliott and the persons wth her were | eaving, Pat Bellany
shouted in English to Vicente Martinez, "You cause too many problens wth the
people. You're a trouble naker.” Ms. Hliott translated his words to Micente
Martinez in Spanish.



Vicente Martinez testified that Pat Bellany had called him"Traitor"
every tine he net him i.e., while he was working in 1975.

Pat Bellany testified he had said to Micente Marti nez on one of the two
occasions when Ms. Hliott came to the packing shed, "Martinez, | can't hire
you. | wouldn't if I could.”™ He testified that he said that because he
thought Micente was calling hima liar.

E Resusal to Rehire the Vicente Martinez Famly

Micente Martinez and his w fe had been enpl oyed t hrough t he | abor
contractor for about 10 years up through 1975 and had annual | y pi cked t onat oes
for Q P. Murphy & Sons.

A di scussion of their union activity appears in the section
headed " Background of Conflict Between Parties.”

The Vicente Martinez famly | earned about the new procedure for applying
for jobs through the posters intow. On July 27, 1976, Micente and his wife
Socorro, acconpanied by their sister-in-law Hena Martinez, went to the
of fice/ packing shed at QP. Mirphy's near Sol edad. They were given
application fornms by Frances Arroyo. They each filled out a formand submtted
themto Frances Arroyo.

Socorro filled in her daughter's name and soci al security nunber
along with other required data. She signed her own nane and that of her
daughter Maria too. It was unclear fromthe testi nony whether Ms.
Martinez believed that she had made application for herself by filing the
formshe signed for both. No other formwas offered to Socorro and M.
Arroyo kept the one for Maria until she came into sign it herself. M.
Arroyo scratched out the signatures nade by Socorro Marti nez.

The Vicente Martinez famly al so appeared at the field though they
had not been hired. They appeared repeated y asking for enpl oynent, but
were told there was no work avail abl e.

Wile the Martinez famly was turned away for |ack of work, |obs
were given to persons wth no prior experience at 0. P. Mirphy and, in
fact, sone who had not even pi cked tonat oes before. The |ater produced
testinony of Frances Arroyo concerning the productivity of the Martinez
famly as pickers conpared to other famlies is not borne out by the
records. It was clear that one could not tell fromthe records how nany
persons were pi cking under one nane or nunber, and accepted practice. It
woul d be a waste of tine to count buckets of tomatoes when there are ot her
variabl es that nake the count irrel evant.

Inlight of testinmony by Respondent’'s agents, it is concl uded that
entire famlies were treated together as one for the purpose of
enploynent. It was testified to by Frances Arroyo that, if a famly had
peopl e who were not dependabl e, the famly woul d not be hired.

There is extensive testinony in the record concerni ng whet her
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or not various rmenbers of the Martinez famly were "dependabl ", i.e., stayed
to the end of the season and pi cked a reasonabl e quantity of tomatoes. | deem
that naterial irrelevant to the issue of discrimnatory refusal to rehire in
light of testinony by Frances Arroyo when asked whether she was willing to
hire Vicente Martinez: "According to ne he woul d have been hired. If we had
needed hi mwe woul d have hired him Mcente quit early every year, but if we
had needed him we woul d have hired him" She al so stated she woul d have
hired Socorro Martinez and the whole famly.

F. Refusual to Rehire the Baltazar Martinez Famly

Baltazar Martinez is the brother of Mcente Martinez. Hs wfe is Hena.
Their children in this matter include Idolina, Bwa and Roberto. (Robertois
al so known as Baltazar and his social security nunber is in the name of
Baltazar. Herein | will refer to himas Roberto.) The famly had worked for
Tony Quznan, the |abor contractor, from1968 to 1975, nuch of that time in the
tomatoes at QP. Mirphy & Sons.

Al of the famly had been uni on nenbers since 1970. The famly
often worked together wth the famly of Micente Martinez and al ways
worked as a unit.

Oh July 28, 1976, Baltazar Martinez attenpted to file an application in
conformance with the new practice at QP. Mirphy & Sons. He asked Frances
Arroyo for an application, but was told that he coul d not have one until he
had finished working in the lettuce. This was the only person, of the some
800 applicants, that we are aware of having been refused an application. He
never returned agai n, because he knewthat his brother was not hired and
bel i eved he woul d not be either.

At the sane tine as his father attenpted to mnake application,
Roberto filed an application under his name of Baltazar.

Hena and the girls Idolina and Ewa filed applications during the
three-day authorized period. Hena was present wth Vicente and Socorro when
they filed applications.

None of the Baltazar Martinez famly was ever hired or called to work
at QP. Kurphy & Sons in 1976, though other persons wth no prior
experience at Q P. Mirphy were enpl oyed

G Refusal to Rehire Raynundo Moral es

Raymundo Moral es had worked for QP. Mirphy & Sons in 1975, through
the labor contractor, Secundino Garcia. He had been a dunper, i.e
dunped buckets of tomatoes into a truck.

He had been an observer for the UFW in the 1975 election. He
sonetines distributed flyers for the union and wore a union button and an
eagl e patch on his cap.

O July 26, 1976, Raynundo Morales filed an application at the QP.
Mirphy's Sons office. He was told he woul d be cal | ed when
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needed. It was understood he was to be hired as a dunper.

Frances Arroyo testified she had tried to call M. Mrales on repeated
occasi ons, but never got him She eventually talked to his nother, but by
then it was ctober and he was al ready working at another job. Apparently two
ot her dunpers had been hired previously, but had | eft before the end of the
season. The application formof M. Mral es contai ned a designation of Dunper
3A showi ng an intended assi gnnent.

H Refusual to "Rehire Manuel Sanchez and Maria Sanchez

Manuel Sanchez and wife Maria had worked for Q P. Mirhpy & Sons through
| abor contractor, Tony Quzrman, from1968 to 1975. (Sanchez is al so known as
Raphael Quznan.)

Neither he nor his wife filed applications for enploynent at Q P.
Mirphy & Sons in 1976. They knew of the application requirenent on July 28,
1976, but failed to submt them

It was not until the second week of the season that they actually
went to Respondent's fields. M. Sanchez was given two applications, but
neither one was filled out or filed at any tine. Ms. Sanchez did not
personal |y request enpl oynent until the fifth tinme she and her husband
went tothe field. The first four tinmes she stayed in the car.

Both M. and Ms. Sanchez testified that the reason they did not fill
out the formwas that they saw that others who had filled out the formwere
not being hired. The fact is that about 800 forns were filled out and over
500 persons were hired by use of the forns.

Manuel Sanchez had been a visible and active supporter of the UFW
during the 1975 el ecti on canpai gn.

I. Late Hring of Bva Serrato
Eva Serrato did not testify. There was no evidence offered to show when

she applied for work at Q P. Mirphy & Sons. Apparently she was hired | ater
in the season by appearing at the field.

1l D scussion of the | ssues and Concl usi ons

Testinony of Frances Arroyo

The primary and star wtness of the case was Respondent's Harvest
Supervi sor, Frances Arroyo. | found her testinony frought with contradiction
and nust characterize it as highly doubtful. Not only her demeanor and the
nmanner in which she testified, but also the character of her testinony was
such as to cast doubt on nuch of the rel evant evidence offered in support of
Respondent. (Evid. Gode Sec. 780) The nost clear inconsistency was her
del i berat e assertions under examnation by General Counsel and the Uhion that
the only things she and Mke Mirphy tallied fromthe 1975 Quznan payrol |
records was the payroll periods worked by each of the workers.
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Uoon exam nation by counsel for Respondent after a one-day hiatus in her
testi nony she alleged that the anal ysis of records included a conputation of
the nunber of buckets of tomatoes picked by each worker

O the one hand she attenpted to justify her failure to enploy certain
persons on the basis of their productivity, their staying to the end of the
season or not, and on the other hand she admtted she hired many persons
w t hout know ng anyt hi ng about themand even t hough they had no experi ence.
She all eged that she was able to tell who were good workers and who were poor
ones fromher own know edge of the people, but when confronted wth a list of
nunerous peopl e she was often unabl e to say anyt hing about them because she
couldn't renmenber them |If she could not recall at the tine of the hearing
one nust wonder how she was able to do so at the tine of enpl oynent.

Accordingly, | mstrust a large part of the wtness' testinony as |
bel i eve she was wilfully false as to a material point. GCertain aspects I
accept, inthat the probability of truth favors her testinony in those ot her
particulars, as hereinafter noted. (Wtkin Galif. Bvid. (2d ed) Section 1125)

Know edge of Lhion Activity

| infer to the know edge of the enpl oyer a consci ousness of the ULhion
activity on the part of all of the conplaining witnesses or their famlies.
Famlies were treated together, as Respondent's w tnesses indicate, because
they worked together, often under one nane or one nunber. In fact,
appl i cations were stacked together, or clipped together, as famlies, even if
filed at different tines. Respondent's wtness, Arroyo, admtted she hired a
famly on the basis of her assessnent of its individual menbers. Hence, if
she felt one was not suitable for enpl oynent she did not hire the renaini ng
nenbers of a famly. Accordingly, when | look at the union activity of any
one nenber of a famly, | attribute its net effect to the remai ni ng nenbers of
the famly insofar as the enpl oyer here responded.

Testi nony of w tnesses indicates union nenbership of all conplainants and
specific union activity of a protected nature by Micente Marti nez, Ema
Martinez, Manuel Sanchez, and Raynundo Moral es. Such activity included
participation in a work stoppage one week before the 1975 el ection by M cente
Martinez and the visible active support by Micente Marti nez, Manuel Sanchez
and Boma Martinez during the el ection canpaign by distribution of literature,
buttons and aut hori zation cards. Raynmundo Moral es and Vi cente Martinez were
UFWel ection observers. Mrales wore an eagle on his cap while working in the
fields.

Respondent was aware of the activity of the union adherents, not only
because of their visible participation in the el ection canpai gn and wearing of
union insignia, but al so because the agents of the enpl oyer were offered
buttons by M cente Martinez, i.e., to Pat Bellany and Frances Arroyo. Such
agents admtted their awareness of the activity of the union adherents, but
deni ed prej udi ce.
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Enpl oyer cites NLRB v Shen Val l ey Meat Packers 33 LRRM 2769: "Wile it is
not necessary that know edge of enpl oyee's union activities or intent to
discrimnate on account of union activities be established by direct evidence
and circunstantial evidence is sufficient, the evidence before Board nust be
of circunstances which do nore than give rise to a nere suspici on. They nust
be of such a character that they can reasonably be accepted as establishing as
a fact the matter which is in issue.”

Gounsel for the enployer cites the case by reference only to the words
underlined above. The cited case differs fromthe Q P. Mirphy case in
several ways, but specifically in that the Shen Vall ey enpl oyer was not shown
to have had any know edge of the union activity of the di scharged enpl oyees.
In the case at hand, there is evidence of the enployer's know edge of union
nenber ship and specific activity of certain of the conplaining enpl oyees.

Specifically reference is nade to the enpl oyer's know edge of union
activity as shown in the naterial identified as General Gounsel Exhibits 2d
and 10 wth reference to Vicente Martinez and Raynundo Morales, in addition to
ot her references above. It was clear fromthe testinony that agents of
enpl oyer were cogni zant of the activities of the other conpl ainants as well.

The enpl oyer cites NLRB v Atizens News (o., 12 LRRM 643, a 1943 case,
to say that the fact that an enpl oyee was engaged i n union activities, taken
alone, is not substantial evidence of discharge for engaging i n union
activates. Inthe cited case the Board found that the activity had ceased and
therefore did not nove to order cessation of possible discrimnatory actions
by the enpl oyer.

In Shattuck Denin Mning Gorp. v NLRB, 62 LRRM 2401, the N nth Qrcut
Gourt was faced with the citation of the above cited Atizens News (o. case,
anong others, and said: "The Board in support of the findings, cites cases
indicating that it is for the trial examner and the Board to resol ve
conflicts in the evidence and pass upon the credibility of wtnesses
(citations), that inferences drawn by the Board are strengthened by the fact
that the explanation of the discharge offered by the enpl oyer fails to stand
scrutiny (citations), that the Board nay consider facts and i ncidents
conpositely and draw i nferences reasonably justified by their cuml ative
effects (citations).

"Many nore cases could be cited in which the courts have used vari ous
expressions and stated various reasons in uphol ding or refusing to uphold the
findings of the Board. There is nore than enough scripture upon the subject
to enabl e any devil to cite sone of it for his purpose. (The devil can cite
scripture for his purpose. Mrchant of Venice, Act 1 Scene I, 1.99, WIIliam
Shakespear.) VW think it quite unnecessary to discuss, much | ess to reconcil e,
all of the statenents nmade by various judges on the subject, or even all of
the statenents appearing in the opinions in the cited cases. The statute
commands that we examne the record of each case to ascertai n whet her the
findings of the Board are supported by substantial evidence on the record
considered as a whole. This is not always easy, and judges rmay, and soneti nes
do, disagree about the
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result. nits face, each case is unique."

A'so considered in the case before us is the background of conflict
bet ween the Lhion and Respondent. There were several unfair |abor practice
conplaints filed and later w thdrawn or di sm ssed.

(bj ection to Prior Conpl ai nts

The Respondent objected to the adm ssion of General Gounsel's Exhibits
2A, 2B, 2C and 2D on the ground that those four charges filed by the UFW
agai nst the Respondent in 1975 and subsequently di smssed or w thdrawn nay be
highly prejudicial to Respondent's case. They were admtted for their
rel evance to show a background of conflict between the parties. The facts
being litigated in the i nstant case are not dependent upon the allegations in
those earlier charges. However, the election period in 1975 is relevant to
the instant case and those earlier charges were filed during the el ection
period. Local Lodge 1424 v NLRB, 45 LRRM 3213: ". . . However, where
occurences wthinthe limtations period in and of thensel ves constitute
unfair |abor practices, the earlier events may be utilized to shed |ight on
true character of matters occuring wthin such period. NRB v Carpenters
Dstrict Gouncil, 66 LRRM 2177 (1967): "The Trial Examner properly considered
four charges which had been di smssed or wthdrawn and even though the
activities had occurred beyond the six-nonth statute of limtations because it
coul d support an inference as to the Lhion's notive. Those activities
possessed background rel evancy wth respect to activity wthin the six-nonth
period, and in any event were only part of all the naterials which the Board
utilized." Longshoreman (I1LW) Local 13, 88 LRRM 1117: "NLRB nay t ake
judicial notice in unfair |abor practice proceeding of all rel evant docunents
and facts fromprior cases involving sane parties."

Show ng of Business Justification for Conduct

Respondent attenpted to show evi dence of a substantial business
justification for its conduct. M. Francis Mirphy stated the reason for use
of application forns was partly because the | aw hol ds enpl oyers responsi bl e
for enpl oynent of illegal aliens. The fact is, however, that Frances Arroyo
trestified she did not require conpletion of the alien section of the form
and peopl e were hired notw thstandi ng its i nconpl et eness.

Respondent argued that business requires that they only hire persons
whose records indicate "dependability.” In fact, however, no infornation was
sought, either on the application formor personally, that woul d provide data
concerning prior enploynent. Persons wth no previous record of enpl oynent,
either at Q P. Mirphy & Sons, or even in picking tonatoes, were, hired in
preference to 'certain uni on adherents.

Test i nony concerni ng the checking of 1975 payrol | records for
dependabi lity was in conflict and found questionable. Even if such a check
had been nmade, the records are inadequate to determne such dependability
because various famly nenbers work toget her
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under one or two nanes and thus distort the count as to how nany buckets of
tomat oes are pi cked by any one person. Further, no record was kept of whether
crews were laid off at the end of the 1975 season resulting in a notation of
early leaving by sone. Even if, such evidence were available or reliable, it
is clear that nmany other persons were hired though they left the fields early
Iin the 1975 season.

| do not find that the Respondent has cone forward wth evidence to
sustain its contention that it was notivated by | egitinmate busi ness

objectives. Further, | conclude that the enpl oyer's conduct was inherently
destructive of the enployees rights. NLRBv Qeat Dane Trailers, Inc., 65
LRPM 2465 (1967): "If it can be concluded that enpl oyer's discrimnatory

conduct was inherently destructive of inportant enpl oyee rights, no proof of
anti-union notivation is needed and NLRB can find a violation of LMRA even if
enpl oyer introduces evidence that the conduct was notivated by business
considerations; if, however, the adverse effect of the discrimnatory conduct
on enpl oyee rights is conparatively slight, an anti-union notivation nust be
proved to sustain the charge if the enpl oyer has cone forward wth evi dence of
legitimate and substantial business justifications for the conduct; in either
situation, once it has been proved that the enpl oyer engaged in di scrimnatory
conduct which coul d have adversely affected enpl oyee rights to sone extent,
the burden i s upon enpl oyer to establish that it was notivated by legitinmate
obj ectives since proof of notivation is nost accessible to him"

Both parties cite Radio Oficers Lhion v NLRB, 33 LRPM 2419: "Section
8(a)(3) of the Act does not outlaw all encouragenent or di scouragenent of
nenber ship in | abor organi zations; only such as is acconplished by
discrmnation is prohibited. Nor does this section outlaw discrimnation in
enpl oynent as such; only such discrimnation as encourages or di scour ages
nenbership in a | abor organi zation i s proscri bed.

"Act does not require that enployees di scrimnated agai nst be the
ones encouraged for purposes of violations of Section 8(a)(3); nor does
Act require that change in enpl oyees "quantumof desire’ to join, a union
have i medi ate mani festations .

"Congress, in enacting Section 8(a)(3) of Act, intended the
enpl oyer's purpose in discrimnating to be controlling."

"Specific evidence of intent to encourage or di scourage nmenbership in a
| abor organi zation is not an indi spensabl e el enent of proof of violation of
Section 8(a)(3) of Act.

"Enployer's protestation that he did not intend to encourage or
di scourage nenbership in a | abor organi zation nust be unavailing in
proceedi ng under 8(a)(3) of Act where a natural consequence of his action
was such encour agenent or di scouragenent. "

Bver since the first case to reach the court under NLPA Labor
Board v Jones Laughlin Sted Gorp., 301 US 1 [1 LRPM703],
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it has been held that the enpl oyer's true purpose, his real notive, is the
guestion to be deci ded.

The Enpl oyer cites Pittsburg - Des Miines Seel Go. v NLPB, 47 LRRVI 2135
"(9th dr., 1960) , and contends that it holds that an enpl oyer's
discrimnatory intent may be concl usively presuned only if the encouragenent
or di scouragenent of union nenbership nust be a natural and foreseeabl e
consequence of the discrimnation and the discrimnation itself nust be based
sol ely upon the criterion of union nmenbership or protected activity.

The Pittsburg - Des Mines Seel (. case provides an estensive
di scussi on of the cases of Radio Gficers Lhion v NNRB, 347 US 17, 33 LRRV
2417 (1954) (which itself contained a consolidation of cases including NLRB v
Gaynor News (o., 197 F2d 719, 30 LRRM 2340 (2nd dr 1952) cited in Enpl oyer's
brief inthe Q P. Mirphy case.). That discussion states in part that "Wen
criteria other than union nenbership or activity are used as the basis for an
enpl oyer' s discrimnation, the exceptional rule of Radio (ficers' does not
apply since the kind of discrimnation which inpelled the rule is absent. It
is then up to the Board to predicate a conclusion of unlawful intent upon nore
speci fic evidence; a show ng of the discrimnatory treatnment plus its natural
and foreseeabl e consequences w Il not suffice.”

| find here that it was indeed union activity that was used as a
basis of discrimnation by Q P. Mirphy & Sons in refusing to rehire
certai n uni on adherents.

Fromny observation of all of the wtnesses, their deneanor and the
character of their testinony, | conclude that the refusal to rehire certain
persons, as hereinafter designated, was indeed discrimnatory and sufficient
I nference was available for me to determne that the activity of union
adherents was the true, underlying reason for such action by the enpl oyer.
Shattuck Denin Mning Gorp. v NLRB, 62 LRRM 2403: "Actual notive, a state of
mnd, being the question, it is seldomthat direct evidence wll be available
that is not also self serving. In such cases, the self serving declaration is
not conclusive; the trier of fact nay infer notive fromthe total
circunst ances proved. Qherw se no person accused of unlawful notive who took
the stand and testified to a | awful notive coul d be brought to book. Nor is
the trier of fact--here the trial examner--required to be any nore nai f than
Is ajudge. ('Judges are apt to be naif, sinple mnded nen, and they need
sonet hi ng of Mephi stophel es.” Holmes, Law and Gourt, in Speeches 102, 1913.)
If he finds that the stated notive for a discharge is false he certainly can
infer that there is another notive. Mre than that he can infer that the
notive is one that the enpl oyer desires to conceal --an unl awful notive—at
| east where, as in this case, the surrounding facts tend to reinforce that
inference. . . ."

"V are to respect the duties of the trier of fact to deci de whomto
believe, to reconcile conflicting evidence and to draw such inferences as the
evi dence reasonably supports. And we are told by the Suprene Gourt, in no
uncertain terns, that "there is no place in the statutory schenme for one test
of the substantiality of evidence in reinstatenent cases and another test in
ot her cases, (NLRB v
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Wl ton Mg. (o., 52 LRRM2272). The statute al so conmands that the
Board consi der whet her the enpl oyee was di scharged for cause
(citations)."

As stated in NLRB v Ace Gonb (o., 58 LRRM 2732, it has | ong been
establ i shed that for the purpose of determning whether or not a discharge is
discrimnatory in an action such as this, it is necessary that the true,
under | yi ng reason for the discharge be established That is, the fact that a
| awf ul cause for discharge is avail able is no defense where the enpl oyee is
actual |y di scharged because of his union activities. Afortiori, if the
discharge is actual ly notivated by a | awful reason, the fact that the enpl oyee
Is engaged in union activities at the tine wll not tie the enpl oyer's hands
and prevent himfromexercise of his business judgnent to di scharge an
enpl oyee for cause.

Gonduct of Pat Bel | any

The statenents of Pat Bellany to Vicente Martinez are found to be the
statenents of the enployer. Martinez coul d reasonably believe that Bellany's
calling hima "traitor” and a "troubl e naker”, and saying that even if he
could hire himhe wouldn't do so, were the statenents of Respondent.

It has been held that even if a forenman is not a supervisor, the
enpl oyer placed himin a position where enpl oyees reasonably coul d bel i eve
that he spoke on behal f of managenment, and therefore his acts are inputable to
enpl ]E)yezI whet her or not these acts were actual ly authorized or subsequentl|y
notifi ed.

"Under circunstances such as here present, an enpl oyer is chargeabl e
w th know edge of union activities acquired by a supervisor, and the
supervisor's statenents are probative evidence of the notivation for the
di scharge of enployees.” Montgonery VWard and (o., 115 NLRB 645.

Section 1140.4(j) of the Act defines the termsupervisor: "The
‘supervi sor’ neans any individual having the authority, in the interest of the
enpl oyer, to hire, transfer, suspend, lay off, recall, pronote, discharge,
assign, reward, or discipline other enpl oyees, or the responsibility to direct
them or to adjust their grievances, or effectively to recommend such acti on,
if, in connection with the foregoing, the exercise of such authority is not of
a nerely routine or clerical nature, but requires the use of i ndependent
j udgnent . "

Section 1165.4 of the Act sets forth the agency theory to be applied
inthe admnistration of the Act: "For the purpose of this part, in
determni ng whether any person is acting as an agent of another person so
as to nake such person responsi ble for his acts, the question of whether
the specific acts performed were actual |y authorized or subsequent!|y
ratified shall not be controlling."

Additional ly, pursuant to Section 1165.4 of the Act, the conduct of
Respondent' s agents, Francis Mirphy, secretary and production nanager, Frances
Arroyo, supervisor, Mke Mirphy, supervisor, and
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Pat Bel |l any, supervisor, are attributed to respondent whose liability is
founded upon the conduct of its agents.

Change of Hring Policy

The enpl oyer here contends that he did not change any rules. He asserts
that the policy of not rehiring "undependabl e" workers was | ongstandi ng w th
the Q P. Murphy conpani es and was specifically applied to all other personnel
except field persons. Respondent maintains that the sane policy woul d have
applied to field personnel if the conpany had control, but that in prior years
such persons were under control of |abor contractors.

| find that the labor contractors were in fact enpl oyees of
Respondent and, as such, were its agent for all purposes. (Section
1140. 4(c) of the Act provides in pertinent part that "The enpl oyer
engagi ng such labor contract . . . shall be deened the enpl oyer for all
purposes under this part.") In 1975 the affected enpl oyees worked for Q
P. Mirphy & Sons, notw thstanding its contention that they worked only for
contractors.

Thus, a change was nade in the policy affecting field personnel when in
1976, only "dependabl " persons were to be reenpl oyed. Further, no
announcenent of such a policy had been nade to the enpl oyees either in 1975 or
1976. None of the enpl oyees was warned that |eaving the fields before the end
of tomato season, or failure to pick a certain nunber of buckets of tomatoes,
woul d be grounds for not rehiring.

Pertinent to the instant case is the case of Spotlight Go., 76 LRRM 1441.
"Enpl oyer violated LMRA when it failed to reinstate enpl oyee foll ow ng her
| eave of absence, allegedly for overstaying her |eave and for poor production,
since real reason was her union activities prior to her leave. (1) enployer
knew of enpl oyee's union activities; (2) enployer nade statenent indicating
that its failure to reinstate enpl oyee was discrimnatorily notivated; (3)
enpl oyee never had been reprimanded for her alleged poor production, and, even
assumng her production was |ow, this would not justify enpl oyer's subsequent
hiring of nany inexperienced workers; (4) two other enpl oyees who al so had
overstayed their | eaves of absence were neither discharged nor reprinanded."”

"Enpl oyer had i nposed a new condition of enpl oynent upon enpl oyee seeking
toreturn to work. He thus violated the act in that such condition was
actual Iy inposed due to her prior union activities." (Spotlight Go., supra)

Enpl oyer cites Indiana Metal Products Gorp. v NLRB, 31 LPRWV 2490,
accurately stating the holding in that case that the General Gounsel had the
burden of proving- affirnatively, by substantial evidence, that an enpl oyee's
di scharge was due to union activities. However, the cited case indicates that
it was clear fromthe record that nothing had happened prior to the discharge
of the enpl oyee (Meyer) which would sustain the Board' s finding that it was
his activity upon behal f of the Uni on which was the cause of his di scharge.
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Such is not the case in the Q P. Mirphy natter.

Aso, in the Indiana Metal Products case the court pointed out the
nunerous i nferences that were nade by the Board in order to find that Meyer
was fired for union activity. The court noted that "it is well established
that inference piled on inference is not a substitute for evidence."

Inthe Q P. Mirphy case it was not necessary to put one inference upon
the other to find discrimnation in light of testinony by Respondent's agent
Frances Arroyo which, through repeated contradictions and doubtful statenents,
| eads one to conclude that union activity was, indeed, a basis for refusing to
hi re enpl oyees. Hence, the contenti on of Respondent that it had substanti al
busi ness justification for its conduct is rejected.

Sone Lhi on Menbers \Wre H red/ Sone Non-activist Persons \Wre Not Hred

Empl oyer cites Quality Casting Go. v NLRB, 54 LRRM 2674 (6th A r 1963),
and alleges it holds that if the group affected cl early includes enpl oyees who
did not engage in the protected activites, both discrimnation and notivation
nust be proved.

V¢ distinguish the Quality Casting (. case fromthe Q P. Mirphy nmatter
in part by noting that in Quality the court found: "An inportant
consideration in determning whether petitioner was notivated by anti-union
bias i s whether such bias had nanifested itself in other situations. A though
this petitioner had experienced nore than one year's |abor unrest, starting
wth certification of the Union, proceeding through the strike and the
strike's failure, and concluding with the Union decertification, the only
conplaint of an unfair |abor practice which was nade was the one that is
before us now”; while inthe Q P. Mrrphy case we note that several unfair
| abor practice charges were rmade by the Uhion agai nst the enpl oyer during the
year prior to the charges at hand.

Further, the courtheld in the Quality case that where the enpl oyer's
actionis directed at a group that clearly includes others who did not engage
in such activities, NLRB nust not only prove discrimnation but also the
enpl oyers notivation. The facts of that case make it plain that the
enpl oyer's intent was not clearly to discrimnate agai nst Uhi on nenbers by
changing a profit-sharing plan to excl ude enpl oyees with 50 percent
absent eei sm Evi dence supported the enpl oyer's claimthat the plan was
changed to permt nore strikers to receive benefits than woul d have been
permtted under stricter adherence requirenents of the forner plan and that
the enpl oyer's plan was only to require a mni mumanount of work and
consequent profit creation for profit-sharing eligibility.

Inthe Q P. Mirphy case, however, Respondent naintains it hired nany
Lhi on nenbers and even some who had served on the Ranch Coonmttee. First,
it is clear fromthe overwhel mng vote for the Unhion that Respondent had
no choice but to hire Uhion nenbers if it wanted to have its tonatoes
pi cked. Second, the acti vi st
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nenbers listed by the enpl oyer, i.e., known Chavistas, were declared by
Frances Arroyo to be her personal friends.

The Martinez Famli es

Though there is clear evidence that Vicente Marti nez had been an
observer at the 1975 election, he denied it in his testinony. The question is
whet her his false statenent taints the renai nder of his testinony and whet her
the false statenent is relevant. Actually, to tell the truth woul d have been
nore in hisinterest, as it was his intent to showthat Respondent
di scrimnated agai nst hi mon account of his union activities. The false
stat enent does not have sufficient significance to warrant rejection of his
total testinony in light of the corroboration of other evidence in support of
his remai ning statenents (Wtkin, Galif. Bvid. (2d ed) Section 1125)

There is sufficient indication fromall testinony taken together, in
addition to the show ng of conflict between the parties due to union activity,
that Vicente Martinez was discrimnatorily refused reenpl oynment because of his
union activity. He had never been inforned that his work was unsatisfactory,
never disciplined, never told that there would be a change in policy for the
comng year, not warned to stay for an entire season. He was told by an
i nportant agent of the enpl oyer, Pat Bellany, on several occasions that he was
a "traitor". He was alsotold in an angry shout by that agent that he was a
"troubl e maker" and that even if he (Bellany) did have authority to rehire he
wouldn't doit.

At the hearing, Respondent offered conflicting testinony as to the
reasons for not rehiring icente Martinez. It was admtted, however, that had
a job been avail abl e he and his entire famly woul d have been hired. This
statement negates all of the other testinony alleging i nadequaci es of the
famly as tomato pi ckers.

Section 1152 of the Act states: "Enpl oyees shall have the right to
self-organi zation, to form join, or assist |abor organizations, to bargain
collectively through representatives of their own choosing, and to engage in
ot her concerted activities for the purpose of collective bargai ning or other
mutual aid or protection.”

Section 1153 states, in pertinent part: "It shall be an unfair | abor
practice for an agricultural enployer to do any of the followng: (a) to
interfere wth, restrain, or coerce agricultural enployees in the exercise of
the rights guaranteed in Section 1152. . . . (c¢) by discrimnation in regard
tothe hiring or tenure of enpl oynent, or any termor condition of enploynent,
to encourage or di scourage nenbership in any | abor organi zation. "

The | anguage of Sections 1153(a) and 1153(c) is essentially the sane
as Sections 8(a)(1l) and 8(a)(3) of the NLRA

Section 1148 of the Act states that: "The Board shall foll ow applicable
precedents of the National Labor Pelations Act as anended."

It is well established that a violation of Section 8(a)(3) is
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a per se violation of Section 8(a)(1) of the NLRA and the Board has fol | owed
this rule in finding that a violation of Section 1153(c) is a per se violation
of Section 1153(a) of the Act. See Mirris, The Devel opi ng Labor Law (1971),

p. 66.

Under the circunstances | view Pat Bellany's statenents as a fl agrant
interference wth the statutory rights of Vicente Martinez, and as
constituting conduct violative of Section 1153(c) of the Act, and | so find.
Accordingly, | find such conduct also a violation of Section 1153(a) of the
Act .

Furthernore, | find that in light of the enpl oyer's espoused practice
of treating whole famlies together, Socorro Martinez and Maria Martinez
suffered the same discrimnation as that of Vicente Martinez. Hence |
find the sane violations of 1153(c) and 1153(a) for each of them

As to the Baltazar Martinez famly, | find that it was the daughter Ema
who was the activist union adherent. She, too, was known by managenent as one
of the distributors of buttons, leaflets, etc. during the 1975 el ection
period. It is concluded that her activity resulted in discrimnatory refusal
to rehire her and consequently her entire famly including Baltazar, H ena,

I dolino and Roberto (aka Bal tazar).

It is sufficient to conclude that the refusal to rehire one of the two
Martinez famlies was tantanount to a refusal to hire the other because it
appears fromthe testinony that both famlies worked together, had previously
lived together, were related, applied together (in part at |east) and were
thought of as a unit. That woul d be enough. In addition, however, | find
that Frances Arroyo's refusal to give an application formto Bal tazar was an
outright act of discrimnation. No one else was refused an application form
on any grounds. The fact that he was working in the lettuce on July 18, did
not nean he woul d be doing so on August 5 or later. |If M. Arroyo had wanted
to consi der himshe coul d have cal |l ed and checked to see if he was avail abl e.
A refusal to accept his application assured she woul d not do even that.

| find, therefore, that such conduct by Frances Arroyo, an agent of
Respondent, in refusing to hire such nenber of the famly, constitutes
violations of Section 1153(c) of the Act. Accordingly, | find also violations
of Section 1153(a) of the Act.

Hence | find such violations in the cases of: Baltazar Martinez, H ena
Martinez, Bwa Martinez, Idolina Martinez, and Roberto (Baltazar) Martinez.

Raynundo Mor al es

In the natter of Raynundo Morales | do not find sufficient evidence to
sustain the allegations of the Union and General CGounsel that he was refused
enpl oynent because of his union activities.

M. Mrales was an active supporter of the Union and known as
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such by nmanagenent, but there is no evidence in his case such as there was
inthe Martinez matter that nanagenent acted agai nst him

M. Mrales requested that he be hired as a dunper. This is a
limted position. Not nany were enpl oyed. There is nothing to indicate
that he deserved any preference over the few others chosen. He had worked
for Mirphy as a dunper only one other tine.

In fact, | believe that the enployer did try to contact M. Mral es.
Even he admtted that his nother received a call for himin |ate Septenber or
early QGctober when he was about to start at another job. The fact that it was
late in the season may inply a desire to put this U-Wadvocate at the bottom
of the list, but there is no strong indication of such a notive. The fact
that the enpl oyer already designated the truck and the side of the truck (3A
that he would work on inplies its good faith effort totry to hire him
Accordingly, | recommend that the allegations of discrimnatory refusal to
rehire Raynundo Mral es be di sm ssed.

The Sanchez Famly

| also findin the natter of Manuel Sanchez and Maria Sanchez
insufficient evidence to sustain allegations that they were refused
enpl oynent because of union activities.

There was not hi ng done by the enpl oyer to indicate a specific feeling
about the Sanchez famly, though M. Sanchez had been a visible and active
supporter of the Uhion.

| believe it would be unfair in this instance to expect the enpl oyer
to give jobs to M. and Ms. Sanchez though they did not even conply wth
the application procedure.

Requiring the application was not in itself a sufficient change in
policy to warrant a finding of discrimnation here. The enpl oyer certainly
needs sone neans of knowng who is interested and where to contact
appl i cant s.

The Sanchez famly knew of the requirenent and of the three-day
accept ance period. They ignored both. It was not until the second week of
pi cking that they went to the field and asked for work. By then, they had to

take a chance wth others. Sill they refused to fill out applications. | do
not find their explanation for refusal convincing in this instance, i.e., they
claimthey were afraid to fill out applications because ot hers had done so and

didn't get jobs. There were others who did get jobs. Besides they coul d not
have forned that opinion until after picking began. By then they had al ready
ignored the procedure. | do not find a preponderance of evidence to support
the allegations of discrimnatory refusal to rehire in this instance.
Accordingly, I recoomend that the allegations of discrimnatory refusal to
rehi re Manuel Sanchez and Maria Sanchez be di sm ssed.

Bva Serrato
In addition, there was insufficient evidence offered to sustain
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an allegation that BEva Serrato was refused reenpl oynent due to di scri mnatory
conduct by the enployer. In fact, there is no indication in the record of
when Eva Serrato applied for work. Ve only know that when she applied for
work in the field on sone occasion it was granted. Her application formwas
not offered and she did not testify. In addition, there was insufficient
information to conclude that she had a basis for alleging discrimnation.

Accordingly, | recommend that the allegation of discrimnatory refusal
to rehire BEva Serrato be di sm ssed.

V. Questions Regarding Legal Residency of Farnworkers

Both parties have asked for a determnation of the matter as to whet her
or not wtnesses in an unfair |abor practice hearing nay be asked questi ons
regarding their legal residency. | found the questions irrelevant at the
hearing, but repetition of the question may have had a chilling effect on
testinony. It was alleged, at least in argunents, that one wtness did not
testify on that account.

There was sufficient basis for a ruling of irrelevancy in the instant
case, because Frances Arroyo had testified as an agent of the enpl oyer that
she did not require the conpl etion of that section of the application form
which called for alien status. She stated that sone filled it out and sone
did not. It did not preclude their enploynent. Further, when | asked counsel
for the enployer if he was alleging that |egal residency was one of the
reasons peopl e were not hired, he answered in the negative. In such an
instance | needed to look no further. Nevertheless, | nmake the fol | ow ng
contentions and recommend that no questions concerning | egal residency be
admtted in an unfair |abor practice case:

No Sate or Federal |aw requiring enployers to check the immgration
status of its enployees is currently in effect or was in effect at the tine
the conpl ai ni ng w t nesses were deni ed reenpl oyment. It is not illegal to hire
non-U S. citizens who have no i mmgration docunents, nor is it illegal for
such undocurnent ed persons to work. In fact, the Federal Statute which
prohibits the harboring of aliens not lawfully entitled to enter or reside in
the U S provides specifically that enpl oynent (including the usual and nornal
practices incident to enpl oynent) shall not be deemed to constitute harboring.
Title 8 US Code Section 1324(b).

Galifornia Labor Code Section 2805(a) nakes it a msdeneanor for an
enpl oyer to "know ngly enploy an alien who is not entitled to | awful residence
inthe hited Sates if such enpl oynent woul d have an adverse effect on | aw ul
resident workers". This statute was enjoined as an unconstituti onal
preenption of Federal authority before any enforcenment took place. Dol ores
Canning (., Inc. v Howard, 40 CA 3d 673 (1974); De Canas v Bica 40 CA 3d 976
(1974). The U S Suprene Gourt reversed the CGalifornia Gourt of Appeal in De
Canas . ca, us , 96 . 933 (1976) but the case was remanded to
the Galifornia Gourt of Appeal to determne if the statute i s unconstitutional
as applied, a question not reached by the CGalifornia courts. The Gourt of
Appeal s has nade no ruling to
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date and the injunction agai nst enforcenent is still in effect.

Undocunented aliens are included in the definition of enpl oyee under the
NLRA and the ALRA Handling and Equi pnent Gorp., 85 LRRM 1603 (1974), Law ence
Rgging, Inc., 82 LRRM 1784 (1973). Alienage is irrelevant to a
determnation of legal rights under the ALRA

The case on point is Aray's Bakery & Noodl e (o., 94 LRRM 1165 (1976), in
which the NLRB hel d that enployees in Galifornia who are illegal aliens and
who have been discharged in violation of the NLRA are entitled to
rei nstatenent and back pay since illegal aliens are "enpl oyees” wthin the
neaning of the NLRA and entitled to its full protection. The NLRBin the
Amay's, supra, case discussed the current status of Labor Code Section 2805
and found that the statute is permanently enjoined fromenforcenent until a
final determnation is made by the Galifornia Suprene Court pursuant to
DeCanas V. ca, supra. Thus the Respondent incurs no liability under Labor
Code Section 2805.

| assert further that it is an unfair |abor practice to interfere wth,
restrain or coerce farmworkers in the exercise of their rights under the Act.
The right to testify at a hearing is a protected right under Section 1153(d).
Systematic intimdation of farmworkers by counsel for any party cannot be
condoned in practice before the ALRB. The questioni hg about immgration
status tends to frighten wtnesses who fear deportation by the Immgration and
Naturalization Service. Exercising the privilege against self-incrimnation
is not sufficient to calmthe fears of farmworkers who may not trust the
nysterious ways of the lawto protect themagai nst deportation when it is the
sane | egal systemwhich subjects themto deportation in other contexts.

Accordingly, I find that any questioning by counsel regarding emgration
status of farnworkers during any proceedi ngs before the ALRB shoul d be
prohibited. Such questions are categorically irrelevant to any issues bei ng
litigated and, furthernore, constitute an unfair |abor practice which tends to
interfere wth, restrain and coerce farmnorkers in the exercise of their
rights under the Act.

V. Renedy
Havi ng found that Respondents have engaged in certain unfair |abor
practices wthin the neaning of Section 1153(a) and (c) of the Act | shall

recomrend that they be ordered to cease and desist therefromand take certain
affirmati ve action designed to effectuate the policies of the Act.

Uoon the basis of the entire record, the findings of fact and
conclusions of law and pursuant to Section 1160.3 of the Act, | hereby
I ssue the foll ow ng recormenced order:

CROER

Respondents, their officers, their agents and representatives, shall:
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1. Take the followi ng affirmative acti on which is deened
necessary to effectuate the policies of the Act:

(a) offer to the below |isted persons enpl oyment and full
reinstatenent to their forner or substantially equival ent jobs w thout
prejudice to their seniority or other rights and privileges, and nmake t hem
whol e for any | osses they nay have suffered as a result of their not bei ng
enpl oyed fromthe first to the last day of the 1976 tonato pi cki ng season.
This shall apply to Vicente Martinez, Socorro Martinez, Maria Martinez,
Baltazar Martinez, Hena Martinez, Ewma Martinez, Idolina Martinez and Roberto
(aka Baltazar) Martinez. Additionally, the enpl oyer shall pay to those persons
naned an interest rate of 7%on any sumof such back pay due (Valley Farns and
Rose J. Farns, 2 ALRB No. 41). Such offer of reinstatenent shall be nade at
t he begi nning of the 1977 tonat o harvest season and shall be unconditional as
to each of the above-naned persons.

(b) preserve and, upon request, make available to the Board or its
agents, for examnation and copying, all payroll records, social security
paynent records, tine cards, personnel records and reports, and all other
records necessary to anal yze the anount of back pay due and the right of
uncondi tional reinstatenent under the terns of the Board' s QO der.

(c) nail a Notice to all enployees of Q P. Mirphy & Sons, to be
printed in English and Spani sh, along wth a copy of the Board's Oder to all
of its enployees listed onits naster payroll for the payroll period endi ng
Septenber 15, 1976. The necessity of nailing the Notice and O der to
enpl oyees fromthe 1976 season is due to the seasonal nature of the tonmato
harvest and the fact that on Septenber 15, 1976, Respondent enpl oyed five full
crews of workers indicating its |ast peak enpl oynent period prior to these
proceedi ngs Southland Mg. Gorp., 157 NLRB 1356, 61 LRRM 1552 (1966).

(d) the same Notice to all enployees in English and Spani sh shal |
be posted at the beginning of the 1977 tonato harvest season for a period of
60 days in promnent |ocations next to enpl oyer work areas, such as on the
dunpi ng bins, pick-up trucks, portable toilets and other novabl e itens present
inthe tomato fields as well as in the packing sheds and other fixed | ocations
to be designated by the Board (NLRB v Express Publishing Go., 312 US 426, 8
LRRM 415 (1941) and Valley Farns and Rose J. Farns, 2 ALPB No. 41 (1976).

(e) the sane Notice in Spani sh and English shall be read in both
| anguages at the commencenent of the 1977 harvest season on conpany tine to
all those then enpl oyed, by a conpany representative. A Board agent shall be
present at the reading of the speech and shall be given the opportunity at
that tine to meet wth the enpl oyees for a time certain in the absence of the
conpany' s representatives to answer questions regarding the contents of the
Notice and to expl ain enpl oyee rights under Section 1152 of the Act. The
Board has recogni zed there is significant illiteracy anong agricul tural
enpl oyees (Samuel S. Vener CGo., 1 ALPB Nb. 10 (1975)). The fact of illiteracy
is a basis for ordering the r eadi ng of notices. See, e.g. , NLRB v Bush Hog,
Inc., 405 F.2d 755, 70 LRRM 2070, 2072 (5th Qr. 1968);
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Marine Vel ding and Repair Wrks v NLRB, 439 F. 2d 395, 76 LRRM 2660, 2663
(8th dr. 1971) and cases there cited.

The Nbtice to enpl oyees shall begin with the fol | ow ng paragraph:

"Aiter atrial inwhich all parties had the opportunity to present
their evidence, an Admnistrative Law Oficer of the Agricultural
Labor Relations Board has found that Q P. Mirphy & Sons viol ated the
Agricultural Labor Relations Act, and has ordered the conpany to
(make this speech, wite this letter, post these notices) and keep
the promse that it makes in this (speech, letter, notice)".

The conpany shall promse inits Notice that it wll do what the
Board has ordered; that it wll not coomt any of the unfair |abor
practices so enunerated by the Board and that the rights of agricultural
enpl oyees under the ALRA shall not be violated by the conpany. The Board' s
Notice to workers in Tex-Cal, supra, 3 ALRB No. 14 at P. 21, shall be the
guideline for drafting an appropriate Notice in this case.

2. Cease and desist from

(a) di scouragi ng nenbership of any of its enployees in the Uhion
or any other |abor organization, by cajoling them comenting upon their
all egi ance, refusing to enpl oy, enploying later in the season, giving
preference to friends of the enployer's agents, changing work rules and
policies in such a manner as to have the effect of discrimnating because of
uni on nenbership, or in any other nmanner discrimnating against individuals in
regard to their hire or tenure of enpl oynent or any termor condition of
enpl oynent except as authorized in Section 1153(c) of the Act.

(b) in any other nanner interfering wth, restrai ning and coerci ng
enpl oyees in the exercise of their right to self-organization, to form join
or assist |labor organizations, to bargain collectively through representatives
of their own choosing, and to engage in other concerted activities for the
pur pose of collective bargaining or other nutual aid or protection, or to
refrain fromany and all such activities except to the extent that such right
nay be affected by an agreement requiring nenbership in a | abor organi zation
as a condition of continued enpl oynent as authorized in Section 1153(c) of the
Act .

It is further recoomended that the allegations of the conplaint alleging
viol ations by Respondents of Sections 1153(a) and 1153(c) by their refusal to
rehire Manuel Sanchez, Maria Sanchez, BEva Sarrato, and Raynundo Mral es be
di sm ssed.

DATED  April 15, 1977 - ~
e .
] N

derEg | QKN et

Thonas Patrick Burns
Admnistrati ve Law G fi cer
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