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DEQ ST ON AND
CERTI H CATI ON G- REPRESENTATI VE

Pursuant to the provisions of Labor Code Section 1146,
the Agricultural Labor Relations Board has del egated its authority
inthis matter to a three-nenber panel.

Follow ng a petition for certification filed by the United
FarmVWrkers of America, AFL-A O (AW, on My 31, 1977, a secret-ball ot
el ection was conducted on June 7, 1977, anong the agricul tural enpl oyees
of the Enployer at its Brea nursery. The official tally of ballots

showed the follow ng results:

URW. 89
No Lhion ............... ... 78
Challenged Ballots .................... 9
Total ........ ... .. 176

The Enpl oyer filed tinely objections, three of which were
set for hearing. Subsequent to the hearing, Investigative Hearing
Examner (IHE) Judy Vi ssberg issued her Decision, in which she

recommended that the Enpl oyer's



obj ections be dismssed and that the UFWbe certified as collective
bar gai ni ng representative of the unit enpl oyees. The Enpl oyer tinely
filed exceptions to the IHE s Decision and a supporting brief. The UFW
filed a brief in opposition to the Ewpl oyer's exceptions.

The Board has consi dered the objections, the record, and the
IHE s Decisioninlight of the exceptions and briefs and has decided to
affirmthe rulings, findings, and concl usions of the IHE as nodified
herein, and to adopt her recommendations to di smss the objections and
certify the UFWY

V¢ do, however, find nerit in the Enpl oyer's exception to the
IHE s conclusion that the statement by Tanis Ybarra to Maria Rodri guez

was not a threat. The statenent found to have

Y The | HE recommended that the UFWbe certified as the excl usi ve
bargai ni ng representative of all the agricultural enpl oyees of the
Enpl oyer inthe Sate of Galifornia. The Enpl oyer excepted to this
recommendat i on because the el ection concerned only the Enpl oyer's
establishment at Brea, Galifornia, rather than all of the |ocations where
Sel ect Nursery does business. The recommendation of the | HE nay stemfrom
the unit description on the direction of notice and el ecti on whi ch stat es,
"Al agricultural enpl oyees of the enployer”. The union's petition for an
el ection acknow edged that the unit sought did not include all of the
Enpl oyer's agricultural enployees in the Sate of Galifornia, and that the
agricultural enpl oyees of the Epl oyer are enployed in two or nore noncon-
tiguous geographical areas. Accordingly, the unit description set forth
inthe direction and notice of election should be read to nean all of the
agricultural enpl oyees of the Enployer at the Brea nursery. Based on the
notice given the Regional Drector in the petition, we presune he found
the Enpl oyer's operations to be in two or nore nonconti guous geogr aphi cal
areas, and that it was inappropriate to include all of the Enpl oyer's
operations in one unit. Had he intended to include the enpl oyees at the
other Select facilities inthe unit, he logically woul d have desi gnat ed
the other facilities as election sites al so. Pursuant to Section 1156.2 of
the Act, we conclude that the appropriate unit is all the agricultural
enpl oyees of the Enpl oyer at the Brea nursery.

4 ALRB No. 61 2.



been made by Ybarra that "perhaps those who don't sign [cards] woul d be
fired fromtheir jobs" is mscharacterized by the | HE as a possi bl e
reference to a union security clause. The record shows Ybarra to be a
prof essi onal UFWorgani zer wth substantial experience. Had he intended
to nake Rodriguez aware of the effect of a union security agreenent, he
certainly coul d have done so nore accurately and wth a | ess threateni ng
choi ce of words.

V¢ also disagree wth the IHE s finding that conditional terns
such as "perhaps" or "possibly", prefacing otherw se coercive renarks,
have a mtigating effect. The injection of words of this type does very
little to change the statenment's actual inpact. The inplied threat still
cones through clearly. Even though we find such statenents to be inplied
threats, we do not believe they are sufficient to justify setting aside
the el ection given the facts and ci rcunstances present in this case. See

Jack or Marion Radovich, 2 ALRB Nb. 12 (1976).

CERITI FH CATI ON G- REPRESENTATI VE

It is hereby certified that a ngority of the valid votes have
been cast for the United FarmVWWrkers of Arerica, AFL-AQ and that,
pursuant to Labor Code Section 1156, the said | abor organi zation is the
excl usive representative of all agricultural enpl oyees of Select Nursery
enpl oyed at its Brea facility, for the purpose of collective bargaining,
as defined in Labor Gode Section 1155.2 (a), concerning enpl oyees'
LILETTETELTTL
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wages, working hours, and other terns and conditions of
enpl oynent .

Cated: Septenber 15, 1978

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

4 ALRB NO 61 4.



CASE SUMVARY

Select Nursery (URW 77-RG 6-V
4 ALRB No. 61
| HE DEA ST ON

After an election won by the UFW a hearing was held on three
enpl oyer objections: (1) Wether a UPWorgani zer threatened enpl oyees
by saying that they would be fired if they did not sign authorization
cards; (2) Wet her enpl oyees who were nenbers of the UFWs in-nursery
organi zing commttee, on instruction froma U-Worgani zer, threatened
enpl oyees by saying they would be fired or reported to the Immgration
and Naturalization Service if they did not sign authorization cards;
and (3) Wether the conduct alleged above created an at nosphere of
fear and confusion so that enpl oyees coul d not choose a bargai ni ng
representative in a free and uncoerced nanner.

The I|HE found that Tanis Ybarra, a UFWorgani zer, stated to
Maria Rodriguez, a Sel ect Nursery enpl oyee, that "perhaps those who
don't sign [cards] would be fired fromtheir jobs". The | HE concl uded
the statenent was not a threat because it mght reasonably be
interpreted as a lawful reference to a union security clause and it
was indirect and conditional in tone. No msconduct was found on the
part of the UFW The | HE found i nstances where coercive renarks were
nade by nonagent, enpl oyee UFWsupporters, but concl uded these
enpl oyees were not acting under the instruction of the U-Wand t he
statenents did not create such an at nosphere of fear that enpl oyees
were unabl e to choose a coll ective bargai ning representative freely
and w t hout coercion.

BOARD DEA S ON
The Enpl oyer excepted to the | HE s Deci sion on several grounds.
The Board affirned the rulings, findings, and conclusions of the | HE
wth nodification. The Board found the unit description recomrended by
the IHEto be too broad, and |imted the unit's scope to all the
agricultural enpl oyees of the Enployer at its Brea, California
nur sery.

The Board did find nerit in the Enpl oyer's exception to the
IHE s finding that the statenent nade by Tanis Ybarra to Maria
Rodriguez was not a threat. Had Ybarra, an experienced uni on
organi zer, intended to convey the effect of a union security clause to
Rodri guez, he coul d have done so nore accurately and wth a | ess
t hreat eni ng choi ce of words. The Board al so disagreed with the IHE s
concl usi on that prefacing otherw se coercive statenents wth such
terns as "perhaps" or "possibly' mtigates their threatening inpact.
Even though such statenents were found to be inplied threats, they
were not sufficient to justify setting aside the el ection given the
facts and circunst ances.

The Board di smssed the objections, upheld the election, and
granted certification.

* * %

This case sumary is furnished far information only and i s not an
official statenent of the case, or of the ALRB

4 ALRB No. 61



STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of:
SEHLECT NURSERY,

Enpl oyer, Case No. 77-RG6-V
and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Petitioner.
Shand S ephens, Bronson, Bronson
& MKi nnon, for the Enpl oyer.
Ji mRut kowski and Jeff Sweet!| and,
for the Lhited Farm VWrkers of
Anerica, AFL-AQ
DEQ S ON
STATEMENT OF THE CASE

JUWDY VWA SSBERG I nvestigative Hearing Examner: This case was
heard before me on January 11 and 12, 1978, in Fullerton, Galifornia. A
petition for certification at Select Nursery was filed by the United Farm
Wrkers of Arerica, AFL-AQ O ("UW) on May 31, 1977. An election was
subsequent |y conducted on June 7, 1977. & 196 eligible voters, 89 cast
votes for the UFW 78 voted for no union and 9 votes were chal | enged and

renmai n unresol ved.

Select Nursery ("enployer") filed a tinely objections

petition’ pursuant to Labor Code §1156.3(c), alleging four types of

m sconduct whi ch the enpl oyer argues require the Agricul tural Labor

1/ ALRB Exhibit #5.



Rel ations Board ("Board") to set aside an election. By order dated
Septenber 16, 1977, the Executive Secretary of the Board dismssed all of
the enpl oyer' s obj ections except those relating to alleged threats by the

UFWZ  The Executive Secretary set for hearing the following issues: ¥

1. Wether a UFWorgani zer threatened enpl oyees by sayi ng
that they would be fired if they did not sign authorization
cards.

2.  Wet her enpl oyees who were nenbers of the UFWs in-nursery
organi zing coormttee, on instructions froma U~Worgani zer,

t hreat ened enpl oyees by saying they woul d be fired or reported
tothe Immgration and Naturalization Service if they did not
sign aut hori zati on cards.

3. Wether the conduct alleged above created an

at nosphere of fear and confusion so that enpl oyees

coul d not choose a bargaining representative in a free
and uncoer ced nmanner.

Both parties were represented at the hearing and were given
full opportunity to participate in the proceedings. Both submtted
post - hearing briefs.

Uoon the entire record, and after consideration of the
argunents nmade by the parties, | nake the follow ng findings of fact,
concl usi ons and recommendat i ons.

. BACKAROUND
A Enployer's Qperations and "No Uni on" Canpai gn

Select Nursery, Inc., is a nursery operation involved in the

producti on of ornamental plants. The farmis | ocated near

2/ ALRB Exhibit #8.
3/ ALRB Bxhibit #9.



La Habra, Galifornia, which is at the border between O ange and Los
Angel es Gounties. The president of the conpany is Bill Tominson. The
farmis divided into twenty-ni ne sections based on geographi cal and
functional distinctions.

The enpl oyer waged a "no uni on" canpai gn whi ch included the distribution
of leaflets to all enpl oyees and a series of neetings hel d seven to ten days
before the el ection.

B. UWWQ gani zi ng Canpai gn

The UFWbegan an organi zi ng canpai gn at Select in My 1977. Two
vol unteer staff organizers participated in the canpai gn, Roberto de la Quz and
Tanis Yobarra. |In addition, several full-tine Sel ect enpl oyees actively
participated in the canpaign. The canpai gn activities included collecting
workers' signatures on UFWaut horization cards, distributing |eaflets and
tal king to enpl oyees about the election. The UFWcanpaign wll be described in
detail in the foll ow ng discussion of the issues.
. THE | SSUES

A Wether a U-Wor gani zer threatened enpl oyees by sayi ng that they
woul d be fired if they did not sign UPWaut hori zati on cards.

1. F ndings of Fact

Maria Rodriguez, a Select enpl oyee working in Section 6, testified
that she saw UFWorgani zer Tanis Ybarra al nost daily during the two weeks
before the el ection. Every norning Ybarra stood, wth a notebook, near the
conpany's tinme clock and tal ked to the workers as they punched in.

Rodriguez testified that she spoke with Ybarra only once,
approxi nately one to two weeks before the election. She had arrived to punch

in, and Ybarra addressed her, saying that he was col | ecti ng



signatures fromall the enpl oyees so that the union could wn the election. He
asked her to sign an authorization card and told her that she should sign in
order to have nore benefits. Rodriguez testified that Yoarra then told her,
"Per haps those who don't sign would be fired fromtheir jobs." She nade no
response; she just waited, she testified, "to see if the union would cone in or
not; one never knows if one would | ose his job or not if the union conmes in."
She added, "One doesn't know about the union; one gets nervous." According to
Rodri guez, the conversation ended w thout Ybarra saying anything el se to her.
She does not renenber anyone el se being present during the conversati on.

Tanis Yoarra testified that he is a UFWstaff organi zer, and the
parties stipulated that he has had vast experience participating in election
canpai gns under the ALRA  Ybarra stated that during canpai gns he fol | ons ALRB
organi zi ng procedures; he does not intimdate, coerce, harass or threaten
enpl oyees. He was trained to foll ow ALRB el ection procedures in training
sessions periodically conducted by the UFWsince 1975. Ybarra commented that he
does not treat enpl oyees "wong" during a canpaign, since to do so wll ensure
that enpl oyees wll refuse to hel p the organizing effort.

According to his uncontroverted testinony, Ybarra was first sent to
Select Nursery in May, 1977, by Al bert Padilla, the UWFWofficial in charge of
organi zi ng, to determne whet her the enpl oyees wanted an el ection. Ybarra first
held a neeting with forty to fifty Sel ect enpl oyees in the La Habra Park. There
t he enpl oyees gave himaut hori zati on cards signed by 64 to 67 percent of the
workers at the ranch. They had been given the cards earlier in May by UFW

organi zer Roberto de |a Quz, whose invol venent in the canpaign wll be



di scussed in nore detail later.

At the first neeting Tanis Ybarra had wth the Sel ect workers he
passed out nore authorization cards, telling themhe wanted at | east eighty
percent of the nursery's enpl oyees to sign. he week later, Ybarra was sent
back to Sel ect upon notice that nore cards had been signed. He nmet with the
enpl oyees, collected the cards and told themhe would file a petition for
certification. Several days later Ybarra filed the petition and net again
wth workers to ask for ideas for canpaign leaflets. In the days between the
filing of the election petition and the el ection, Yobarra nmade and distri buted
leaflets at Select and talked to the workers in the norning and at noon. He
testified that he did not distribute authorization cards and did not know i f
enpl oyees continued to do so during this period.

Ybarra testified that his canpai gn duties included filing the
el ection petition, communicating wth the workers, keeping track of the
potential vote and nmaking sure that the el ecti on was conducted. Ybarra kept
such close track of the vote that he was able to predict on the eve of the
el ection that the UPWwoul d win ninety votes; it in fact received eighty-nine
vot es.

I n answer to questions asked by enpl oyees, Ybarra testified that
he told themthat they had the right to vote and that the Immgrati on and
Nat ural i zati on Service would not be present during the election. He
testified that no workers asked whether they were obligated to vote for the
UFWif they signed union authorization cards or whether they risked di scharge
if they did not sign cards. Ybarra denied that, when tal king to workers, he
ever threatened themor told themthat if the union won they woul d | ose their

j obs.



Ybarra testified that he understands a coll ective
bar gai ni ng agreenent "union security clause" to nmean that after the contract is
signed, the enpl oyees have five days to join the union, and they can be laid off
until they join. Ybarra testified that he explai ned the provision to Sel ect
workers at neetings, but did not renmenber tal king to individual workers about it
on ot her occasi ons.

Yoarra testified that he spent the week before the el ection tal king
to workers at the tine clock. He could not give the names of the enpl oyees he
tal ked to and said he coul d not remenber everyone he spoke to. He did renenber
that he spoke only to one woman about the election during the tines he stood by
the tine clock, and it was not Maria Rodriguez. Ybarra deni ed ever seeing or
speaki ng to Rodriguez prior to the hearing, nmuch | ess asking her to sign a union
aut hori zati on card.

O the whole, | find Tanis Ybarra's testinony to be credible. He
conveyed no inpression at the hearing that he was fabricating his responses.
However, certain of his statenents struck nme as inconpatible wth the rest of
hi s testinony.

The evidence indicates that Tanis Ybarra canpai gned conti nuously
anong the Sel ect workers and kept close track of the collection of
aut hori zation cards and the potential vote until the day of the el ection.
consider it likely that Ybarra was still encouraging workers to sign cards
on the days he was present at the tine clock, even if he did not have cards
wth him | findit difficult to believe that on all the days Ybarra stood
at the tinme clock and canpai gned anong the workers he spoke to only one
worman about the el ection. Testinony by the wtnesses at the hearing

i ndi cates that there were nunmerous wonen working at the nursery



in June, all of whompresunably had to punch in each norning. Maria
Rodri guez punched in daily and usual |y saw Ybarra at the clock. There
was nothing in Rodriguez's testinony to indicate that it was

unrel i abl e.

Furthernore, Ybarra did testify that he had di scussed uni on
security contract clauses on several occasions wth workers at Select; he
knew that the provision neant that those enpl oyees who do not join the union
after a contract is signed can be refused enpl oynent. A though he did not
renenber doi ng so, he may have nmade reference to the clause in his
conversations wth enpl oyees at the tine clock. | therefore concl ude that
Tanis Ybarra nmade the statenent testified to by Maria Rodri guez.

2. @ncl usions of Law

Al eged threats agai nst enpl oyees require a three-step anal ysis:
1) Was the statenent in fact nade? 2) |If so, does it constitute a threat?
3) If so, does the msconduct warrant setting the el ection aside?

| have found, above, that Tanis Ybarra nade the al | eged
statenent to Maria Rodri guez.

The ALRB has held that it mght not consider a statenent by a
uni on organi zer or union supporter to be athreat if it is subject to the
interpretation that, if the union won, it would attenpt to negotiate a union
security clause inits contract with the enpl oyer.# Jack or Mrion

Radovi ch, 2 ALRB Nb. 12 (1976); Patterson Farns, Inc., 2 ALRB No. 59 (1976).

4/ The validity of such a clause is specifically recogni zed i n Labor
(ode 81153 (c).



I n Radovi ch, two enpl oyees were approached by four wonmen weari ng
UFWbut t ons who asked themto sign UFWaut hori zati on cards. Wen the two
workers failed to sign, they were told, "if [you] do not sign UFWcards and
the UFWw ns the el ection, [you] are going to be out of work.” No other
workers were present, and the two enpl oyees did not nention the discussion to
the enpl oyer or to anyone el se. The Board di scussed the inpact of the
statenent on the el ection, assumng it was a threat. But the Board al so
noted that the statenent was subject to interpretation as a reference to the
effect of a union security clause, and, as such, woul d not be a threat.
Because the Radovi ch enpl oyees were then worki ng under a contract containi ng
a union security clause, the Board suggested that the enpl oyees mght have
understood the renarks in that |ight.

In Patterson Farns, a pro-UFWenpl oyee told fell owworkers, "if

you do not work for Chavez, you are going to stay out of work..." and that if
the union won the el ection and (the enpl oyees addressed) did not join the

uni on, the enpl oyees woul d have no work. The Board stated that these
statenents were even nore readily interpretabl e as references to a union
security clause than were those in Radovich, and hel d that they were not
threats.

The statenent at issue in the present case is, "Perhaps those who
don't sign would be fired fromtheir jobs." The statenent is nearer to that
in Radovich since it refers to the consequences of failure to sign an
authori zation card rather than of failure to vote for the union or to join
the union after it wns an election. Uhder Radovich, it is reasonable to
interpret Yoarra's renarks as a lawful reference to the effect of a union
security clause on workers who do not eventually join the union. Ybarra

testified that he spoke



to workers at several neetings about the effect of such a clause, and
other participants in the el ection spoke to workers about it al so, as
wll be seen in the discussion of |ssue #2, bel ow Voérkers m ght
reasonabl y have understood the remark in this light.

Moreover, even if Ybarra' s statenent was not a reference to the
clause, it is | ess coercive than either of the remarks in Radovi ch and

Patterson Farns. Mria Rodriguez was not told that she was going to | ose

her job if she refused to sign a union card; the statenment was indirect and
conditional in tone. To further cast doubt on the threatening nature of
Ybarra' s conduct, he apparently said nothing nore to Rodriguez after she
failed to respond to his request to sign a card. In addition, there is no
ot her evidence that Tanis Ybarra engaged i n m sconduct during the canpai gn.

| conclude that Tanis Ybarra's statenent to Maria Rodri guez was
not a threat. Because no m sconduct was invol ved, the incident cannot
constitute grounds for setting aside the election. |ssue #1 should
therefore be di smssed.

B. Wet her enpl oyees who were nenbers of the UFWSs in-nursery

organi zing coomttee, on instructions froma UWorgani zer,

t hreat ened enpl oyees by saying they would be fired or reported to

the Immgration and Naturalization Service if they did not sign
aut hori zati on cards.

1. Agency Rel ationship

a. F ndings of Fact

The enpl oyer alleges that the UFWis responsi bl e for the conduct
of the Sel ect enpl oyees who participated in the union's canpai gn. These
enpl oyees are consi dered by the enpl oyer to be nenbers of an "in-nursery

organi zi ng commttee" who took their
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canpai gn instructions fromthe UFNW The enpl oyer presented evi dence at
the hearing which it contends establishes an agency rel ationshi p between
t he union and the enpl oyee acti vi sts.

H adi o Canpos, the enployer's Feld Personnel D rector,
testified that Sel ect enpl oyees Santos Gonzal es, Felipe Duran, Rosario
Mesa, and Rodrigo Villa were the nenbers of the nursery's URWorgani zi ng
coomttee. Canpos's know edge of this derived, he said, fromhis own
observations and frominfornation given to hi mby ot her Sel ect
enpl oyees.

During the canpaign, Canpos's position was Assistant to the
Superintendent; he testified that he spends seven hours a day in the
fields and knows every worker in the nursery by nane

Canpos al so stated that he observed "about seventy percent" of
the UFWs Sel ect canpaign, and that Gonzal es, Duran, Mesa and Villa were the
nost active enpl oyees in the UFWs organi zing drive. He observed, but did
not hear, all four enployees talking wth Tanis Ybarra;, he saw Rosari o Mesa
aski ng enpl oyees to sign authorization cards; he observed Rodrigo Villa
"maki ng statenents.” Canpos saw Ybarra | eaving the house of Rosario Mesa,
whi ch is one bl ock from Canpos' s house, and saw Fel i pe Duran passi hg out
leaflets and taking Tanis Ybarra to the | ocati ons where the enpl oyees were
wor king. Canpos stated that enpl oyee Tonmas Duran was not openly organi zi ng
as were the other four enpl oyees.

In addition to his own observations, Canpos testified that he
spoke with approxinately fifteen Sel ect workers about the union s canpai gn
and that sone of the enpl oyees told himthat Gonzal es, Mesa, Milla, and
Duran were soliciting signatures on UFWaut horization cards. Canpos knew of

no ot her workers who were
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soliciting cards.

The enpl oyer al |l eges that the enpl oyee activists received
instructions fromthe UFW Evidence was presented that two full-tine UFW
staff organi zers were involved in the Sel ect canpai gn, Roberto de la Qruz and
Tani s Ybarra.

Roberto de la Quz testified without contradiction, and | find,
that he is the director of the UFWs knard field office and is a paid UFW
el ecti on canpai gn organi zer with experience in over fifty el ection canpai gns
under the ALRB. He was trained by the UFWon ALRB | aw, procedures and
organi zi ng techni ques, and he is aware that the union cannot |awfully force
peopl e to sign authorization cards or intimdate people.

Dela Quz nmet only once with Sel ect enpl oyees. He had been sent to
Select fromthe Qoachell a area by a UFWofficial who had been inforned by
Sel ect enpl oyee Tomas Duran that the nursery's workers were interested in the
union. De la Quz held a neeting in May at the La Habra Park where he tal ked
toagroup of thirty-five to forty Select enpl oyees about the union's benefits
and contracts. He al so discussed the fact that the UAWis a "cl osed shop” [sic]
union, which he interpreted to nean that, once a contract is signed, all the
enpl oyees nust becone union nenbers wthin a certain period of tine.

After the neeting, De la Quz and his wife col | ected approxi nately
thirty signed UFWaut hori zati on cards fromthe workers who were present. He
then gave three to five people fifty nmore cards to circulate for signatures.
He did not appoint specific individuals to be the union’s in-nursery
organi zers; he gave the cards to whonever woul d take themand t hen gave
Instructions to the entire group of enpl oyees present on howto solicit

signatures. He told
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themhow to tal k about the union’s benefits and howto fill in the cards; he
did not instruct the enployees to tell other workers that those who did not
sign cards would be fired or would lose their jobs if the union won. He did
not know, however, whether the workers who circulated cards did in fact nake
such statenents to other enpl oyees. The organi zer left the area after the
neeting and had no further contact wth the Sel ect canpai gn.

UFWor gani zer Tanis Ybarra' s participation in the Sel ect canpai gn
has been di scussed to sone extent in Issue #1, above. H s testinony was
uncontradicted, and I find, that his contact wth the Sel ect enpl oyees began
when he was sent to neet wth the workers after they had col | ected si gnatures
on cards from approxi nately sixty-seven percent of the nursery's workers.
Ybarra gave the workers at the neeting nore cards, telling themto sign up at
| east eighty percent of the workforce.® He gave instructions to all the
persons at the neeting as a group; he told themto talk to other workers about
the union's benefits and to ask themto sign cards, but not to coerce or
threaten. He also instructed themto tell enployees to cone to himif they had
any questions about the canpai gn.

Santos onzal es, Rodrigo Milla, Rosario Mesa, and Tomas Duran were
at the neeting. These enpl oyees had al ready col |l ected cards, and, in Ybarra' s
words, they were "particularly enthusiastic" about the union. He told themto
get nore signatures but cautioned themnot to push workers to sign; he did not
instruct themindividually but as part of the |arger group of enpl oyees at the
neeting. Ybarra did not know what they actually said to other workers when

soliciting cards.

5/ Ybarra testified that he attenpts to obtain this high percentage of
signatures in order to increase the safety of the vote nargin at the ranches he
or gani zes.
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Ybarra net twice nore wth Select workers in the La Habra Park. He
filed the election petition and nmade up canpai gn | eafl ets whi ch he gave to
Villa, Mesa, Gonzal es and Tomas Duran, to distribute. He spent the |ast week
before the election talking to workers at the tine clock. During the week
before the el ection Yoarra told Mesa, Villa and Gonzales to talk to the
wor kers who had signed cards and who were either likely to vote for the UFWor
who were still wavering. He did not tell themto "persuade” enpl oyees to vote
for the union

Followng is a brief discussion of the general nature of the
canpai gn participation by each of the enpl oyee organi zers all eged to have
engaged i n m sconduct .

It was uncontested that neither Santos Gonzal es, Tomas Duran,
Rosari o Mesa nor Arnmando Pal af ox had any contact with the UFWot her than
soliciting authorization card signatures and distributing leaflets in the
Sel ect canpai gn. None was a nmenber or enpl oyee of the union, and none
recei ved any paynent for his organi zing work. The Sel ect enpl oyees, through
Tonas Duran, initiated the UFWs invol venent at Select. Duran asked the URFW
to set up the first union neeting at the nursery, and he passed the signed
aut hori zation cards on to the uni on. These enpl oyees were neither drafted nor
specifically selected by De la Quz or Ybarra to be organi zers. Their
participation was self-notivated and wthout obligation. nzales, Mesa and
Pal af ox vol unteered to assist Duran and recei ved fromhi mthe authori zation
cards they distributed. Gonzales solicited signatures fromfifteen to twenty
wor kers; Mesa col | ected approxi mately sixty cards, nore than any ot her

enpl oyee; and Pal af ox col | ected about ten cards.
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The enpl oyee activists received their instructions on howto solicit
signatures fromRoberto de la Quz and Tanis Ybarra during the neetings at the
La Habra Park. Their testinony was uncontradicted, and I find, that De la Quz
told the workers to solicit voluntary signatures, wthout violence. Tanis
Ybarra al so told themto organi ze as peaceful | y as possible. Ybarra instructed
the enpl oyees on howto tell their co-workers about the union’s benefits and the
effect of a bargaining agreenent. He told themthat if the union won the
el ection, nothing woul d happen until a contract was signed. Then, the workers
had five days to join.

Santos Gonzal es testified that he understood Ybarra to nean that if
workers refuse to join within the five days, the union coul d ask the conpany to
lay themoff. He testified that this is what he tol d enpl oyees who questi oned
him Tomas Duran testified that, when asked by workers, he too told themthat,
if the union won, they had to join the union within five days after a contract
is signed. Wen asked what woul d happen if they did not join within that tine,
he told themthat they would be laid off. Rosario Mesa stated that he expl ai ned
to enpl oyees that once an election is held and a contract is signed, if an
enpl oyee does not sign a union card he or she cannot work w th the union.

Al four of the enpl oyee activists testified that if a worker
refused to sign a card, they generally said nothing nore and did not ask
that enpl oyee again. They had already signed up at |east eighty percent
of the workforce by the tine Ybarra had his second neeting wth the
Sel ect workers.

b. Concl usions of Law

In several cases, the Agricultural Labor Relations Board
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has rul ed on the issue of the agency rel ati onship between a union, and rank
and file enpl oyees who support that union. The Board has declined to find an
agency rel ati onshi p where an enpl oyee acts as an observer for the UPWbut is
not a union organi zer and has never been paid by the union or perforned any

vol unteer work for the union. Patterson Farns, Inc., 2 ALRB No. 59 (1976).

The Board has al so found no agency rel ati onshi p where an enpl oyee is not a UFW
organi zer but is a nenber of the union’s in-plant organi zing coomttee. Such
menber shi p al one does not convert union adherents into union agents. Takara
International, Inc., dba Nedens HIllside Horal, 3 ALRB Nbo. 24 (1977) and
Kawano Farns, Inc., 3 ALRB Nb. 25 (1977), both citing Mke Yurosek and Sons,
225 NLRB No. 20; 92 LRRM 1535 (1976). The Board did not find an agency

rel ati onship in cases where an enpl oyee was nerely an active uni on proponent,

D Arigo Brothers of Galifornia, 3 ALRB No. 37 (1977); or where an enpl oyee

was nade the union’s in-plant |iaison wth the other workers, had supported
the union only at his ranch and only for the six weeks prior to the el ection,
had appeared in the fields with a known uni on organi zer, was nade a uni on
observer, and was el ected to the union's ranch coomttee after the el ection.

C Mndavi and Sons, 3 ALRB Nb. 65 (1977).

The National Labor Relations Board (NLRB) has al so considered the
agency issue in a series of recent cases. The National Board has hel d that
enpl oyees who assenbl e thensel ves into a sel f-appoi nted organi zing conmttee
and are promnent in the union's organi zi ng canpai gn cannot, for those reasons
al one, be deened agents of the union, Tunica Manufacturing Go. Inc., 182 NLRB

No. Ill, 76 LRRM 1535 (1970). Nor does such invol venent al one gi ve those

enpl oyees
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the apparent authority of a union agent. Onens-Corning Fiberglas Gorp.,
179 NLRB No. 39 (1969), enforced 435 F.2d 960 (4th dr.). The enpl oyee

activists in the present case forned such a coormttee; it was open to any
interested worker, and its nenbers were not appoi nted by the UFWto be its
official organizing representatives at the nursery.

The NLRB has al so refused to find an agency rel ati onshi p where an
enpl oyee had no official status wth the union, although she had contact with
a union representative during the canpai gn. She al so distributed uni on
aut hori zation cards at work, held union neetings in her hone and was known by

the other enpl oyees to be an active union supporter. @oss Baking (o., Inc.,

186 NLRB No. 28 (1970). Were the enployee is a self-appointed rank and file
"contact person” who acts as a liaison between the union and the enpl oyees,
but receives no union benefits and has no authority to speak on behal f of the
union, the enployee is not a union agent. Wban Tel ephone Corp., 196 NLRB No.
6 (1972), 499 F.2d 239, 86 LRRM 2704 (7th dr. 1974). In this case, the

enpl oyee activists were rank and file contacts for the union at the nursery,
but they were not nenbers of the UFWnor did they hold union positions or
recei ve any tangi bl e conpensati on or benefits fromthe union for their work.

In Tennessee M astics, Inc., 215 NLRB No. 52 (1974), the Board held

that, al though in-plant organizing conmttee menbers supported the union’'s
canpai gn, the coomttee nenbers were not union agents because they were
nei t her uni on nenbers nor the union’s principal contact with the eligible
voters. The union was represented by union staff representatives at the
plant. Soliciting union nenberships or authorization card signatures and
inviting other
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enpl oyees to attend union neetings are not sufficient to establish agency if
the union has not designated the enpl oyee as an organi zer, J.C Penney (.,

Inc., 215 NLRB No. 19 (1974); Bronze Alloys Go., 120 NLRB No. 95 (1958).

The UFWwas represented at Sel ect Nursery by staff nmenber Tanis Yobarra. He
was the union’s principal contact there, and he was responsi bl e for
conducti ng the canpai gn. He collected the signed cards, filed the petition,
nade up the leafl ets and conducted the uni on neetings.

The NLRB has al so refused to hol d uni ons accountabl e for threatening
statenents by ardent enpl oyee advocates where its officers had cautioned the
supporters agai nst such statenents and did not know of, authorize, condone or

ratify the conduct in question. Onens-Corning, supra;, Qoss Baking, supra;

U ban Tel ephone, supra; Tennessee Pl astics, supra;, Bronze A loys, supra. It

nust be noted that the significance of this factor is limted by a provision
whi ch appears in both the NLRA (82(13)) and in the ALRA (81165. 4)

In determni ng whet her any person is acting as an agent of

anot her person so as to nake such ot her person responsi bl e

for his acts, the question of whether the specific acts

perforned were actual |y authori zed or subsequent!|y

ratified shall not be controlling.

In the cases in which the NLNRB did hold unions liable for the
m sconduct of individuals, the Board relied on special circunstances to inpute
responsibility to the unions. Bukfor-Pelzner Dvision Inc., 197 NLRB No. 140,

80 LRRM 1577 (1972), enforced _ F.2d , 84 LRRM 2432 (9th Ar. 1972). Sone of

t hose speci al circunstances were pointed out by the Board in Bukfor-Pel zner;

...inInternational VWodworkers of Awerica, AFL-AQ Central
Veneer, Incorporated, 131 NLRB 189, the individual found to be an
agent of the union was not enpl oyed by the enpl oyer but was an
olutsi der to the enpl oyees; in Hanpton Merchants Associ ation, et

al .,
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151 NLRB 1307, the union selected an individual as its agent
to solicit nenbership and, aware of his activities, did not
repudi ate or disavow them and in Local 340, International
Brot herhood of (perative Potters, AFL-A O (Maconb Pottery
Gonpany) 175 NLRB 756, the individual found to be an agent
was the prine contact between union officials and enpl oyees
in atow where the union had no base of operations and whi ch
its officials seldomvisited...

In Georgetown Dress Gorp., 214 NLRB No. 108 (1974), the Board

referred to Bukfor-Pel zner and stated that it would not hol d the union

responsi bl e because:

None of these special circunstances is present here. Al the
coomttee nmenbers were enpl oyees of the conpany and were
soliciting other enpl oyees because of their own interest in

obt ai ni ng uni on representati on. They were nore the principal s
seeki ng an agent, than agents of the Lhion. They were vol unteers
working without pay and in their ow interest. Mreover, all the
conduct conpl ai ned of occurred inthe plant in famliar enpl oyee
surroundi ngs, and there is no evidence that the Unhion was aware
of the conduct for which General Gounsel would not hold it
liable. [Alleged threats by enpl oyees of |oss of jobs and

vi ol ence. ]

The cases cited in Bukfor-Pel zner are distinguishable fromthe

present case. The six enpl oyees in question here are not outsiders, but
are Select workers. There is no evidence that Roberto de la Qruz or Tanis
Ybarra were aware of any statenents nade by the enpl oyee activi sts whi ch
coul d have been interpreted as threats and whi ch therefore shoul d have been
repudi ated by the union. Tanis Ybarra, and not the six enployees in
guestion, was the prine contact between UFWofficials and the nursery.
Ybarra was present at the nursery at intervals during the first part of the
canpai gn, and he was based at Sel ect during the |ast two weeks of the
canpai gn.

(e case is cited by the enpl oyer in support of its contention
that the enpl oyee activists at the nursery were union agents. N.RBv.

Georgetown Dress Gorp., 92 LRRM 3283, 537 F. 2d 1239
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(4th dr. 1976). |In that case, the court reversed the NLRB and hel d t hat

uni on supporters were union agents. The in-plant commttee had its inception
t hrough one of the union's professional organi zers nmaki ng contact wth

enpl oyees and advising themto forma group of vol unteer organi zers. The
duties of the coomttee nenbers included soliciting cards, talking to
workers and distributing | eafl ets. The court al so noted:

Froman examnation of the record as a whole, it appears that
the conomttee was the union's only in-plant contact with the
workers. There is no evi dence that professional organi zers
were in the plant. As noted above, a coomttee nmenber
testified that she was told by the organi zer in charge that
the nenbers of the coomttee would be obliged to carry on the
activity in the plant since he was not able to go there wth
us. BEven in the absence of such evidence, it is unlikely that
the prof essional organizers had access to the plant.

and:
The record further shows that the professional organizers
instructed nenbers of the coomttee not to threaten anybody and
in general not to coomt acts of intimdation. Oh the other hand,

the record does not contain any evidence that the uni on di savowed
m sdeeds by coomttee nenbers.

The court then held that under the common | aw of agency
and under NLRA §2(13),% the test of agency is not whether the conduct was
expressly authorized or subsequently ratified or whether the agent received
nonetary consi deration, but whether the acts are "clearly inappropriate to
or unforseeabl e in the acconplishnent of the authorized result.” The court
hel d the enpl oyees in question had apparent authority fromthe union to act,
stating:

The coomttee nenbers in the eyes of other enpl oyees were the

representatives of the union on the scene and the union
aut hori zed themto occupy that position. Wile they

6/ ALRA 81165.4 is the equivalent. See above for the text of these
provi si ons.
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may have exceeded their authority and, indeed, acted

contrary to their express instructions, their acts were

apparently within the scope of their authority, neither

their msdeeds nor their authority were repud ated by the

union, and their acts did not so far exceed their

authority as to nake obvious to the persons who were

coerced and intimdated that the union would not ratify

what was done.

Georgetown i s distinguishable fromthe present case. There the
organi zing coonmttee was created due to the initiative and the inpetus of a
pr of essi onal uni on organi zer who solicited volunteers. A so, the coommttee
was the union's only in-plant contact wth the workers; no prof essi onal
organi zer was ever at the plant. |n conparison, the organi zing at Sel ect
was initiated by workers who then assisted a union staff organizer. In
Geor get own the enpl oyees were authorized to be union’s representatives at
the plant, and the court found their acts to be wthin the scope of their
apparent authority. A Select, no such authorization was nade.

| conclude, fromny examnation of the record and the rel evant
case law, that Roberto de |la Quz and Tanis Ybarra are agents of the UFWand
that Santos Gonzal es, Rodrigo Villa, Rosario Mesa, Tonas Duran, Felipe
Duran, and Armando Pal afox are not. Their invol venent in the UFWs canpai gn
began when Tonas Duran contacted the union on his own initiative. The
others came to Duran or to De la Qruz and Ybarra voluntarily and out of
their own interest, wthout being asked to participate. They were nore the
princi pal s seeking an agent than agents of the union. Georgetown Dress
Qorp., 214 NLRB No. 108 (1974).

2. The Incidents

a. F ndings of Fact and Goncl usi ons of Law

The three-step anal ysis of alleged threats whi ch was di scussed in

| ssue #1, above, applies to this issue as well. However,
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because the al |l eged msconduct in this issue was not commtted by UFW
agents, it is analyzed as non-party conduct.

1) Satenents by Tomas Duran to Aurelio Espi nosa

Aurelio Espinosa testified that he worked in Section 3 at Sel ect
Nursery in My and June 1977. Espinosa knew Tomas Duran and had spoken to
hi mpreviously, although he did not consider himto be a friend. Espinosa
testified that on May 20, 1977, Duran approached himat work and told him
that he shoul d sign a union card; Espinosa said he would not. n direct
exam nation Espinosa stated that Duran then told himthat "possibly the uni on
woul d take [Espinosa’s and others’] work from[us] if [we] did not sign."
cross examnation Espinosa interpreted Duran's statenent as "if the union
entered, there was a chance [ Espi nosa] woul d have no nore work." Espi nosa
stated that Duran never spoke to hi mabout a union contract, nor did he
expl ain how the uni on woul d take away jobs. Espinosa testified that he did
not believe what Duran had sai d. Another conversation between the two nen
occurred on May 30, according to Espinosa. Duran asked himagain to sign a
card, and Espinosa refused. The content of the second conversation was
substantially the sane as the first. Duran did not approach Espinosa wth
cards agai n.

Tomas Duran testified that he asked Aurelio Espinosa to sign an
aut hori zation card only one tine. Duran offered hima card and asked if he
wanted to sign for the union. Espinosa told Duran that he did not, but
perhaps his son, who was then in Mexico, mght like to sign. Duran testified
that he said nothing el se to Espinosa at that time. He spoke to Espi nosa
once nore before the election, but only to ask himto read a | eafl et that
Duran was distributing.

n cross examnation by the enpl oyer Duran stated that
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he mght have told Espinosa that if enpl oyees do not join the union
wthin five days after a contract is signed they would be laid off.

| credit Aurelio Espinosa s testinony that he conversed w th Tomas
Duran at | east once about authorization cards and that, after Espinosa refused
to sign a card, Duran nade the statement concerning |loss of jobs. | reach this
concl usi on because Duran admtted on cross examnation that he nay have
responded to Espinosa’ s refusal to sign wth a statenent about enpl oyees bei ng
laid off if they did not join the UFW

Duran's statenent to Espi nosa nay reasonably be interpreted as a
| awful reference to the effect of a union security clause for the same reasons
as those discussed in Issue #1 concerning Tanis Yoarra's statenents to Maria

Rodriguez. Duran testified that he spoke to workers about such a cl ause. ”

Even if workers at Select would not have understood Duran’s
statenent as a reference to a union security clause, his statenment is too

conditional to be understood as a declaration that one woul d | ose

7/  Throughout this hearing, the phrases, "sign a union card,” "sign wth the
union” and "join the union” were used during di scussi ons concerning si gni ng UFW
aut hori zation cards and concerning the effect of union security clauses. No
enpl oyee wtness nade cl ear that he or she understood the distinction between
signing an authorization card and joining the union. For this reason, | think
it likely that workers thought they were being asked to join the union when

they were asked to sign authorization cards. | think it equally likely that
they understood statenents such as, "If the union wns you wll have to sign or
you W ll lose your job" to nean that they woul d have to join the union after it

won. |f the enployee activists in question nade their statenents wth that
neaning in mnd, although negl ecting to distinguish between "signing cards" and

"joining the union," | believe that their statenent can reasonably be
interpreted as |awful references to the effect of a union security clause. In
sone of the incidents di scussed here, however, | anal yze the statenents as

threats in order to subject themto the strictest |legal test.
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his or her job as a direct consequence of failing to sign a uni on
authorization card. | find that Tomas Duran's statenment to Aurelio
Espi nosa does not constitute a threat.

2) Satenents by Santos Gonzal es and Jesus
Nungaray to Roberto Garcia and Vicente Slva

Both Roberto Garcia and Mcente Slva, workers in Section 7,
testified that Santos Gonzal es asked themto sign UFWaut hori zati on cards on
two occasions prior to the election. The first conversation occurred near
the tine clock about a week before the el ection. According to Garcia, Santos
Gonzal es, Jesus Nungaray, Arnmando Pal afox and MVicente S |va were present;
Slva only renenbered Garcia being present. Garcia and S lva testified that
Gonzal es told themthey shoul d sign UFWcards, and when they refused, he
stated that if they did not sign, "if the union canme in they were going to
fire [us]," or "afterwards, [we] would see howit would go for [us]." Garcia
also testified that Jesus Nungaray then told themthat when the union entered
“they woul d probably fire [us]," but Garcia later stated that Nungaray said
that this woul d happen after the union won a col |l ective bargai ni ng agreenent
requiring all enpl oyees to beconme uni on nenbers.

Jesus Nungaray did not testify at the hearing, but Santos
Gonzales testified that when Garcia and S lva refused to sign cards he
said nothing nore to themand did not ask them agai n.

Because of the corroborating testinony by Garcia and Slva, | find
that Santos Gonzal es told them in response to their refusal to sign UFW
aut hori zation cards, sonething to the effect that they woul d, or could, be
fired. Because Jesus Nungaray did not testify, | credit Roberto Garcia's
testinony as to Nungaray’ s statenents. However, because Garcia ultinmately
acknow edged t hat
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Nungaray actually said that enpl oyees would | ose their jobs only after
the UFWwon a contract containing a union security clause, | find that
Nungaray’ s statenent was | aw ul .

Santos onzales's statenment, unlike that nade by Tonmas
Duran in Incident #1, above, is not a conditional statenent. It could
reasonably be interpreted by workers as coerci ve.

Roberto Garcia also testified that Gonzal es | ater asked himto
hel p solicit signatures on cards. According to Garcia, when he refused,
Gonzal es repeated the statenents he had nade earlier about |oss of jobs.
But, later in his testinmony, Garcia stated that Gnzal es said nothing to him
after his refusal to sign. Mcente Slva testified that Gonzal es asked him
to sign a card a second tine about three days before the el ection. Wen

"8 Santos Gonzal es entirely

Slvarefused, Garcia replied only "ni nodo.
deni ed second conversations with the two nen about authorization cards.

| discredit Roberto Garcia' s testinony concerning the second
conversation because of its internal contradictions, and | find that
Gonzal es responded to S lva' s second refusal to sign a card by saying, "ni
nodo." This statenment cannot, by any interpretation, be considered
coer ci ve.

Garcia also testified that at first he believed that he woul d be
fired if he did not sign a UPWcard. However, he |ater asked Sel ect Nursery
forenman Jimmy Gorey, in whose house Garcia was living, whether it was true
that, after the union cane in, "they could fire soneone.” Gorey answered
that he did not think that coul d happen, and Garcia stated that after this

conversation he did not

8/ The parties agreed at the hearing that this termmeans "what ever Happens
w || happen. "
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bel i eve that the union could have himfired. Slva s testinony
i ndi cated that he was not sure whether the union could fire him

3) Satenents by Rosario Mesa to Trini dad Negrete

Trinidad Negrete, a worker in Section 4, testified that he had two
conversations wth Rosario Mesa prior to the election. The first conversation
took place at the tinme clock four or five days before the el ection. Mesa
first told Negrete he was coll ecting signatures for the UFWand that Negrete
shoul d sign a card for an election. Negrete testified that Mesa then stated
that, if the union won and if "they" did not sign cards, "the police coul d
throw [then] out.” Negrete stated that he was not testifying that Mesa said
that the UPWcoul d cause this. Negrete told Mesa he coul d not sign a card,
and Mesa sai d not hi ng nore.

The second conversation took place two days |ater at the sane
place. Mesa again told Negrete he was col | ecting signatures and said that
Negrete shoul d sign. Wen Negrete again said he would not, Mesa told him
that, in any case, if the union won, "the police could throw[us] out."
Negrete testified that he did not believe Mesa' s statenents about the poli ce,
nor did Negrete ever sign a UFWcard.

Rosario Mesa testified that, in the first conversation wth
Trinidad Negrete, he did not say anything nore after he asked Negrete to sign
a card and Negrete refused. In the second conversation, Mesa testified, he
only asked Negrete if he had changed his mnd. Wen Negrete said, "no", Mesa
said nothing nore. Msa denied trying to persuade Negrete to change his mnd,;
he stated that he did not even speak to Negrete agai n before the el ection.
Mesa al so deni ed speaking to Negrete about the police, nuch less telling him

he woul d be picked up by the police if the UPWwon and he did not sign a card.
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| credit Trinidad Negrete because the nature of his overall deneanor
and testinony at the hearing appeared reliable. Hwever, although | find that
Mesa did respond to Negrete’s refusal to sign, he at nost said that "the police
could throw out [enpl oyees]" if they did not sign. In Negrete’s own words, Mesa
did not say that the union woul d cause the police to do so, nor can the
statenent be construed to nean that Mesa woul d cause the police to do so. The
statenent therefore inplies no msconduct by the UPW Regardl ess whet her
enpl oyees sign UFWcards or whether the union w ns an el ection, undocunented
workers can be lawfully deported by INSinitiated action. This statenent does
not constitute msconduct and therefore cannot be grounds for overturning this
el ecti on.

4) Satenents by Armando Pal afox to Roberto Garcia

Roberto Garcia testified that Arnando Palafox was present
during his first conversation wth Santos Gonzales, as described in
I ncident #2, above. According to Garcia, when he refused to sign a UFW
card, Palafox told himthat if he did not sign, "quando entra la union, te

va poder."¥

Armando Pal afox testified that he asked Garcia tw ce to sign

a UPW authorization card. The first time Garcia refused, and Pal af ox
testified that his response was that it was voluntary and if Garcia did

not want to sign, that was "okay."

In the second conversation, according to Palafox, he talked to Garcia

about the benefits under a UFWcontract, but, when Garci a

9/ This phrase was interpreted at the hearing to nean, "when the uni on coni es
in, it wll nmake you sign by force." The UFWinterpreted the |ast portion to

gean, "...they are going to nake you." The enployer translated it as "...you ||
e sorry."
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still refused to sign a card, Pal af ox sai d not hing nore.
Pal afox stated that, to his know edge, there were no ot her persons
present during either conversation wth Garcia. He denied ever telling Garcia

that if he did not sign a card he "woul d be sorry, "%

nor did he ever try to
persuade Sel ect enpl oyees to sign cards; if they refused he just wal ked anay.

The testinony on this issueis indirect conflict. Gircia s
accuracy in testifying has al ready been placed in doubt in Incident #2, above.
Additionally, his testinony conflicted wth Slva's as to the context of the
incident. Palafox s deneanor at the hearing indicated that he was not
attenpting to hide anything, as evidenced by his gratuitous statenent about a
second conversation with Garcia. | credit Palafox and find that he did not
nake the statenent testified to by Roberto Garcia.

5 Satenents by Pedro Salazar to Trinidad Negrete

Trinidad Negrete testified wthout contradiction that Pedro Sal azar
was a worker in Section 4, Negrete's section. F ve or six days before the
el ection, while they were working in the fields, Negrete heard Sal azar state
that if the union won, "they were going to check for those of [us] who had not
signed cards,” and those who did not sign "would be di smssed fromwork. "
Negrete testified that Sal azar did not nmake the statement directly to Negrete,
nor to anyone in particular, but that he said it loudly enough for Negrete to
hear. No one el se was around at the tinme. Negrete testified that he did not
ask Sal azar what he neant, but that, in any event, Negrete did not believe
him

Nb evi dence was presented at the hearing concerning Pedro

10/ This was Palafox’s interpretation of the phrase, "te va poder.
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Salazar's participation, if any, in the UFWs el ecti on canpai gn.
Sal azar did not testify.
| credit Trinidad Negrete's testinony because no evi dence was
presented to counter it. However, | note that Sal azar did not nmake the
statenment directly to Negrete or to anyone el se. S nce no evidence was
i ntroduced concerning Pedro Salazar's relationship to the UFW | find that he
is not a UFWagent and that the statenent is not attributable to the union.
VWrkers at Sel ect mght reasonably have interpreted Sal azar's
statenment to refer to the effect of a union security clause because, on a
nunber of occasions, the clause had been di scussed at the nursery. However,
there is no evidence that Sal azar had a history of discussing the clause wth
workers, and the statenent is closer in nature to the threat by Santos
Gonzales in Incident #2 than to Tonas Duran's conditional statenent in
Incident #1. | conclude that this was a coercive statenent.

6) Satenents by Santos (onzal es to Estel a Antuna

Estela Antuna, a worker in Section 13, testified that Santos
Gonzal es spoke to her at her apartment about one nonth before the el ection.
He told her that "[we] had to sign UPWcards because if [we] did not sign,
when the union cane in, they would dismss [us] fromwork."” Antuna testified
that she believed Gonzal es, and that she had heard ot her Sel ect enpl oyees say,
prior to the election, that they were afraid they would | ose their jobs if
they did not sign cards. She could not renenber the names of those enpl oyees.
After the conversation wth Gonzal es, and about one week before the
el ection, Antuna asked Hadio Canpos if it was true that if the union cane in
they woul d di smss those who had not signed
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cards. Canpos replied that he did not know

Santos Gonzales testified that he did speak wth Estela
Antuna at her apartnent but denied that he ever asked her to sign an
authori zation card or told her that the union could have her di smssed
if she failed to sign. He stated that he talked wth Antuna about a
Spani sh language leaflet distributed by the enployer.® Antuna asked
Gonzal es about it and said that the conpany was offering benefits better
than the current ones. (nzales talked to her about the benefits the
URW of f er ed.

It was established by uncontroverted testinony that Estel a Antuna
was the wfe of the Section 13 forenan. This fact was surely known to Gonzal es
and may have nade solicitation of her signature on a UFWcard seemfutile to
him Yet, Gonzales testified that he did speak to Sel ect enpl oyees about the
effect of a union security clause on workers who did not eventually join the
union. | find that this fact, and Estela Antuna s credi bl e testinony, are
sufficient to establish that Gonzal es nade the statenent about | oss of jobs.

| also find that Gonzal es's statenent to Antuna was
coercive, for the reasons stated in Incident #2, which al so
concer ned conduct by Gonzal es.

7) Satements by Santos Gonzal es to Mel qui ades
Gorrea (a/k/a Hias Sandoval )

It was established by uncontradicted testinony that
Mel qui ades Correa al so used the name Hias Sandoval. (orrea testified that he
was an enpl oyee in Section 6 during the canpaign and the el ection. He stated
that he spoke with Santos Gonzal es about aut horization cards tw ce before the
el ection. The testinony by this wtness was sonmewhat confused, and no evi dence

was brought out concerning a second conversati on.

|/ URWExhi bit #2.
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According to Correa, Santos Gonzal es spoke to himthe first tine
at the neeting of approximately fifty Sel ect workers at the park in La Habra.
Oh direct examnation, Correa stated that Gonzal es tal ked to hi mabout the
union, offered "inprovenents,” and said that Correa should sign for the
union. Wien asked on direct examnation what Gonzal es sai d woul d happen i f
Gorrea did not sign an authorization card, Correa testified variously, "If
the union cane in they could fire us;" "Santos urged? one to vote for the
union;" and "Santos said he coul d take our work away fromus." Correa
testified that Gonzales was talking directly to him he was not sure how nany
ot her workers were |i stening.

O cross examnation, Correa acknow edged as correct a declaration

signed by himon June 11, 1977 which stated in part:

"2. | attended a UPWneeting in La Habra CGentral Park on June
5, 1977 at 5:30 p.m Approxi mately 40 peopl e were at the
neeting, nost of them SELECT enpl oyees.

"3. A the neeting TAN S YBARRA an organi zer enpl oyed by the
UN TED FARMWRKERS, told the crowd that if the UFPWwon t he

el ection, the mninumwage at SH.ECT NURSERY woul d be rai sed
to $3.50 an hour.

"4, A the same neeting JUAN S, DURAN and RCDR @O M LLA two

SH ECT enpl oyees who are active on behal f of the UAW told ne that
if the UAWwon the el ection, the enpl oyees at SHECT could fire
supervi sors by coll ecting signatures. The uni on woul d then see
that the supervisor was discharged. Al the SELECT enpl oyees
present were able to hear the statenent."

12/ The termused by the witness was "exigir," which can be translated to
mean "to require” or "to denand."” The enpl oyer and the UFW however, agreed
that it should be interpreted as "to urge.

13/ UFWExhi bit #1.
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Qorrea stated that the declaration referred to the neeting about
whi ch he was testifying, and he then repeated that Santos Gonzal es had sai d
"he coul d take our jobs away fromus.” O cross examnation by the UFW
Gorrea stated that Gonzal es mght have said, "the union coul d take jobs away

fromsupervisors." According to the witness, statement #4 in the declaration
actually referred to cooments by Duran and Villa on Gonzal es' s st at enent
about supervisors; Rosario Mesa, Juan Duran, Rodriguez MIla and Tanis Ybarra
all stated at the neeting that, if the UFWwon the el ection, Sel ect enpl oyees
could fire supervisors by collecting cards. Later, on cross examnati on,
Gorrea agai n backtracked to say that Santos Gonzales did not in fact state
that he coul d have people fired for failing to sign cards.

| discredit Ml qui ades Correa because of the inconsistencies in
his testinony and because he is also flatly contradi cted by Santos (onzal es.
| therefore find that Gonzal es did not nake a statenent to Correa about | oss

of enpl oyee jobs for failure to sign UFWaut hori zati on cards.

8) Satenents by Santos Gonzal es to Sal vador
Canarillo

The only evidence presented by the enpl oyer on this issue was
hearsay testinmony by Ml qui ades Correa who stated that Gonzal es spoke to

d? himto

Sal vador CGanarillo, one of the enployees in Section 6, and "urge
vote for the black eagle...If Canarillo did not sign, Santos said he probably
could | ose his work."

Santos Gonzal es testified that he asked Camarillo one tine to sign

a card but never threatened himor told himhe would be fired

14/ "Exigir." See footnote #12, supra.
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or would probably lose his job if he did not sign a card or did not vote for

the "black eagle." (Gonzales stated that he only asked Canarillo to sign and
expl ai ned the union's benefits to him

No testinmony by Sal vador Canarillo or by anyone el se was present ed
to corroborate Ml quiades Correa’ s testinmony concerning this statenent by
Santos Gonzal es. onzal es flatly denies the statenent. Uncorroborated hearsay

cannot support a finding of fact.

| therefore discredit Correa' s testinony
and find that Gnzal es did not nake the alleged statenent.

9) Satenents by Santos Gonzales to Mwa | rving

A part-tine worker in Section 5 naned Mwa Irving testified that
Sant os Gonzal es spoke to her on two occasions. A though Gonzal es did not ask
her to sign an authorization card, he told her in their first conversation that
the UFWwoul d provi de good pay and benefits to its nmenbers but that she woul d
not be able to work if she did not vote for the union. He also told her that
the union did not want part-tinme workers. However, on cross exanm nation,
Irving testified that Gonzal es told her that, as a union nenber, she woul d get
UFWbenefits such as vacati on pay even though she was part-tine worker. In the
second conversation, three days before the election, Gnzales told Irving that,
if she did not join the union, it would not give her a job.

Santos onzal es testified that he never spoke to Mwa
Irving about the UFWand its benefits or about signing an authorization card.
He knew that she was a friend of forewoman Shinomya and woul d not sign a card.

He denied telling Irving that if the union won

15/ Patterson Farns, Inc., 2 ALRB No. 59 (1976).
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she woul d not be able to keep her part-tine job or that the union
di sfavored part-ti ne worKk.

Mwa Irving's testinony contains internal contradictions; her
statenents about the UPW/s attitude towards part-tine workers are inconsistent.
Her testinony is al so i nconsi stent concerning the | anguages used in the
conversations. The two rather sophisticated conversations that Irving said she
had with Gonzal es were presunably in English since she testified that she only
understands "a little" Spanish. Yet, onzales testified that he speaks only
Spani sh and understands a little English. Gonzal es used an interpreter at the
hearing and did not give the inpression that he coul d have understood t he
guestions and responded in English. No other wtness testified that Gonzal es
speaks English, and the other alleged incidents concerning himinvol ved workers
who speak Spanish as their prinmary | anguage and who testified through an
interpreter at the hearing (Roberto Garcia, Micente Slva, Estela Antuna,

Mel qui ades Correa). Mreover, nzales flatly denies he ever spoke to Irving
about signing cards or loss of jobs. Hs explanation that he woul d not expect a
friend of a conpany foreworman to want to sign a union card is reasonable and is
reinforced by the fact that he did not try to solicit a signature fromforewnan
Shi nomya either.

Fromthe above analysis, | discredit Mwa Irving s testinony
concerni ng statenents nade by Gonzal es to her because | find that the | anguage
barrier prevented Gonzal es fromspeaking to her on the subject.

10) Satenents by Raudel Rodriguez to Socorro Vasquez

Socorro Vasquez, an enpl oyee in Section 7, testified that Raudel
Rodri guez, another Sel ect enpl oyee, asked her tw ce before the el ection to
sign a ULFWaut hori zation card. She said that in the
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first conversation, about one week before the el ection, he told her
that if she did not sign "[they] were going to fire [her]." Her response

was "ni nodo. "

Vasquez states that she did not see Rodriguez Carryi ng any
cards. She also testified that she did not believe what he had told her. In
the second conversation, the next day, Rodriguez again told Vasquez that she
should sign a card. n redirect examnation, Vasquez testified that when she
refused, he told her she mght be fired if she did not sign. Her

interpretation on recross examnation was that he said she would be fired if

she did not sign a card. She did not sign an authorization card.

Vasquez stated that she did not know whet her Raudel
Rodri guez nade such statenents to other workers in her section.

Rodriguez did not testify at the hearing.

Because Raudel Rodriguez did not testify at the hearing and no
other wtness countered his testinony, | credit Socorro Vasquez. However, no
evi dence was presented concerning the rel ati onshi p between Raudel Rodriguez and
the union. | therefore find that he is not an agent of the UFWand that the
statenent is not attributable to the union.

There is no evidence that Rodriguez tal ked to workers at Sel ect
about the effect of a union security clause. | therefore, find that
Rodriguez's statenments to Socorro Vasquez were coercive.

Fromthe above anal ysis, | conclude that Santos Gnzal es, Pedro
Sal azar and Raudel Rodriguez made threats to other Sel ect workers in the course
of the UFWs canpai gn. Even in cases where threats occur, however, the ALRB
wll not set aside an el ection unl ess the m sconduct created a general

at nosphere of fear of retaliation in which the

16/ See footnote #8.
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enpl oyees were unabl e to freely choose a col | ective bargai ni ng
representative. Harden Farns, 2 ALRB No. 30 (1976); Jack or Marion
Radovich, 2 ALRB No. 12 (1976); C Mndavi & Sons, 3 ALRB Nb. 65 (1977).

The third issue raised in this case squarely faces the question whet her
such an atnosphere was created at Sel ect Nursery.
C Wether the conduct alleged above created an at mosphere of fear

and confusion so that enpl oyees coul d not choose a Bargai ni ng
representative in a free and uncoerced nanner.

1. Fndings of Fact

Field Personnel Drector Hadio Canpos testified that he observed
"about seventy percent” of the UPWs canpai gn at the nursery and that he
noti ced a change in the enpl oyees' attitude as the canpai gn progressed.
A though the workers were initially enthusiastic about the canpai gn, sone
becane confused and fearful as the el ecti on approached.

Wien asked for the basis of his inpressions of the workers'
reactions to the canpai gn, Canpos gave several sources. He testified that a
wor ker naned Reyes Luna called himon the eve of the el ection, told Canpos
that he was afraid, and asked for advice as to whether he shoul d vote.
Anot her worker naned Carl os Juarez told Canpos after the el ection that he
signed a UFWaut hori zation card "just to keep the union off his back." Several
tines during the lunch hour, said Canpos, workers fromSections 3 and 15 woul d
ask himquestions about the promses nade themby the union. Canpos naned
three workers who asked such questions but coul d renenber no ot her nanes.

Canpos al so testified to runors circul ati ng throughout the nursery
prior to the election to the effect that, if enployees did not sign UFW
authorization cards and if the union won the el ection, those enpl oyees woul d

be fired once the union was established at the
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nursery. Canpos stated that he heard this on five to ten occasi ons fromworkers,
but the only nane he coul d renenber was Estel a Antuna. She spoke to hi mabout one
week before the el ection; she was confused and asked himif it was true that the
card obligated enpl oyees to vote for the union. He told her that he thought it
was only to authorize an election. A one point, Canpos al so held a neeting with
the enpl oyees from Section 3 in which they discussed the runors; he did not have
neetings wth other sections. Canpos referred in his testinony to the conpany
neetings held during the last seven to ten days before the el ection wth groups
of enpl oyees and said that he was unsure whether he heard the runors repeated
after the neetings.

The statenents to Canpos by workers Luna and Juarez fall
within the present state of mind exceptions to the hearsay rule ¥
and can support a finding of fact. However, Canpos's testinony that he heard
runors about | oss of jobs for failure to sign union authorization cards |acks
sufficient foundati on. The one naned source of the runor, Estela Antuna,
nade statenents to Canpos unrelated to | oss of jobs. The other sources were
referred to as "the enpl oyees fromSection 3." The | ack of specific sources
for the statenents detracts fromthe wei ght of Canpos's testinony.

Felix Chavez Loneli, a worker in Section 1, gave uncontroverted
testinmony for the UFWthat during the last two weeks before the el ection he
tal ked with nost of the nine enployees in his section and heard their
conversations. He stated that the workers spoke of benefits and of better

wor ki ng conditi ons under the union. He heard

17/ California BEvidence Code §1250.
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no one speak of runors about people being fired for failing to sign union cards,
nor did he hear of threats by persons circulating the cards. He stated that the
workers did express fear that if the union | ost the el ection, there mght be
retaliation by the foremen, but no one expressed fear of union retaliation.
Lonel i acknow edged on cross examnation that he was known by the workers in his
section as a UFWsupporter. He did not, however, participate in the union's
canpai gn.

In Section 4, where there were approximately twenty-five workers
during the canpaign, a threatening statenent was nmade by Pedro Sal azar and
was heard by one worker, Trinidad Negrete. (See discussion above.)

The forewoman of the Section 5 enpl oyees, Kiyom Shinomya, testified
that in June 1977 there were approxi nately seventeen enpl oyees working in the
section. As forewonan, she had daily contact with all of the enpl oyees as she
wal ked around the section, and she was able to observe the UFWcanpai gn carried
on there. Shinomya testified that she saw Sant os Gonzal es and Jesus Nungar ay,
who were workers in her section, soliciting authorization card signatures from
the ot her enpl oyees; however, they did not ask her to sign a card. This portion
of her testinmony attributes no msconduct to Gonzal es and Nungar ay.

Shinomya stated that the workers were confused and upset by
statenments made by Gonzal es and Nungaray. According to her, all the wonen
enpl oyees in Section 5, and the wonen working in the cutting and potting roons®
cane to Shinomya wth their probl ens. Those who spoke only Spani sh woul d first
talk to Section 5 enpl oyee Gonni e Mel endrez who acted as Shinomya' s interpreter
when the forewonan had "inportant” infornation to relate to the seven or eight

Spani sh- speaki ng

18/ There were approxi natel y seventeen wonen enpl oyees in the three
secti ons.
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enpl oyees in her section. ¥

Mel endrez woul d then speak to the
forewoman alone, or wth the enpl oyee, about the enpl oyee's probl em

Shinomya testified that it was Gonnie Ml endrez who tol d her that
the workers were confused and upset by the canpaign. Ml endrez told her that
t he wonen enpl oyees had heard that the union woul d take over the pl acenent of
supervisors in the sections and that if the enpl oyees did not sign union cards
they would be fired. Shinomya testified that Mel endrez, sonetines
acconpani ed by indi vi dual enpl oyees, frequently expressed to Shinomya the
workers' concern and fear that they would | ose their jobs. Shinomya stated
that she told Mel endrez and the workers who cane to her that they coul d sign
cards or join the UFWif they w shed, but that the union could not fire them
since, even if the union cane in, it was conpany president Tominson who
hired, fired and paid Sel ect enpl oyees. According to Shinomya, she "asked
around" about the union's power to fire and was told it did not have that
power. She also stated that the workers were still afraid after she tal ked to
t hem

Mel endrez' s statenments to Shinomya that the workers were confused
and upset is hearsay evidence, but it is corroborated by the statenments of the
I ndi vidual workers to Shinomya. Their statenents fall wthin the present
state of mnd exceptions to the hearsay rule, but the fact that these workers
are unnaned | essens the val ue of this evidence.? The nunber of workers
affected is uncl ear.

Mel endrez' s statenent to Shinomya that enpl oyees told her that

they had heard they could be fired if they did not sign cards,

19/ Shinomya stated that she understands little Spani sh and speaks none at
all.

20/ California BEvidence Code §1250.
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and Shinomya's testinony that individual workers al so cane to her wth such
statenents, constitute hearsay evidence not falling wthin any exception to the
hearsay rule. Mreover, this evidence is not corroborated by Mwa Irving' s
testinony which | discredit, as discussed bel ow

Mwa Irving testified that on one occasi on she had heard Sant os
Gonzal es tell three or four workers in Section 5 that "if [the enpl oyees] did
not sign cards, naybe the union would fire [thenj." A though she testified that
Gonzal es said this on several occasions, Irving stated that she was only present
once, and she did not nane any of the enpl oyees invol ved except one worman naned
Hora, who did not testify.

n cross examnation by the UFW Irving first stated that Gonzal es
al ways spoke to the other Section 5 workers in English and never in Spani sh, but
| ater she stated that he spoke both English and Spanish to them She al so
testified that half of the enpl oyees spoke Spani sh but that al nost al
under stood English. She said that she understood "a little" when Gonzal es spoke
Spani sh.

Irving testified that workers in Section 5 were concerned about
losing their jobs. Gonnie Ml endrez, and wonen naned Hora, Socorro, and Miria
expressed their concern to Mwa and asked if it was true that the uni on woul d
not give themjobs. They told Irving that Santos Gonzal es had told themthis.
Gonnie Melendrez told Irving that other wonen enpl oyees were al so afraid.

Gonzal es testified that he spoke to approxi mately six
workers in Section 5 about signing authorization cards; he stated that he al ways
spoke to themin Spani sh because he does not speak English, although he

understands "a little" English. nzales testified that
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he tal ked to the six enpl oyees only about what he thought working
conditions woul d be like under a union contract. He denied ever telling
workers in the section that the union would have themfired if they did not
sign cards.

Irving s inconsistent statenments about the | anguages used in the
conversations and her inability to understand conversational Spani sh cast doubt
on the credibility of her testinony that she overheard and under st ood
Gonzal es' s conversations wth other Section 5 workers. | have al ready found
that Irving s allegations about Gonzal es's statenents are not credible due to
the language barrier.?. | discredit Irving because | find that Gonzal es's
conversations wth enpl oyees in Section 5 were in Spani sh, a | anguage |rvi ng
does not under st and.

Anot her Section 5 enpl oyee, Juan Duran, testified for the UFWt hat
he tal ked wth workers in his section during the |ast two weeks of the canpai gn
and that no one told himthat they had heard that the union could have them
fired if they did not sign a card. Nor did anyone tell himthey feared bei ng
fired for that reason or that they feared the persons who were circul ating UFW
cards; no one he spoke to had been threatened by those persons. n cross
examnation, Duran testified that he did not participate in the union's
canpai gn but that he had spoken out in favor of the UFWand that the workers in
his section knew he supported the union. He stated that the enpl oyees were his
old friends and co-workers and that there was no reason they woul d not confide
in himtheir inpressions of the union. Santos Gonzal es testified that prior to

the el ection he did not hear

21/ See Incident #9, in |ssue #2, supra,
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any enpl oyees in Section 5 say that they had heard that the uni on woul d
have people fired if they did not sign authorization cards or if they vote
"no" in the election.

Three workers from Section 6 testified about the atnosphere in
their section during the canpai gn. Ml qui ades Correa stated that he knew al |
eight of the workers in the section and that his inpression fromconversations
wth themwas that they were concerned about |osing their jobs if they did not
sign cards for the UFW According to Correa, Santos Gonzal es spoke to nost of
the workers in the section and, said Correa, he had urged®? themto vote for
the union. Mria Rodriguez testified that she had conversations wth only a
few of the enpl oyees in the section but that she had heard sone of those
workers say that they feared losing their jobs. She was unable to identify
t he speakers.

The statenents by workers in Section 6 fall wthin the present
state of nind exception to the hearsay rule,Z but the sources are not naned.
The weight of this evidence is decreased accordingly.

Maria Inez Nungaray testified for the URWthat during the two weeks
prior to the election she had conversations wth two workers in Section 6
about the canpaign. She said that those enpl oyees did not tal k about persons
being fired for not signing UAWcards, nor about threats by persons
circulating the cards. Niungaray stated that neither she nor the enpl oyees she
talked to were afraid of the URW but she gave no foundation for her
concl usi ons about the enpl oyees' state of mnd. The value of this evidence is

accordi ngly decreased.

22/ "Exigir" See footnote #12, supra.
23/ Glifornia Evidence Code §1250.
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Section 7 enpl oyees Roberto Garcia and Vicente S |va were both
threatened wth | oss of jobs on one occasion by Santos (Gonzal es. Anot her enpl oyee
fromthat section, Socorro Vasquez, was threatened once by Raudel Rodriguez.
(See discussion above.) VMicente Slva also testified that he knew of several
ot her workers in the section who had heard that they would be fired if they did
not sign union cards, but he did not give any details. This testinony is
uncor r obor at ed hear say evi dence, insufficient to support a finding of fact.
Roberto Garcia testified that he had not heard any other workers in the section
express fear of being fired, nor had Micente S lva told himthat he felt such a
fear.

Anot her Section 7 enpl oyee, Qruz Gonez, testified for the UFWt hat
during the |l ast two weeks before the el ection he spoke to three or four of the
approxi nately twenty workers in his section about the election. He also tal ked
to three or four workers fromother sections. According to Gnez, all the
workers he tal ked to expected that the UPWwould win the el ecti on and woul d
provide themw th better benefits. He stated that they did not nmention to him
any runors about workers being fired for not signing union cards nor any threats
by the persons circulating the cards. Gonez al so stated that the workers in his
section were not afraid of the union, but he gave no details. n cross
examnation, onez testified that the six or eight workers he talked to were all
pro- UFWwor kers. The fact that the statenents by these workers are not based on
nanmed sources decreases their evidentiary weight.

| found earlier that Santos onzales nmade a threat of job |oss
on one occasion to Estela Antuna, a Section 13 enpl oyee. (See discussion

above.) Another worker fromthat Section, Eugenio Linon,
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testified for the UFWthat during the two weeks prior to the el ection, he
spoke with five of the approxi mately nine to twel ve workers in the section
about the election. He reported that none of the five tal ked about runors
that enpl oyees woul d be fired if they did not sign union cards or about
threats by the persons circulating cards. Nor did they express fear of the
union. n cross examnation, Linon stated that he believed that all five
favored the UFW He stated that the other workers in Section 13 did not talk
about the el ection because Estel a Antuna, the wfe of the section forenman was
an enpl oyee in the section.

Estela Antuna testified that she heard ot her enpl oyees say pri or
tothe election that they were afraid they would | ose their jobs if they did
not sign cards. She could not renenber their names. This testinony has the
sane evidentiary weight as the testi nony by Ml qui ades Correa and Mari a
Rodri guez about workers in Section 6. The nunber of workers Antuna was
tal king about is unclear.

Tomas Duran testified that enpl oyees in his section (#15)
expressed support for the union prior to the election. He stated that he did
not ever hear anyone in the section say they feared the union woul d have them
firedif it won, nor did he ever hear anyone conplain of threats by the
persons col | ecting card signat ures.

Fnally, Felipe Duran Villegas, a worker from Section 26,
testified for the UFWabout the inpact of the canpaign there. He stated
w thout contradiction that during the last two weeks before the el ection he
talked with all twelve of the workers in the section about the el ection and
also talked with eight or ten other enpl oyees at the nursery. In those
conversations no one nentioned any runors that workers would be fired if they

did not sign UFWcards. Nor did
-43-



anyone nention threats by the persons circulating the cards. They tal ked about
better benefits and working conditions under the UFW but no one expressed fear
of the union. On cross examnation, Millegas stated that he thought that all
twel ve of the workers in Section 26 favored the UFW

Fromthe above analysis, | find that, at the nost, five Sel ect
enpl oyees were directly threatened, on one occasion each, wth | oss of jobs for
failure to sign UAWaut hori zation cards. In addition, an undetermned nunber
of Section 5 enpl oyees were confused and upset about the el ection. Runors
about | oss of jobs circul ated anong an undet erm ned nunber of enpl oyees in
Sections 3, 6 and 13, in which there were a total of about thirty enpl oyees.
These runors are not attributable to the UAWand therefore wll not be anal yzed
as msconduct affecting the election. They wll be considered only as
continuing to the atnosphere surroundi ng the canpai gn and the el ecti on.

2. ncl usions of Law

In order for the Board to set aside the Sel ect Nursery election, the
enpl oyer nust have presented evi dence that the m sconduct which was cormtted
created such an at nosphere of confusion and fear of reprisal anmong the
enpl oyees at the nursery that they were unable to freely choose a coll ective
bargai ni ng representative. Jack or Marion Radovich, 2 ALRB No. 12 (1976);
Harden Farns, 2 ALRB No. 30 (1976); C Mndavi & Sons, 3 ALRB No. 65 (1977).

Even where msconduct is not attributable to one of the parties to an el ection,
the el ection nay be set aside under this standard. Patterson Farns, Inc., 2

ALRB No. 59 (1976); Onens-Corning Fiberglas Gorp., 179 NLRB No. 39 (1969),

enforced 435 F.2d 960 (4th dr.). However, non-party msconduct wll be

accorded | ess wei ght than party conduct in determni ng whet her
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the atnosphere test has been net. Patterson Farns, Inc., supra; Takara

International, doa Nedens HIllside Foral, 3 ALRB No. 24 (1977); QOnens-Corni ng,
supra; Whban Tel ephone, 196 NLRB No. 6 (1972), 499 F. 2d 239, 86 LRRM 2704 (7th

dr. 1974). The inpact of the msconduct on the el ection nust be consi dered
cumul atively as well as incident by incident. Superior Farming (., 3 ALRB Nb.

35 (1977).

The m sconduct found in the present case consists of threats by three
rank and file enpl oyees, nade to five other enpl oyees, that if the UFWwon the
el ection and if workers did not sign authorization cards for the union, they
woul d | ose their jobs. %

NLRB and ALRB cases have establ i shed a nunber of consideration which
nust be exam ned when determni ng whet her threats have created such a coercive
at nosphere that an el ection nust be set aside.

At the outset, the enpl oyer nust overcone the presunption
establ i shed by NLRB precedent that threats of job | oss to non-union

enpl oyees by rank and file pro-uni on enpl oyees are not sufficient to

overturn an election.® The threats nmade by Gonzal es, Sal azar and

Rodriguez at Select are sinilar to those nade in Bukf or- Pel zner. %

24/ The objection that Rosario Mesa threatened Trini dad Negrete by sayi ng
that Negrete would be deported if he did not sign a card has not been
establ i shed by the evidence and is therefore di smssed.

25/ Bukfor-Pel zner Dvision, Inc., 197 NLRB No. 140, 80 LRRM 1577 (1972),
enforced F.2d , 84 LRRM 2432 (9th dr. 1972) , citing; Guen Watch Co., 108
NLRB 610; Poinsett Lunber and Manufacturing Go., 107 NLRB 234; Onens- Corni ng

FH berglas Gorp., supra; Tunica Manufacturing Inc., 182 NLRB No. 111; Bona Al en,
Inc., 190 NLRB No. 37.

26/ In that case, a rank and file enpl oyee told two other enpl oyees that if

they did not sign authorization cards or vote for the petitioning union, and the
uni on won the el ection, the union would not allowthemto work for the conpany.
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As in that case, the persons who nade the threats at Sel ect were not agents of
the union, and they were not authorized by the union to nake such statenents.

Takara International, supra;, Tennessee H astics, supra; U ban Tel ephone, supra.

Nor were the statenents part of any union policy of threatening a | arge portion
of the voters.

There was no evidence that the threats di ssuaded Sel ect enpl oyees
fromvoting. Votes by 176 out of 196 eligible voters constituted a ninety
percent turnout. Such a high voter turnout indicates that the threats did not

have a substantial inpact on the workers' selection. Patterson Farns, Inc.,

supra; Takara International, supra; C Mbndavi & Sons, supra.

Al t hough evi dence was presented that several enployers, upon hearing
the threats, expressed fear that they would | ose their jobs, the fact that such
evidence is subjective | essens its inportance. Labor board and court decisions
have hel d that particul ar enpl oyees' subjective reactions to renmarks by a party
are not conpetent evidence to prove a coercive or objectionable effect. The
correct test is objective: whether the conduct is of a type which may

reasonably tend to produce a coercive effect or otherwise interfere with the

free exerci se of enpl oyee rights under |aw 2?

In applying this objective test, the Boards have considered the
contents of the threats, the reasonabl e reacti on of enpl oyees to such threats
and any reassurances nade to the enpl oyees whi ch may have neutralized the
i npact of the threats. Bukfor-Pel zner, supra; Whban Tel ephone, supra. In

Bukf or - Pel zner, the NLRB uphel d the

27/ Dan Tudor & Sons, 3 ALRB No. 69 (1977); NLRB v. Link-Belt Go., 311 U S
584 (1941); Janler Mastic Mld Gorp., 186 NLRB No. 80, 75 LRRM 1366 (1970);
Tex-Cal Land Managenent, Inc. v. ALRB (5th Dst. Galif. 1978} 5 dv. 3395,
affirmng 3 ALRB No. 14.
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el ection because the threats neither involved physical violence nor
related natters within the union's control .2 The Board al so noted
that a threat of this nature mght, if believed, persuade the workers to vote
agai nst the union to avoid such an eventuality. The same reasoning applies to
the present case. The enpl oyer here is objecting that the vote was affected by a
threat that, if the UAWwon and the workers did not sign authorization cards,
they woul d lose their jobs. The enpl oyer is apparently contending that the
threats and runors caused the workers to vote for the union, and that if the
threats had not been nade, nore workers woul d have voted agai nst the union. Yet,
it would seemnore likely that the reasonabl e Sel ect worker woul d have reacted
to the threat by voting against the UAW not for it, in an attenpt to prevent

29

the union fromw nni ng and subsequently carrying out the threats.= In addition,

there were no threats of physi cal

28/ The Board did not anal yze the statenents as possibl e references to
negoti ation of a union security clause.

29/ The enpl oyer presented evidence that eight of the nine enpl oyees who voted
chal l enged bal lots cast their ballots for "no union.” The enpl oyer contends that
this reduces the nargin of UFWvictory to three votes, thus naking the el ection
a very close one. It argues that because of the cl oseness of the election, the
m sconduct nust be examned wth greater scrutiny. The UFWpoints out,
correctly, that there is no evidence that any of the chall enges woul d have been
overrul ed had they been outcone determinative. The enployer's suggestion that
the margin of victory was only three votes is therefore hypothetical and is
conditioned on facts not in evidence.

A though this testinony as to how individual workers cast their ballots was
of no evidentiary value in the present case, | recommend that such evidence not
be admssible in future hearings. It is destructive of the Act's principle of
secret ballot elections and opens the door to coercion of voters. The NLRB
stated in Sem-Seel CGasting Co., 66 NLRB No. 94 (1946) that an enpl oyee' s
identification of his " ballot choice at a subsequent hearing woul d render the
bal | ot void. The Board al so stated that the respondent's argunent that the
secrecy of the ballot in a Board electionis a privilege of the (cont. next

page)
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violence in this election, and no viol ence occurred. C Mndavi & Sons,

supra; Wban Tel ephone, supra.

Oh several occasions, Select managenent representatives conveyed
assurances to enpl oyees that the threats and runors were untrue and woul d not
be carried out. Foreman Jimmy Gorey told Roberto Garcia that the union coul d
not have people fired for failing to sign authorization cards. Forewonan
Ki yom Shi nomya reassured enpl oyees on several occasions that the union could
not unilaterally cause themto lose their jobs. A the conpany neetings
nentioned by Hadi o Canpos, President Bill Tominson told enpl oyees that they
could not be fired if they did not vote for the UFW The enpl oyees who heard
such assurances by nanagenent personnel coul d have reasoned that the threats

woul d not be carried out. Wban Tel ephone, supra.

I conclude that the enpl oyer's objections nunber two and three
concerning threats by Sel ect enpl oyees shoul d be di smssed. The three

i ndi vidual s i nvol ved, Santos (onzal es, Pedro Sal azar and

29/ (cont. frompage 50) individual voter and nay be waived by himor her was
wthout nerit. The Board' s el ections are designed not only to protect the
anonymty of the voter but also to assure the entire electorate that the vote
wll be as free and uncoerced as possi bl e.

The 8th Arcuit, enforcing the Board' s decision, stated:

To permt the enpl oyee to testify as to his intention in
nmarking the ballot as he did would, as the Board asserts,
effectively destroy the secrecy of the ballot which the Board' s
policy is designed to protect and which the Act commands. The
reception of such evidence woul d al so expose t he enpl oyee to
the hazard of union or enployer coercion and thus inperil his
freedomof . choice of a baroaining reoresentative. Sem-S eel
Casting . v. NLRB, 160 F.2d 388 (8th Ar. 1947).
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Raudel Rodriguez were not agents of the UFW and they did not engage in

m sconduct under instructions fromUWagents. The union cannot be hel d
responsi bl e for their conduct, and title enpl oyer has failed to show that
this non-party msconduct created such an atnosphere of fear that enpl oyees
at Select Nursery were unable to choose a col | ective bargai ni ng
representative freely and wthout coercion. The threats did not invol ve
physi cal violence, and the voter turnout was extrenely hi gh. Managenent had
the opportunity to neutralize the inpact of the msconduct on the workers by
responding to the threats and runors, and it did so on several occasions.

RECOMMENDATI ON

Based on the findings of fact, anal ysis and concl usi ons herein, |
recommend that the enpl oyer's objections be dismssed and that the United
FarmVrkers of Arerica, AFL-A Q be certified as the excl usive bargai ni ng
representative of all the agricultural enpl oyees of the enployer in the Sate
of Galifornia.

DATED My 11, 1978

Respectful |y submtted,

WL /““ AL

I nvestigative Heari ng Exam ner
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FaRV ALRB. 1G4 Sate of Galifornia
AN ALTURAL LABCR RELATI ONS BOARD

Estado de Galiforni a
QONSEJO DE RELAQ ONES DE TRABAJADCRES AR OLAS
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CERTI FH CATI ON G- REPRESENTATI VE
CERTLH CAQ ON DEL REPRESENTANTE

An el ection having been conducted in the above matter under the supervision
of the Agricultural "Labor Relations Board in accordance wth the les and
Regul ations of the Board; and it appearing fromthe Tally of Ballots that a
col'l ective bargai ning representati ve has been sel ected: and no petition filed
pursuant to Section 1156.3(c) wthin the tinme provided therefore;

Habi endose conducido una election en el asunto arriba citado bajo la
supervi sion del (onsej o de Rel aciones de Trabaj aders Agricol as de acuerdo con
las Reglas y Regul aciones del Gonsejo; y apareciendo por |la Quenta de \otos
que se ha sel eccionado un representante de negoci aci on col ectiva; y que no se
ha regi strado (archivado) una petision de acuerdo con |la Section 1156. 3(c)
dentro del tienpo estipul ado por consiguiente;

Pursuant to the authority vested in the undersigned by the Agricultural
Labor Relations Board, IT IS HEREBY CERTIFIED that a majority of the valid
bal | ot s have been cast for

De acuerdo con_|a autoridad establ ecida en el suscribiente por el Consejo
de Rel aciones de Trabaj adores Agricol as, por. PRESENTE SE CE%II HCA que la
nayoria de |las bal otas validas han sido depositadas en favor de

Lhited FarmWrkers of Anerica, AFL-A O

and that Pursuant to Section 1156 of the Agricultural Labor Relations Act,
the said [abor organization is the exclusive representative of all the
enployees in the unit set forth below found to be appropriate for the
pur poses of collective bargaining in respect to rates of pay, wages, hours of
enpl oynent, or other conditions of enpl oynent.

y que, de acuerdo con la Section 1156 del Acto de Rel aci ones de Trabaj adores
Agricolas, dicha organi zation de trabajadores es el representate exclusivo de
todos | os trabaj adores en | a unidad aqui inplicada, y se ha determnado que es
apropiada con el fin de |levar a cabo negoci aci on col ectiva con respecto al
salario, las horas de trabajo, y otras condi ci ones de enpl eo.

N T: Al agricultural enpl oyees of Select Nursery enployed at its
UINDAD Brea facility.

O behal f of

AGRICULTURAL LABOR RELATIONS BOARD
S gned Sacranento, CA De parte del

™ the 16th dav of <ent enher 19078 ACETN NS DE A | AEC I'E TDARA 1A DEQ
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