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DEQ S ON AND CROER

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this nmatter
to a three-nenber panel .

O April 28, 1977 Admnistrative Law Gficer (ALO Janes R
Wbster issued the attached Decision. Thereafter, the General Gounsel,
Respondent, and the Charging Party (Lhited FarmWrkers of Anerica, AFL-AQ
herei nafter URVW} each filed exceptions and a supporting brief.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs, and has decided to affirmthe rulings,
findings, and concl usions of the ALO and to adopt his recormended QO der as
nodi fied herein.

An el ection was held on Gctober 9, 1975 anong the Respondent' s
six eligible enpl oyees: two short-haul drivers and four field workers
engaged in carrot harvesting. Al six enpl oyees voted w thout challenge and

the tally of ballots reflected four



votes for the UPWand two votes for the Véstern CGonference of Teansters.
(hjections to the election filed by the Teansters were dismssed for
lack of docunentation. No objections were filed by Respondent. n
January 22, 1976, the Board certified the UFW as the excl usive
col l ective-bargaining representative of Respondent’'s agricul tural
enpl oyees.

The ALO found that the Respondent viol ated Labor Code Section
1153(e) and (a) by refusing to bargain wth the UFWsi nce January 29,
1976, and by unilaterally granting wage i ncreases to the UFW Respondent
stipulated that it refused to bargain wth the UFWand that it
i npl enented the unilateral wage increase charged in the conpl aint.
However, Respondent seeks to defend these actions by arguing that the six
unit enpl oyees are not agricul tural enpl oyees wthin the neani ng of Labor
Gode Section 1140.4(b). W reject this defense.

In Henet Wiol esale, 2 ALRB No. 24 (1976) and Galiforni a
Qoastal Farns, 2 ALRB No. 26 (1976), we held that a party coul d rai se

guestions as to voter eligibility at a Labor Code Section 1156.3
proceeding only if the party contesting eligibility had tinely
chal | enged the prospective voters. As we stated in

Gl ifornia Goastal Farns:

Acontrary rule would allow parties to anait the outcone of
an el ection before deciding whether to contest the

eligbility of any voters and then, in the event the party
| oses the el ection, relying upon the asserted ineligibility
of these voters as a ground for setting aside the el ection.

See also NLRB v. Tower (0., 329 U S 324, 19 LRRV 2128 (1946). Respondent

herei n nei ther chall enged any of the six enpl oyees when they voted nor
filed objections to the el ecti on based on

2.
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their alleged ineligibility. Rather, Respondent waited until after
certification had i ssued before it first clained that the six workers
were not agricultural enpl oyees.

In Perry Farns, Inc., 4 ALRB No. 25 (1978), we adopted the NLRB

doctrine which prevents a respondent in a refusal -to-bargai n proceedi ng from
litigating matters which were, or could have been, raised in a prior
representation proceedi ng, absent new y-di scovered or previously-unavail abl e
evi dence or extraordinary circunstances. The NLRB has applied this rule
even when the issue sought to be relitigated i nvol ved the Board s

jurisdiction. Ewire Dental (., 211 NLRB No. 127 (1974) (Enpl oyer's status

as a covered retail enterprise); (ean Systens, Inc., 277 NLRB No. 233

(1977) (union's status as a labor organization); B F. Qodrich Tire G., 215

NLRB No. 134 (1974) (enpl oyee's status as excl uded nanageri al enpl oyees);
Frontier Marketing Go-op., 229 NLRB No. 162 (1977) (enpl oyees' status as

excluded agricultural enployees). Qearly, rational e which precl udes
relitigating general representation issues in subsequent refusal-to-bargain
cases also forecloses relitigation of issues as to jurisdiction or enpl oyee
status whi ch were or coul d have been litigated during the prior

representati on proceedi ngs.

Respondent has not argued or denonstrated that its present
contention i s based on new y-di scovered or previously unavail abl e evi dence,
nor has it argued that special circunstances warranting relitigation are
present. Accordingly, we affirmthe ALOs concl usions that the Respondent
viol ated Labor Gode Section 1153(e) and (a) by refusing to bargain wth the
UFWand by
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granting a wunilateral wage increase. However, a review of
Respondent's brief and the record before the Board reveal s one
nmatter worthy of comment.

Respondent attached to its answer a copy of a decision ¥ by
Admni strative Law Judge (ALJ) Bernard J. Seff of the National Labor
Rel ati ons Board, finding that Respondent violated Section 8(a) (3) and (1)
of the NLRAwhen it termnated one Robert Baca, an enpl oyee who drove
truckl oads of carrots fromthe field to the packing shed,  on July 29,
1974. In that decision, the ALJ found that Roberto Baca was an enpl oyee
wthin the neaning of Section 2(3) of the NNRA (n review of exceptions
taken to ALJ Seff's decision, the NLRB affirned, inter alia, the ALJ's
jurisdictional findings. Qiadalupe Carrot Packers dba Ronmar Carrot Conpany,

228 NLRB No. 40 (February 22, 1977).

The ALO found, based on the evi dence adduced at the hearing
before himon April 4, 1977 that Respondent's short-haul drivers are non-
agricul tural enpl oyees beyond our jurisdiction and that Respondent's
renmai ning field enpl oyees are agricultural enpl oyees under this Board s

jurisdiction. Vo agree. |In Quadal upe Carrot Packers, supra, the NLRB found

Respondent ' s short-haul driver enpl oyee, Roberto Baca, to be a non-
agricul tural enpl oyee, based on the Respondent's operations in 1974. The

record in the instant case indicates that the duties of Respondent's

Y'Qiadal upe Carrot Packers dba Ronar Carrot Gonpany, Case No. 31-
CA 4832 (Qctober 19, 1976).

Z The record reflects in the instant case that Baca was enpl oyed in the
sane job classification occupied by the two short-haul drivers over which
this Board assuned jurisdiction.
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short-haul driver enployees at the tine of the el ection were the sane
as they were in 1974. Accordingly, we conclude that Respondent's short -
haul drivers are non-agricultural enpl oyees, outside our jurisdiction,
and are therefore excluded fromthe certified bargaining unit.
V¢ reject, however, Respondent's contention that the
renmai ning field enpl oyees are al so non-agricul tural enpl oyees, as their
work, harvesting, is a prinary agricultural activity clearly wthin our
statutory jurisdiction. Mann Packing G., Inc., 2 AARB No. 15 (1976).
THE REMEDY

In accordance with our Decision in Perry Farns, supra, we wl|

order that Respondent, rather than its enpl oyees, bear the costs of the
del ay, now nore than two years, which has resulted fromits failure and
refusal to bargain wth the union, by naking its enpl oyees whol e for any
| osses of pay and ot her economc benefits which they nay have suffered as a
result thereof, for the period fromJanuary 29, 1976, to such tine as
Respondent commences to bargain in good faith and continues so to bargain
to agreenent on a contract or to a bona fide inpasse. The Regi onal DO rector
Wil determne the anount of the award based upon the criteria set forth in
Perry Farns, supra, and AddamDairy, 4 ALRB No. 24 (1978).

The General ounsel and the UFWhave excepted to the ALO s

failure to award themlitigation costs. As we do not consider Respondent's
defense as frivolous, such an anard is not warranted in this case. Wstern

onf erence of Teansters, et. al,
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3 ALRB Nb. 57 (1977). The WURWal so seeks to be conpensated for its
negoti ati on expenses, for the cost of naintaining contact wth and
supporting Respondent's enpl oyees, and for dues it woul d have recei ved

under a col |l ective bargaining agreenent. As in AdamDairy, supra, we wl|

not order the reinbursenent of the union for |ost dues. Mreover, we
find that the circunstances of this case do not warrant the additional
conpensati on sought. See Schuck Gonponent Systens, Inc., 230 NLRB No.
117 (1977).

As additional renedies, the UANrequests that we order
Respondent to permt post-certification access to UPWorgani zers, to
provide the UPWw th updated |ists of current enpl oyees, to permt
conpany-ti ne speeches by UFWorgani zers, and to permt the UFWto use
Respondent' s bul l etin boards. Athough there is precedent for the UFWs
bul l etin board request (Wnn-Oxie Sore Inc., 224 NLRB No. 190 (1976);
Betra Mg. Go., 233 NLRB No. 156 (1977) and enpl oyee |ist request (Betra

Mg. G., supra) we find no reason to believe that the relief given

herein wll not entirely remedy the unfair |abor practice found. ¢

To clarify Respondent’'s responsibilities, we shall nodify the
ALO s recommended cease-and-desi st order regarding the unilateral wage
increase to indicate that the Board s order does not require Respondent

to revoke any wage increases it has heretofore granted. Architectural

H berglass-O vision of Architectural Pottery, 165 NLRB No. 21 (1967).

Y1t isour "...continuing function ... to consider on a case-by-case
basis, inthe light of both our experience and the facts of each case,
what renedy wll best renmedy the msconduct found.” Heck's Inc., 215 NLRB
765, 768 (1974).
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W find nerit in the exceptions taken by the General (ounsel
and the UFWto the notice provided for in the ALOs recommended order. In
substituting our standard renedi al order for that of the ALQ we shall
nodi fy the recommended notice accordingly.

RER

Respondent Romar Carrot Go., its officers, agents,
representatives, successors, and assigns, shall:

1. GCease and desist from

(a) Refusing to bargain collectively in good faith with
the UFWas the certified exclusive bargaining representative of its
agricultural enployees in violation of Labor Gode Section 1153(e), (a),
and in particular by: (1) refusing to neet at reasonable tines and
places wth the UPWfor the purpose of collective bargai ning; and (2)
naki ng uni l ateral changes in terns and conditions of enpl oynent of its
enpl oyees w thout prior notice to and bargaining wth the URW except
that nothing herein shall be construed as requiring the Respondent to
revoke any unilateral wage increases it has heretofore granted.

(b) In any other nmanner interfering wth, restraining,
or coercing enpl oyees in the exercise of their rights guaranteed t hem by
Section 1152.

2. Take the followng affirnative action which is deened
necessary to effectuate the policies of the Act:

(a) Uon request, neet and bargain col |l ectively in good
faith wth the UPWas the certified exclusive collective bargai ni ng
representative of its agricultural enployees, and if

7.
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an understandi ng i s reached, enbody such understanding in a si gned
agr eenent .

(b) Make whole its agricultural enpl oyees in the nanner
specified in the portion of the foregoing Decision entitled "The
Renedy," for all |osses of pay and other economc benefits sustai ned by
themas the result of Respondent’'s refusal to bargain wth the UFW

(c) Preserve, and upon request, nake available to the Board
or its agents, for examnation and copying, all records rel evant and
necessary to a determnation of the anounts due its enpl oyees under the
terns of this Qder.

(d)y Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board Agent into appropriate | anguages, Respondent shall
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(e) Post copies of the attached Notice for 90
consecutive days, the period and pl aces of posting to be determned by the
Regional Drector.

(f) Provide a copy of the attached Notice to each
enpl oyee hired by the Respondent during the twel ve-nonth peri od
foll ow ng the issuance of this Decision.

(g Mil a copy of the attached Notice in appropriate
| anguages, within 30 days fromrecei pt of this Qder, to each enpl oyee
enpl oyed during the payrol|l period i medi ately precedi ng Gctober 3, 1975,
and to each enpl oyee enpl oyed by Respondent fromand including January 29,
1976.

(h) Arrange for a representative of Respondent or

8.
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a Board Agent to distribute and read the attached Notice in appropriate
| anguages to the assenbl ed enpl oyees of the Respondent on conpany tine.
The reading or readings shall be at such tines and pl aces as are specified
by the Regional Drector. Follow ng the reading, the Board Agent shall be
gi ven the opportunity, outside the presence of supervisors and managenent,
to answer any questions enpl oyees nay have concerning the Notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly wage
enpl oyees to conpensate themfor tine lost at this reading and the
guestion and answer peri od.

(i) Notify the Regional Drector in witing,
wthin 30 days fromthe date of the receipt of this Oder, what steps have
been taken to conply wth it. Udon request of the Regional Drector, the
Respondent shall notify himperiodically thereafter in witing what
further steps have been taken in conpliance wth this Qder.

ITISALSOCRERED that the certification of the United Farm
Wrkers of Arerica, AFL-A Q as the excl usive bargai ning representative of
Respondent ' s agricultural enpl oyees is extended for a period of one year
fromthe date on whi ch Respondent commences to bargain in good faith with
sai d uni on.

IT IS FURTHER CRDERED that Respondent' s short-haul drivers be,
and they hereby are, excluded fromthe certified collective bargai ni ng
unit and that the certification of the Uhited FarmVWrkers of Amreri ca,
AFL-A Q as exclusive collective bargai ning representative of Respondent's

agricul tural enpl oyees

4 ALRB No. 56



be, and it hereby is, anended to reflect this clarification.
DATED August 18, 1978

GERALD A BROM Chai rnan

RCBERT B. HUTCH NSO\ Menber

HERBERT A PERRY, Menber

10.
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NOM CE TO BMPLOYEES

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to bargai n about
a contract wth the UFW The Board has ordered us to post this Notice and

to take other action. Ve will do what the Board has ordered, and al so tell
you that:

The Agricultural Labor Relations Act is alawthat gives farm
workers these rights:

(1) to organize thensel ves;
(2) toform join, or help any union;

(3) to bargain as a group and to choose anyone they want
to speak for them

(4) to act together wth other workers to try to get a
contract or to hel p or protect each other; and

(5 to decide not to do any of these things.
Because this is true, we promse you that:

VE WLL bargain wth the UFWabout a contract because it is the
representati ve chosen by our enpl oyees.

VEE WLL rei nburse each of the enpl oyees enpl oyed by us after

January 29, 1976, any pay or other economc benefits which they | ost
because we have refused to bargain with the UFW

VEE WLL NOT reduce or increase the wages of our enpl oyees
wi thout first discussing these changes wth the UFW

DATED ROVAR CARROT GOMPANY

(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE

11.
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CASE SUMVARY

Fonar Carrot (o. 4 ALRB Nb. 56
Case Nb. 76- & 35-M
ALO DEAd S ON

The UFWwas certified as the bargai ning representative of

Respondent ' s field enpl oyees and short-haul drivers on January 22, 1976. Oh
January 29, 1976 the UFWrequested, and the Respondent refused, to nmeet and
bargain wth regard to wages, hours and working conditions of enployees in
the unit. Thereafter, Respondent unilaterally granted wage increases to its
field enpl oyees. Respondent denies that it Is an agricultural Enpl oyer
wthin the neaning of the Act, but neither challenged the eligibility of
enpl oyees voting in the election nor filed objections to the el ecti on based
ontheir alleged ineligibility.

The ALO concl uded that Respondent's short-haul drivers were
not agricultural enployees wthin the neaning of the Act, but that
Respondent* s fi el d enpl oyees were covered by the Act, and that
Respondent viol ated Section 1153(e) of the Act by its failure and
refusal to neet and bargain in good faith and by unilaterally granting
wage increases to its field enpl oyees.

_ The ALO recommended that Respondent be ordered to bargain
wth the UFWand to nake its enpl oyees whol e for any | oss of wages or
ot her benefits resulting fromRespondent's violation.

BOARD DEO S ON

The Board affirnmed the rulings, findings and concl usi ons of the

ALO and adopted his recormended order wth nodifications. dting Henet
Wiol esal e, 2 ALRB Nb. 24 and Perry Farns, Inc., 4 ALRB No. 25 (1975), the
Board hel d that Respondent was barred fromlitigating the issue of its
status as an agricultural Enpl oyer, which it could have litigated in the
prior representation proceedi ng, and concl uded that Respondent vi ol ated
Section 1153(e) by failing and refusing to meet and bargain wth the UFW
and by unilaterally granting wage increases to its enpl oyees.

The Board al so found that Respondent's short-haul drivers are
non-agricul tural enployees, i.e. outside the coverage of the Act, but that
its field enpl oyees are engaged in prinary agricultural activity, citing
Mann Packing (., Inc., 2 ALRB No. 15 (1976). The Board therefore
excl uded the short-haul drivers fromthe certified bargaining unit and
anended the certification of the UPWto cover only the fiel d enpl oyees.

4 ALRB NO 56



Case Summary Continued----------------
REMEDY

The Board ordered Respondent to neet and bargai n i n good
faith wth the UFW to enbody any agreenent reached in a signed
contract, to nake its enpl oyees whole for all |osses of pay and ot her
economc benefits resulting fromits refusal to bargain, and to post,
nmail and read a Notice to its enpl oyees. A so, the UFWs
certification was extended for one year fromthe date Respondent
commences to bargain in good faith wth the UFW

This Case Sunmary is furnished for information only and is
not an official statenent of the case, or of the ALRB

4 ALRB NO 56



STATE CF CALIFORN A
ACGR OQLTURAL LABOR RELATI ON BOARD

ROVAR CARRCT,
Respondent ,

and

Gase No. 76-CE&35-M

WN TED FARM WIRKERS G AMER CA,
AFL-A Q

e N N N N N N N N N N

Charging Party.

Franci s Fernandez, Esq., for the
General Qounsel ,

Gl B Witkins, Jr., Esq. of
Dresser, Soll & Jacobs, for
Respondent, Linton Joaquin, Esq.,
for the Charging Party.

DEAQ S ON
Satenent of the Case
JAMES R VBSTER Administrative Law Gficer: This case was heard
before ne in Santa Maria, Galifornia, on April 4, 1977. The Conpl aint al |l eges

arefusal to bargainin violation of Sections 1153 (a) and (e) of the
Agricultural Labor Relations Act, herein called the Act, by Ronar Carrot,
herein cal | ed Respondent. The Gonplaint is based on a charge fil ed Sept enber
2, 1976 by the Lhited FarmVWrkers of Arerica, AFL-AQQ herein called the
Lhion. (opy of the charge was duly served on respondent. The Conpl ai nt was
anended at the hearing to showin paragraph 5 thereof that the certification
of the Lhion was on January 22, 1976, and in paragraph 6(a) to show that the
Lhi on request ed Respondent to bargai n on January 29, 1976 and that Respondent
refused to bargai n since that date, respondent by its answer and by
stipulations at the hearing admts all factual allegations in the Gonplaint,
but denies that it is an agricultural enployer wthin the neaning of Section
1140.4(c) of the Act, and denies that it is anenable to or in violation of

the Act, and alleges as an affirmati ve defense that the National
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Labor Rel ations Board has asserted jurisdiction over it as a non-agricul tural
enpl oyer in case reported in 228 NLRB No. 40, dated February 22, 1977.

Briefs have been filed herein by the Gounsel for the General Gounsel
and by Respondent. Uoon the entire record and ny observation of the deneanor
of the wtnesses and after careful consideration of the briefs filed, | nake
the fol | ow ng:

H ndi ngs of Fact

. Issues

1. Wether Respondent is an agricultural enployer wthin the
neani ng of Section 1140.4 ¢) of the Act.

2. If so, what classifications of enpl oyees are included in the
bargai ning unit of agricultural enpl oyees.

3. W&s Respondent justified in refusing to bargain with the Unhion on
the grounds that the NLRB has asserted jurisdiction and has held that an
enpl oyee, classified as a short-haul driver, was a non-agricul tural
enpl oyee, which classification of enpl oyees was by agreenent of the parties
included on the eligibility list of voters in the ALRB el ecti on.

1. The Business of Respondent

Romar Carrot (o., dba Quadal upe Carrot Packers Inc., is a corporation
licensed to do business in Galifornia. It is conposed of four sharehol ders,
one of whomis Qarence A Donati, president of Respondent. Respondent is
engaged in the business of custompl anting, harvesting and packagi ng of
carrots for its four shareholders and for other carrot growers, respondent
does not o or lease any land. It operates a packing shed and has two
pl anti ng nachi nes and two harvesting nachines and tractor-trailers for

transporting of carrots fromfields to the packi ng shed.
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There are two carrot crops each year. P anting i s done by Respondent
w th one person operating a planter; this is either one of the shareowners,
or a forenan or one of the field enpl oyees. Qultivating, Irrigating and
fertilizing of the crops are done by the crop owners and not by Respondent.
Wien the crops are ready for harvest, Respondent takes one of its harvesting
nachi nes wth necessary trailers and tractors to the field wth a crew of
three enpl oyees. The harvester digs the carrots, toes themand conveys them
toatrailer being pulled by a tractor al ongside the harvester. Two
enpl oyees operate the harvester and a third drives the tractor pulling the
trailer. Wen a trailer is filled, it is taken by the third enpl oyee to the
side of the field and replaced wth an enpty trailer.

The carrot filled trailers are then picked up by an enpl oyee
classified as a short-haul driver. He drives a tractor rig and haul s two
trailers at atine fromthe field to respondent’s packing shed and returns
enpty trailers to the fields. The distances fromthe various fields to the
packi ng shed varies froma fewmles to about 25 mles, and the hauling is
done over the public highway system Respondent enpl oyees two short - haul
drivers, one hauling the trailers fromeach of the two harvesting crews.

At respondent's packi ng shed there are usual |y 30 enpl oyees, who
oper ate the nachi nery and equi pnent there that wash, rinse, cool, grade,
separate and package and | oad the carrots on railroad cars or trucks for
transport to buyers.

There is no policy or general practice of exchangi ng enpl oyees
between the field and the packi ng shed. (ccasionally, if a field enployee is
sick, he nmay be repl aced tenporarily by an enpl oyee fromthe shed; and
occasionally, if afield crewfinishes early in a day, they will assist in
| oadi ng operations at the shed. It takes three or four days to learn field

jobs and a slightly shorter period to | earn packi ng shed j obs.



Respondent rai ntai ns a payroll for its shed enpl oyees and anot her
for its field enpl oyees. The short-haul drivers are carried on the shed
payrol | . However, short-haul driver Mctor Mrales is al so shown on
Respondent's field payroll for the quarter ending March 31, 1976 for a short
period of enploynent with a harvesting crew earning $27.49.

I1l1. Certification of Representative and Refusal to Bargain

Pursuant to Petition filed Gctober 3, 1975 and DOrection and Notice
of Hection in Gase No. 75-FG 163-Mdated (ctober 8, 1975, an el ection was
conducted on ctober 8, 1975 in awunit of "Al agricultural enpl oyees of
the enployer”. The eligibility |ist agreed upon at the pre-election
conference on Cctober 8 contai ned the nanes of six enpl oyees, four of whom
were field enpl oyees and two of whomwere short-haul drivers.

Respondent's field crews contai ned three enpl oyees each, but the payroll
period for voter eligibility was the payrol |l period ending Cctober 1, 1975,
and two of the six enpl oyees were not eligible to vote.

The Tally of Ballots shows four votes for the Unhited FarmWrkers
and two votes for the Wstern (onference of Teansters and Affiliated Food
Packers, Processors and Vérehousnen's Unhion, Local No. 865. No votes were
chal | enged, but petition to set aside the el ection was filed by the
Teansers. An appeal fromthe dismssal of this petition was denied by the
Board by O der dated Decenber 29, 1975 (GQC Exhibit No. 7). O January 22,
1976, the Board issued Certification of Representati ve namng the ULhited
FarmVWrkers of Arerica, AFL-A Q as the bargai ning representative of "al
agricul tural enpl oyees of the enployer.” O January 29, 1976 the Uhi on
request ed respondent to bargain wth it, and Respondent refused to so do.

At that tine, unfair |abor practice charges and conpl ai nt agai nst
Respondent were pendi ng before the National |abor Rel ations Board i nvol vi ng

the discharge of a short-haul driver, and this is given by
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Respondent as reason for its refusal to bargain wth the thion. On
February 3, 1977, the Board issued Oder Extending the Certification of
the Lhited FarmWrkers to and includi ng January 22, 1978.

In July and August, 1976, Respondent nade changes in the pay rates
of its field enpl oyees w thout consulting the Uhion.

Respondent filed Petition for Lhit Qarification in Case No. 75-FG
163M and an Anended Petition for Lhit darification was filed Novenber 15,
1976. O January 12, 1977, Respondent filed a Petition to Gonsol i date 75-RG
163K with the instant proceedi ngs. These petition were deni ed by Board Q der
dated February 16, 1977. The issues raied in these petition wll be resol ved
in this Decision.

V. The National Labor Rel ations Board Deci si on

The case before the NLRB i nvol ved the di scharge of Roberto Baca, a
short-haul driver, on July 29, 1974 at the insistence of Teansters Local 865.
Gonpl ai nt was issued on February 13, 1976 agai nst Respondent and the
Teansters Local 865. The case was heard by an Admni strative Law Judge on
April 20, 1976; his Decision was issued ctober 19, 1976; and Deci si on and
Qder of the National Labor Rel ations Board i ssued on February 22, 1977, and
is reported in 228 NLRB No. 40.

The National Labor Relations Board held that Baca, a short-haul driver
who hauled trailers of carrots fromfields to Respondent's packi ng shed, was
not an agricultural |aborer.

V. Legal Anal ysis and (oncl usi ons of Law

There is no dispute as to the shed enpl oyees and precedent
est abl i shes themas non-agricul tural.

As to the short-haul drivers, the National Labor Rel ations Beard
deci si on invol ving this Respondent has held themto be non-agricul tural, and
this is determnative of this issue in the instant case. The ALRB has stated

in Henet Wiol esal e, Case No. 75-FG5-F, reported in 2 ALRB No. 24, that




"It is apparent fromthe definitions contained in Labor Code
Sections 1140.4(a) and (b) that the Jurisdiction of this Board
wth regard to "agricultural enpl oyees' precisely conpl enents that
of the National Labor Relations Board...... V¢ are therefore bound
to foll ow applicabl e precedent of the courts, the NLRB, and the
US Departrent of Labor in interpreting that definition."1l/

Thus, Respondent had a bona fide question as to whether or not the
short-haul drivers were agricultural enpl oyees, but | cannot say the sane for
its field enpl oyees. A anting and harvesting operations are perforned in the
fields and are basically and traditional |y agricultural operations; and the
fact that nuch of the physical |abor and hand tool s previously invol ved have
been repl aced by expensi ve nmachi nery and the operations are done by custom
contractors, does not renove these operations fromthat category.

Furthernore, the fact that Respondent al so owns and operates a packi ng shed
wher e nore enpl oyees are enpl oyed and fromwhi ch nore revenue i s derived does
not |essen the fact that its planting and harvesting operations are
agricultural. | find, in accordance wth the Board' s decision in Mann Packi ng

@., Inc., Case Nb. 75-RG36-M reported in 2 ALRB Nb. 15, which dealt wth a

simlar contention, that the harvesting and planting crews herein are
agricultural enployees. | find that by refusing to bargain wth the Uhion
regardi ng these enpl oyees since January 29, 1976, and by granting wage
Increases to field enpl oyees without notifying or consulting wth the Uhion,
respondent has violated Sections 1153 (a) and (e) of the Act, and that its
ground for such refusal to bargainis grossly lacking in nerit.
Reredy

Havi ng found that Respondent has engaged in certain unfair |abor
practices, | shall recommend that it cease and desist therefromand take
certain affirnative
1/ Aso see Associated Produce D stributors, Decision on (bjections, 2 ALRB

No. 47, where the Board deferred ruling on the status of truck drivers and

rel ated classifications pending a decision by the NLRB, or sone future
proceedi ng by the Board on a notion for clarification of the unit.
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action designed to effectuate the policies of the Act.

In addition to recommendi ng that Respondent bargain in good faith wth
the WLhion regarding current and future wages, hours and other terns and condi -
tions of enploynent, and in viewof the fact that Respondent’'s refusal to bargai n
comenced sone tinme ago (January 29, 1976) and Respondent's defense thereto bei ng
grossly lacking in nerit and further aggravated by a unilateral wage increase in
July and August, 1976, and in order to redress enpl oyees for possible |osses that
nay have stemmed fromthis unfair |abor practice and to prevent gain fromsuch
practices, and to nore nearly place the parties and the enpl oyees in the
rel ati onship they woul d have had absent the unfair |abor practice, | shall
recommend that Respondent bargain in good faith with the Ui on concerning wages
and other applicable terns of enploynent for the period fromJanuary 29, 1976 to
the tine that bargaining for current and future nmatters i s consunmated; and if an
agreenent is reached, to enbody such agreenent in a witten and signed contract,
and to nake whol e all enpl oyees enpl oyed in the bargaining unit during this
period for any |osses they may have incurred, if any, in accordance wth the
terns of such agreenent.

In viewof the fact that Respondent's agricultural enpl oyees work in
various fields and may have no occasion to visit Respondent's offices, | shall
recomend that copies of the Notice to Epl oyees be nailed to all agricul tural
enpl oyees enpl oyed fromJanuary 29, 1976 to date of such mailing. If thereis a
pl ace at Respondent's of fices where agricul tural enpl oyees apply for work or
recei ve their pay or otherw se have occasion to visit, a copy of said Notice
shoul d be posted there for 60 days.

Uoon the basis of the foregoi ng findings of fact and concl usions of |aw and the
entire record in this case, and pursuant to section 1160.3 of the Act and section 20279
of the Board's Regul ations, | hereby issue the fol | ow ng recormended. 2/

2/1n the event no tinely or proper exceptions are filed as provi ded by section
1160. 3 of the Act and section 20282 of the Board's regul ati ons, the findings,
conci usi ons and reconmended order shal | becone finding s, conclusions and order
of the Board, and all objections and exceptions thereto shall be deened wai ves
for all purposes.
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Respondent, Romar Carrot, its officers, agents, successors and assi gns,
shal | :
1. Cease and desist from

(a) Refusing to bargain in good faith with the Ui on concerni ng wages,
hours and terns and conditions of enployment of its agricultural enpl oyees.

(b) Ganting wage increases or other changes in terns and conditions
of enploynment to its agricultural enpl oyees wthout notifying and consul ting
w th the Union.

2. Take the follow ng affirmative action necessary to effectuate the
policies of the Act:

(a) Woon request, bargain in good faith wth the Uhion as the
certified bargaining representative of its agricultural enployees (1) regarding
current and future wages, hours and other terns and conditions of enpl oynent,

(2) regarding the amount, effective date and other terns and conditions of the wage
increase unilaterally granted to agricultural enpl oyees in July and August, 1976,
and (3) regarding wages and ot her applicable terns and conditions of enpl oynent for
the period fromJanuary 29, 1976 to the tine that bargaining for current and future
natters is consumated; and if an agreenent is reached as a result of this

bargai ning, to enbody such agreenent in a witten and signed contract.

(b) To make whol e all agricultural enpl oyees enpl oyed si nce January
29, 1976 for any | osses of wages incurred by themas a result of Respondent's
refusal to bargain.

(c) Mil to each agricultural enpl oyee enpl oyed by Respondent from
January 29, 1976 to date of such mailing, a copy of the attached notice to
enpl oyees narked " Appendi x*. Said notice shall be in English and Spani sh,
signed and dated by a representative of Respondent and in a formapproved by
the Board's Regional Drector. If there is a place at Respondent's of fices
wher e
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agricultural enpl oyees apply for work or receive their pay or otherw se
have occasion to visit, a copy of said notice shall be posted there for a
period of not |ess than 60 days. Reasonabl e steps shall be taken by
Respondent to ensure that the notice is not altered, defaced or covered
by other nmaterial .

(d) Notify the Board's Regional Drector, inwiting, wthin 20 days
fromdate of this Oder what steps the respondent has taken to conply
herew t h.

Dated: April 28, 1977.

ﬁ:»m 31 %Kwa

James R Vebster, _
Administrative Law G ficer.




APPEND X
NOT CE TO WIRKERS

After a trial where each side had a chance to present their facts, the
Agricul tural Labor Rel ations Board has found that we have refused to bargain
ingood faith wth the UN TED FARMWRKERS (OF AMBR CA, AHL-A O as the
certified bargaining representative of our agricultural enpl oyees. The Board
has told us to send out this Notice to all agricultural enpl oyees who have
worked for us since January 29, 1976. V¢ w il do what the Board has ordered,
and we hereby state to our enpl oyees the fol | ow ng:

VE WLL, upon request, bargain in good faith with the UN TED FARM WIRKERS
F AMRCA AFL-AOas the certified bargaining representative of all of our
agricul tural enpl oyees concerni ng wages, hours of work and other terns and
condi ti ons of enpl oynent covering the tine fromJanuary 29, 1976 to such tine as
bargai ning on these natters is conpleted. If an agreenent is reached as a result
of this bargaining, we wll put it inwiting and sign an agreenent;

VE WLL pay all agricultural enpl oyees for any | ess of wages they nay
have had since January 29, 1976, if any, after this has been determned in
good faith bargaining wth the UN O\

VEE WLL NOT nake any changes in wages, hours of work or other terns and
condi tions of enpl oyment of our agricultural enpl oyees wthout notifying and
consulting wth the UNCON as the certified bargai ning representative of these
enpl oyes.

DATED ROVAR CARROT GOMPANY

BY:

(representative) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board, an

agency of the Sate of California.
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