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DEA S QN AND CERTI FI CATI ON G- REPRESENTATI VE

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel .

Following a petition for certification filed by the Uhited Farm
Vorkers of Anerica, AFL-Q O (URY , an el ection was conducted on January 23,
1977, anmong the agricultural enpl oyees of the Enpl oyer, Mke Yurosek & Sons,

Inc, The tally of ballots showed the follow ng results:

No thion. . . . . . . . .. .. 12
Challenged Ballots. . . . . . . 35

The Enpl oyer tinely filed nunerous objections to the election, all
but three of which were dismssed by the Executive Secretary by Oder dated
June 13, 1977. n Septenber 20, 1977, Investigative Hearing Examner (1HE)
Armando M H ores conducted a hearing on the three remai ning objections and
thereafter issued his decision on January 6, 1978. The | HE recommended t hat
t he



obj ections be dismssed and that the UFWbe certified as the excl usi ve
col l ective bargai ning representative of all agricultural enployees of the
Enpl oyer in the Inperial Valley. Thereafter, the Enployer filed exceptions
and a brief, the UFWfil ed cross-exceptions and a statenent in opposition to
the Enpl oyer' s exceptions, and the Enpl oyer filed a statenment in opposition to
the UPWs cross-exceptions.?

The Board has considered the objections, the record
and the IHE s Decision, in light of the exceptions, cross-exceptions
and the briefs, and has decided to affirmthe rulings, findings,?
and concl usions of the IHE as nodified herein, and to adopt his
r ecommendat i ons.

Board Agent Conduct

The Enpl oyer excepts to the |HE s recommended di smssal of its
el ection obj ection based on all eged m sconduct by Board Agent Mchael Aud air

Val de2. Board Agent Val dez testified at

YBy letter dated February 21, 1978, the UPWrequested that the"
Enployer's "Brief in Qoposition to Lhion O oss-Exception to Decision of
I nvestigative Heari ng Examner" be stricken on the ground that the Board's
aegul Sﬂ ons do not provide for such a response. This request is hereby
eni ed.

IInits brief in supﬁort of its exceptions, the Enpl oyer argues that the | HE
erroneousIK stated that a conpl ai nt _agai nst the Enpl oyer had not been issued
based on charges filed agai nst the Enpl oyer between January 10 and Januarg 26,
1977. In fact, the |HE correcth noted In his decision that counsel for both
parties stipulated that, as of the tine of the Septenber 20, 1977"hearing, the
ref erenced charges had not yet gone to conplaint. Wiile we do not regard as
nmaterial the date on which the conplaint issued, we note for purposes of
clarification that the records of the Executive Secretary show that the
conplaint in question issued on March 22, 1977, and was recei ved by the
Executive Secretary on May 1, 1977. See Case Nunbers 77-CE26-E 77- C& 46-E
77-CE-47-E 77-C&52-E and 77-C&53-E

2.
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the objections hearing in regard to his conduct at the pre-election
conf erence, which conduct is the basis for the Enpl oyer's objection. Wile
Val dez admtted stating at the pre-election conference that he would grant the
union's request for a polling site off the Enpl oyer's property because the
Enpl oyer had threat ened enpl oyees, he further testified that after the
Enpl oyer' s counsel objected to this comment, Val dez i nmedi atel y apol ogi zed and
corrected his statenent to indicate that his deci sion was based only on
"all eged" threats. This testinony was partially contradicted by Frank Brit-
ton, general farmng superintendent for the Enpl oyer,, who testified that
Val dez neither corrected nor apol ogi zed for his injudicious statenent.
Wiet her Valdez’ initial comment about threats was translated into Spanish is
al so in dispute.

Unlike the IHE, we are not prepared to nake a credibility
resolution on this record. To do so would require us to judge the
credibility of our own agent, a task whi ch shoul d be avoi ded where
possi bl e.

Nevert hel ess, accepting the version of events testified to by
3ritton, we conclude that the Enpl oyer's objection should be dismssed. In

Bruce Church, Inc., 3 AL53 No. 90 (1977), we enunci ated a standard whi ch

required the setting aside of an el ection where the conpl ai ned of Board Agent

conduct was sufficiently substantial in nature to create an atnosphere
whi ch rendered i nprobabl e a free choice by the voters," Id., p. 3. Applying
this standard, we cannot find that the isolated comment by the Board Agent at
the pre-el ecti on conference constituted

3.
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obj ecti onabl e conduct affecting the results of the el ection.

Lhit Determnation

Balloting in the el ection herein occurred in H Centro and Lanent,
Galifornia. Enployer's Exhibit No. 1, which consists of lists of eligible
enpl oyees (narked to indicate those who voted), challenge |ists fromthe
Larent and H GCentro polling sites, and declarations prepared i n connecti on
w th the chal | enged bal | ots, was received into evidence on the agreenent of
the parties, for consideration by the IHE and the Board. The challenge lists
and decl arations showthat of the thirty-five (35) challenged ballets cast in
the election, twenty-one (21) were cast at the H Centro site and fourteen
(14) were cast at the Lament site.

At the investigative hearing, Beard Agent Mchael Audair Val dez
testified that, based on his review of Board records and not personal
know edge ¥ all ballots cast at the Lanent site were chal | enged by Board
Agents. Valdez explained that he examned the list of eligible voters who
worked at the Enpl oyer's operations outside the H Centro area (herei nafter
the "north area enpl oyees"), that he counted the nunber of north area
enpl oyees who actual ly voted, that he examned the chal lenge lists, and that
he found that the nunber of north area enpl oyees who actual |y voted
corresponded to the nunber of voters challenged at the Lanent polling site.

By this conparison he inferred that all

3/ Val dez testified that, although he general |y supervised the
el ection, he was not present at the Lanent polling site. The
declarations contai ned in Enﬁl oyer's exhibit No, 1, which are wtnessed
by Board Agents, establish that Val dez was present at the 21 Centro site
and that Board Agents Marty Martinez, Lawence Al dereta, and Augustine
Chavez were present at the Lament site.

4,
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those voting at the Lament site cast challenged ball ots,

Based on Val dez' testinony, which was not contradicted by the
testi nony of any Enpl oyer witnesses, the |HE found that: "As a result of the
chal l enge bal | ot procedure followed in this case, none of the Lanont area
bal | ots (14 in nunber) have been counted, since all were challenged.. |HD,
p. 24. A so based on Val dez' testinony, the parties have assuned that Board
Agents chal l enged all Lanont area bal |l ots because of a known unit dispute, and
the Enpl oyer has argued that such protective use of the chall enged ball ot
procedure violates the Board' s regulations and i s i nproper.

Havi ng revi ened Enpl oyer's Exhibit No. 1, we find that the | HE
erred in finding that all enpl oyees attenpting to vote at the Lanmont polling
site cast challenged ballots. It is true, as Valdez testified/ that the
nunber of voters challenged at the Lanont polling site corresponds to the
nunber of north area enpl oyees marked on the eligibility list as having voted.
The names of fourteen persons appear on the challenge lists for the Lanont
site, and the nanes of fourteen north area enpl oyees are nmarked on the
eligbility lists as having voted. However, it does not followthat all those
attenpting to vote in Lanont were chal | enged by Board Agents. A conparison of
the fourteen nanes on the Lanont challenge |ists and the nanes on the
eligbility lists shows that none of the voters challenged in Lanont were on
the eligibility lists, and that none of the north area enpl oyees on the
eligibility lists were challenged at the Lanont sits. Mreover, the Lanont

chal lenge lists and rel ated
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declarations indicate that all those challenged at the Lanont polling site
were chal | enged by Board Agents because their names did not appear on the
elighbility lists, and that one person was al so chal |l enged by the union as a
foreman. Thus, the Board Agents admnistering the election in Lanent nerely
carried out their obligation to challenge the ballots of prospective voters
whose nanes were not on the eligibility list, pursuant to California

Admni strative Code Section 20355 (a)(8). The unchall enged bal |l ots cast by
fourteen north area enpl oyees have not been segregated fromthose cast by
unchal  enged SI Centro voters.

Notwi t hstandi ng the | ack of conpl ete segregation of the H Centro
and Lanent ballots, we are prepared to certify the choice of the majority of
the Enployer's Inperial Valley enpl oyees. V¢ agree with the IHE that a
separate unit for the Enployer's Inperial Valley or Gentro area enpl oyees is
appropriate and, as noted by the IHE it is undisputed that the Epl oyer was
at its peak agricultural enploynent in the Inperial Valley-H GCentro area at
the tine of the election. dven the expedited el ection procedure nandated by
Labor Gode Section 1156.3, Board review of Regional Drector unit
determnations necessarily follows the election. dven the timng of this
review and the seasonal nature of the industry, the choice of the mgority of
enpl oyees, in aunit found to be appropriate and at peak, shoul d be certified
unl ess there are sufficient grounds to refuse to do so. S gnal Produce Go., 4
ALBB M, 3 (1973).

The 3oard Agents conducting the el ection coul d have
6.
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exercised their discretion to challenge all north area enpl oyees attenpting to
vote on the basis of the unit dispute; the grounds for challenging voters are
not limted to those listed in Galifornia Admnistrative Gode Section 20355
(a). Athough fourteen north area enpl oyees voted w thout chall enge al ong
wth sixty-one Inperial Valley-H GCentro area enpl oyees, the failure to

chal | enge and thereby segregate the ballots of the north area enpl oyees did
not affect the outcone of the election wth respect to enpl oyees in the
Inperial Valley-H GCentro area unit. It would clearly not be warranted to set
aside the el ection herein solely on the ground that a quantity of ineligible
voters® ballots, insufficient in nunber to affect the outcone, were conm ngl ed
with eligible voters® ballots. See R T. Englund (., 2 ALRB No. 23 (1976);
Tonooka Brothers, 2 ALRB Nb. 52 (1976); Bud Antle, Inc., 3 ALRB No. 7 (1977).
See also Hatanaka s Qa ., 1 AARB No. 7 (1975); Agro Gop , 3 ALRB Nb, 64
(1977).

In view of the above findings and conclusions, and in
accordance wth the recommendati on of the IHE the Enpl oyer's obj ecti ons
are hereby dismssed, the election is upheld, and certificationis
gr ant ed.

CERTI Fl CATE GF REPRESENTATI VE

It is hereby certified that a ngjority of the valid

4/ Assum ng that all fourteen north area enpl oyees who cast
unchal | enged bal lots voted for the UFW and assumng that all twenty-
one of the challenged H Centro voters voted for "no-union," the UFW
prevailed forth-nine to thirty-three. Even if it were assuned that
ail challenged voters voted "no-union," the Of'Wprevail ed forty-nine
to forty-seven. The declarations of the chall enged Lanent voters
establish that at least ten of these voters were enpl oyed in the
Enpl oyer' s north area operati ons.

7.
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bal | ot s have been cast for the united FarmVWrkers of Anerica/ AFL-AQ and
that, pursuant to Labor Code Section 1156, the said | abor organization is the
excl usive representative of all of the agricultural enpl oyees of Mke Yurosek
& Sons, Inc., inthe Inperial Valley of the State of California, for the

pur pose of collective bargaining, as defined in Labor Gode Section 1155.2(a),
concer ni ng enpl oyees' wages, hours and other terns and conditions of

enpl oynent .

DATED  August 4, 1978

GRALD A BROM (hai r nan

RCBERT B, HUTCH NSCN  Menber

HERBERT A PERRY, Menber
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CASE SUMVARY

M ke Yurosek & Sons, |nc. 4 ALRB Nb. 54
Case No. 77-RG4-EHR

|HE DEQ S ON
After an election won by the UFW a hearing was hel d on the
Enpl oyer's objections that: (1) the Regional Drector inproperly
det erm ned t he geographi cal scope of the bargaining unit, (2) the
el ection was not held during the peak season, and (3) the Board
Agent nade i nproper statenents inplying that the Enpl oyer was
guilty of an unfair |abor practice.

~n January 6, 1978, Armando M Hores, Investigative Hearing
Exam ner, issued his decision, recommending: (1) dismssal of the
peak season obj ection because no evi dence was offered in support of
this objection; (2) dismssal of the Board Agent m sconduct
obj ection based on his crediting the testimony of the Board Agent,
his conclusion, that the statenent conpl ained of did not constitute
a substantial deviation fromrequired standards of inpartiality and
neutrality, and his finding that the statenent conplal ned of was
not shown to have affected the conduct of the el ection or to have
inpaired the balloting's validity as a neasure of enpl oyee choi ce,
citing Qoachel la Gowers,.Inc., 2 ARB No. 17 (1976); and (3)
dismssal of the bar (rzja| ni n% unit objection. A though the | HE
recommended di smssal of the bargai ning unit objection, the |HE
recommended that the UFWbe certified as the bargai ni ng
representative of only the Enpl oyer's Inperial Vall e?/ enpl oyees,
excluding fromthe certified unit the Enpl oyer's enp olees enpl oyed
at its Bakersfield, Saugus, Quyama and Santa Maria work sites. The
| HE found that the unit determned by the Regional Director and in
whi ch the el ection was conducted was too broad, but that the

| oyer's Inperial Valley olaeratl on was at peak and that a _
najority of the Inperial Valley enpl oyees voted for representation
by the UFW In reaching his conclusion, the | HE found that there
was no reason to assune that the Inperial Valley enpl oyees woul d
have voted differently had the el ection been conducted anong only
them and that the ballots of the Inperial Valley enpl oyees had
been seﬂre ated fromthose of the other enpl oyees because of Board
Agent chal | enges.

BOARD DEA ST ON
The Enpl oyer excepted to the recommendation of the | HE t hat
its Board Agent msconduct and unit objections be di smssed, and
further excepted co the recommendation that a unit smaller than
that oeritioned for be certified.

4 ALRB No. 54



The Board affirmed the |HE s recommendation that the Board Agent
m sconduct obj ection be dismssed on the ground that the alleged
i sol ated Board Agent statenent was not sufficiently substantial
innature to create an at nosphere whi ch rendered i nprobabl e a
free choi ce by the voters.

The Board also affirned the |HE s recommendati on that only
the Inperial Valley election returns be certified, agreeing that
the statew de unit was inappropriate. It noted that the I nperial
Val | ey enpl oyees' bal |l ots had not been segregated, but found that
the ballots mxed wth themwere not sufficient in nunber to
affect the outcone. The Board concl uded that the choi ce of the
majority of enployees, inaunit found to be appropriate and at
peak, should be certified unless there are sufficient grounds to
refuse to do so, citing Sgnal Produce Go., 4 ALRB NQ 3 (1978),

This summary is furnished for information only and is not an official
statenment of the Board,

4 ALRB No. 54



STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of:
MKE YURCBEK & SON | NC ,

Enp| oyer, Case No. 77-RG4-E
and

WN TED FARM WIRKERS CF
AVBR CA AFL-AQ

Petitionsr.

Robert J. Kane, Mrgan, Lew s
& Bocki us, for Enpl oyer.

TomDal zel |, for the Lhited Farm
VWr kers of Anerica, AFL-AQ

DEQ S ON
. STATEMENT (F THE CASE
ASMANDO M FLCRES, Investigative Hearing Examner: This case was
heard before ne on Septenber 20, 1977, in Bakersfield, California.
The objections petition/ filed by Mke Yurosek & Son (hereafter

referred to as "enpl oyer") and served on the Uhited Farm Wrkers of America,
AFL-A Q (hereafter the "UFW), alleged nunerous objections whi ch the enpl oyer

argues require the Agricultural Labor Relations Board (hereafter "Board') to

set asi de



the el ection conducted anong its enpl oyees on January 28, 1977.%

By order dated June 13, 1977, the Executive Secretary to the
Board partially di smssed enpl oyer's el ection objections petition and set
three of the objections for hearing.

The Notice of Investigative Hearing, dated August 3, 1977, set
the foll ow ng objections for hearing:

1. That the regional director inproperly determned the
geogr aphi cal scope of the bargaining unit;

2. That the election was not hel d during peak season;

3. That the Board agent nade inproper statenents inplying that the
enpl oyer was quilty of an unfair |abor practice

Al parties were represented at the hearing and were given a ful
opportunity to participate in the proceedi ngs.

Uoon the entire record, including ny observation of the denmeanor of
the wtnesses, and after consideration of the post-hearing briefs submtted by
the parties, | nmake the follow ng findings of fact/ concl usions and
reconmendat i ons:

1. FINDJNGS G- FACT

A PEAK BEMPLOYMENT
An issue set for hearing was enpl oyer's objection, as stated inits
"(pbjections to Hection" Petition, that the el ection was untinely because the
nunber of agricultural enpl oyees enpl oyed by Yurosek was | ess than 50 percent
of the enployer's anticipated peak agricultural enploynent for the current

cal endar year.

1/ The results of the election were as follows: The URWrecei ved 63 vot es,
"no union" received 12 votes. Thirty-five challenged ballots remain
unr esol ved.



During the course of the pre-el ection conference the parties
di scussed the possible polling sites. M. Valdez testified that the union
wanted an off-site (i.e. anay fromthe fields) polling place and that enpl oyer

wanted only an on-site polling place. M. Val dez decided that there woul d be

on-site polling places as well as an off-site polling place .¥

On direct examnation, M. Valdez was asked if he gave a reason for
his polling site designations. Hs response was, "Yes, | did." He was then
asked what he sai d.

M. Val dez replied,

"l erroneously stated that the enpl oyer had
threatened or nade threats to the enpl oyees. And for
that reason a polling site woul d be | ocated of f

conpany property."

M. Valdez testified that M. Kane "immedi atel y" obj ected to the
statenent. Valdez continued his testinony by saying that he i nmedi ately
apol ogi zed. He further testified that:

"I explained that | was tired. That preel ection
conferences involve a great deal of pressure and that
| had neglected to use the descriptive word ' all eged
when | was referring to those threats. And | wanted
tonmake it very clear to all parties that the
statenents were sinply alleged by the union -- that
no finding of fact had been made by the Board. And
when and i f proper charges had been filed that an in-
vestigation woul d take pl ace to determ ne whet her
threats had been nade by the enpl oyer to enpl oyees
regarding the election.”

4/ The "D rection and Notice of Hection," dated January 27, 1977,
indicates that one off-site polling place (Cal exico park) and two on-
site polling pl aces were desi gnat ed.



At the hearing, no evidence, testinonial or docurentary,

was offered on this issue. Z It is therefore recommended that this objection

be di sm ssed.
B. BOARD ACENT STATEMENTS

O January 26, 1977, at approxinately 7:30 in the
eveni ng, the Yurosek pre-el ection conference was conducted at the GCommunity
Center in H Centro. The Board agent who conducted the
pre-el ecti on conference and who was in charge of the Yurosek
el ection was Mchael AuQair-Valdez .¥ M. Valdez was called to
testify by the UFW
1. Testinony of Mchael Aud air-Val dez

M. Valdez testified that, to the best of his recollection, the
foll ow ng peopl e were present at the pre-el ection conference: hinself, and
Board agents Carl os Bowker and Nancy Kirk; M. Robert Kane (enployer's |egal
counsel inthis matter), Frank Britton and Dave Yurosek. Representing the
union were Artie Mendoza, Bob Lawson and Jorge Verdugo. M. Valdez testified
that there were also "a great deal of workers" present. He estinated that
there were about 5 0 workers in attendance.

According to M. Valdez, the pre-el ecti on conference was conduct ed
in BEnglish and translated i nto Spani sh. Board agent Carl os Bowker transl ated

the proceedi ngs i nto Spani sh.

2/Frank Britton, general farmng superintendent for Yurosek & Son, testified
in general terns as to the conpany' s peak enpl oynent periods in the different
areas in which it encages in growng and/or harvesting activities. M.
Britton's peak enpl oynent testinony, however, was limted .0 the bargai ni ng
unit question, to be discussed infra.

3/ In January of 1977, M. Val dez was enpl oyed wth the Board as a Field
Exam ner .



In response to the question whether his statenent about enpl oyer
threats had been translated i nto Spani sh by M. Bowker, Val dez answer ed,
"It's difficult torecall. | don't think that it was. As | recall, M.

Kane i mmedi ately objected. And rightfully so, and I quickly amended ray
statenent. "

M. Valdez could not recall whether his correction of his
earlier statenent was translated i nto Spani sh.

Under cross-examnation, Val dez repeated that he did not believe
that his statenent about enpl oyer threats was translated. Valdez testified,
"M recollection was that | nade the statenment, your (>lr. Kane ' s} reaction
was i medi ate. M response was right after your statenent. | don't recall if
there was tine for translation."

O re-direct examnati on Val dez was asked what was the basis of
his statenent regarding enpl oyer threats. Gounsel for enpl oyer objected to
the question. After argunent and di scussion, counsel for both parties
stipul ated that between January 10 and January 26, 1977, five unfair | abor
practi ce charges were filed by the UFWagai nst Yurosek & Son, and that, to
date, none of the charges has gone to conplaint.

2. Testinony of Frank Britton

Frank Britton, general farmng superintendent for Yurosek & Son for
the last one and a half years, testified on the issue of the Board agent's
statement. M. Britton was present at the preel ecti on conference hel d on
January 26, 1977. M. Britton recalled the discussions regarding the polling

sites and recalled that M. Val dez spoke about this subject.



M. Britton testified that, "He (Valdez) said that the Lhited Farm
Vrkers wanted a polling place in Cal exico and anay fromthe fields. And that
the reason for it was that the broccoli crew had been harassed.”" M. Britton
added that the UFWwanted a site in Cal exi co because the broccoli crewfelt
that there had been "harassnent” of the cremw M. Britton then testified
that, "He (Valdez) said that the broccoli crew had been threatened, as the
reason for the polling place in Cal exico.

M. Britton testified that M. Kane then addressed M. Val dez and
told him(Val dez} that the statenent was "prejudi ced (sic) against the
conpany, " and that there were people in the crond who were a part of the crew

M. Britton further testified that there were people in the crowd
he recogni zed. He testified that there were 50 to 60 people in the hall-20 to
25 of which he recogni zed "out of the different crews.”

Wien asked if Val dez corrected his statenment regarding threats,
Britton replied that he did not. He further testified that Val dez nade no
apol ogy at any tine during the conference.

M. Britton went on to say that Val dez' statenent regarding threats
was translated into Spanish to the crewby M. Carlos (Bowker). Britton then
added that "Everything that was said in that nmeeting was translated. Every
word that was said in that neeting was translated i nto Spani sh to the peopl e
that were in the hall."

Under cross-examnation M. Britton admtted that he speaks

very little Spani sh.



3. F ndings

The evi dence shows that at the Yurosek pre-el ection conference, the
Board agent in charge, Mchael Aud air-Val dez, stated chat because enpl oyer
had t hreat ened nenbers of the broccoli crewthere would be an off-site polling
pl ace and on-site polling places. It is undisputed that a statenent to this
effect was nade. That counsel for the enpl oyer, Robert Kane, inmediately
objected to this statenent was not disputed. A conflict in testinony arises
wth respect to whether the statement was translated. Britton testified that
everything said at the conference was transl ated by Board agent Carl os Booker
Val dez testified that because of M. Kane's immedi ate reaction to the
statenent: there wasn't tine for translation. M. 3ritton did not dispute
Val dez' testinony that M. Kane i nmediately objected to the statenent. To a
degree, Britton's testinony tends to corroborate Val dez' insofar as Britton
stated that M. Kane addressed Val dez and told himthat the statenent was
prejudicial to the conpany. Such a response woul d |ikely have been i medi at e
and thereby woul d have precluded the opportunity for |anguage translation.
Furthernore, under cross-examnation M. Britton admtted that he speaks very
little Spanish. Inlight of the foregoing | find that the statenent in
question was not translated i nto Spani sh by Board agent Bowker to the
audi ence.

It is Valdez' testinony that after M. Kane's objection to his
statenent, he (Val dez) apol ogi zed and anended the staterment. Val dez testified
tothisindetail. M. Brittontestified that Valdez did not correct his
statenent or apol ogi ze at any tinme. Based upon the obvious clarity of nenory

and sincerity of the



wtness | credit the Valdez version and find that Val dez did apol ogi ze for
and correct his statenent in response to the i medi ate objection of

enpl oyer' s attorney.
C BARGANNGWNT

The UFWfiled a Petition for Certification at Mke Yurosek & Son,
Inc., wth the Board on January 21, 1977. 1In response to questions 6 and 7a
of the petition, the UPWspecified as the bargaining unit sought, "all
agricultural enpl oyees of the enployer in the state of Galifornia.” The
el ection, which took place en January 28, 1977, was conducted on a statew de
basis, wth election sites in B Gentro and in Lanent, which is near
Baker sfi el d.

The issue rai sed by enpl oyer's bargaining unit objection is whether
the statewde unit in which this election was conducted is 'an appropriate
unit.

The evi dence presented by the enpl oyer on this issue consisted of
the testinony of wtness Frank Britton. M. Britton is enpl oyed by Yurosek &
Son as General Farming Superintendent. He has been enpl oyed in that capacity
for one and a hal f years.

1. Testinony of Frank Britton
CRCPS GROM ANDY (R HARVESTED

M ke Yurosek and Son is engaged in the grow ng and/ or harvesting of
crops in five areas throughout Galifornia: H GCentro, Bakersfield, Saugus,
Quyana and Santa Mari a.

B Centro. Yurosek does not growcrops in H GCentro. Yurosek
engages only in the harvesting of certain crops. Qops harvested by Yurosek

inthis area are: Carrots, broccoli, rutabagas, turni ps and parsni ps.

-8



Bakersfiel d-Lanont. Yurosek engages in total farmng operations in

this area, including | and preparation, planting, fertilizing, irrigating and
cultivating, as well as harvesting. G ops grown and harvested by Yurosek in

this area are: Carrots, onions, rutabagas, turnips and parsnips.

Saugus ¥ As in the Bakersfiel d-Lanent area, Yurosek

engages in total fanning operations in this area, including |and preparation,
planting, fertilizing, irrigating, cultivating and harvesting. The crops
grown and harvested by Yurosek are:

Carrots, turnips and parsnips.
Quyana. ¥ Yurosek engages in land preparation, planting,

fertilizing, irrigating, cultivating and harvesting in this area. The crops
gromn and harvested by Yurosek are: Carrots, broccoli, rutabagas and
t urni ps.

Santa Maria. Yurosek does not grow crops in Santa Mari a- Yur osek

only engages in the harvesting of broccoli and turnips in this area.
HARVEST SEASONS

H Centro

1. Carrots: Md-January to the end of My.

2. Broccoli: Early Decenber to the mddl e of February.
3. Rutabagas: Md-January to the end of Mrch.

4. Turnips: Early Decenber to the end of Mrch.

5. Parsnips: February to early March.

5/Saugus is located at the north end of the San Fernando Val | ey.
6/ Quyanma is |ocated about md-way between Bakersfield and Santa Miri a.

7/ Wnl ess otherw se specified the periods referred to are for the 1976- 1977
har vest seasons.
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Baker sfi el d- Lanent

1. Carrots (two seasons) :

(a) Spring crop is planted fromNovenber to
January and harvested fromJune to August.

(b) Fall cropis planted in July and harvested from Novenber through
m d- January.

2. (nhions (two crops):

(a) Drect seeded onions are planted in January and harvested in
July.

(b) Transplanted onions are planted in early Decenber and
harvested in | ate June.

3. Rutabagas (two seasons):
(a) Spring crop is planted in January and harvested fromApril to My.
(b) Fall cropis planted in July and harvested from Qct ober to Decenber.

4. Turnips (two seasons):

(a) Spring crop is planted in January and February and harvested from
April to May.

(b) Fall cropis planted in July and harvested from Qctober to Decenber.
5. Parsnips (two seasons):
(a) Spring crop is planted in Decenber and harvested in July and August.

(b) Fall cropis planted in June and July and harvested in
Cecenber and January.

Saugus

1. Carrots; PHanted in February and March and harvested from August to
Decenber .

2. Turnips (two seasons):
(a) Spring crop is planted in Decenber and harvested in March and April.
(b) Fall cropis planted in August for harvest from Novenber to January.

3. Parsnips: PHanted in February and March and harvest ed from Novenber
to January.
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Quyana

1. Carrots: PHanted in April and harvested from Sept enber
to Novenber.

2. Broccoli: Panted in July and harvested in
Qctober. (P anted for the first tine this year).

3. Rutabagas: Panted in June and July and harvested i n Gt ober

and Novenber .

4. Turnips: Hanted in My and harvested i n Septenber and
Cct ober .

Santa Maria ¥

1. Broccoli (two seasons):
(a) Harvested fromMarch to June.
(b) Harvested from Septenber to Decenber.

2. Turnips: Harvested fromJune to August.

SA L CHARACTER STI CS
M. Britton described the soil conditions and characteristics of
the areas in which Yurosek and Son has operations in the foll ow ng terns:

B Centro. Adobe, clay, heavy soil,
Bakersfiel d-Lanont. Soft, light, sandy soil.

Saugus. The sane as in the Bakarsfiel d-Lanont area.
Quyana. Light, sandy soil.

Santa Maria. Very light soils. Light, "Santa Maria | oam"

CLI MATI C GONDI TI ONS

M. Britton described the clinmate -of each area in the foll ow ng

terns:

H Centro. Extrenely high tenperatures- during the sumer.

8/ labor contractor is enpl oyed by Yurosek & Son for the harvest of crops in
the santa Maria area.

-11-



A w de range of wnter tenperatures, varying from20° in the norning to
80° in the afternoon. No fog.

Precipitation: \Very dry.

Wnds: Hgh wnds in March and April.

~ Bakersfi el d-Lanent, I—EavK danpness and fog in the winter, wth
wet nornings and cold days. Not such a w de range of tenperatures.

Saugus. Tenperatures simlar to those in the Bakersfield area.
Morning fogs, heavy dews, and wet conditions during the w nter.
H gh, hot w nds during the sumer.

Quyama. (ool days and evenings during the wnter, wth daytine
tenperatures in the 80's and nighttine tenperatures in the 40's to 50's.
Heavy dews and fog during the wnter.

Santa Maria. (cean breezes. Sone early norning fog.

BELEVATI ON

H Gantro: Sea level and bel ow
Bakersfi el d-Lanont: 300 feet
Saugus: 1, 300-2, 000 feet.
Quyama: 2, 100- 2, 200 feet.
Santa Maria: 150- 175 feet

VATER AND | RR GATI ON

B Centro. There is an anple, readily avail abl e wat er
supply in the Inperial Valley. Qost per acre foot -about $18.00. The
land In this area is sprinkler and furrowirrigated.

Bakersfiel d-Lanent. Ample water, but not in abundance. Cost per
acre foot - $50,00 to $75.00 per acre. The land in this area is al nost 100%
sprinkler irrigated.

Saugus. Anple water supply at a cost of about $5Q AQto $75.00 or
nore. The land in this area is sprinkler irrigated.

Quyama. Qitical shortage of water. Cost per acre foot -
$75.00 or nore. The land in this area is sprinkler irrigated.

Santa Maria. Pentiful water supply. QCost per acre foot -
$50.00 to $60.00, The land in this area is sprinkler and furrowirrigated.
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EMPLOYMENT PATTERNS

M. Britton testified that peak enpl oynent in B GCentro for Yurosek
& Son occurs fromJanuary to the first week in February. Approximately 103 to
105 enpl oyees work during the peak enpl oynent period. This nunber declines to
about 65 enpl oyees frommd-February to the end of March. FromMarch to the
end of harvesting in My, the nunber drops to 25 or 20 enpl oyees.

In the Bakersfiel d-Lanont area Yurosek's peak enpl oynent occurs
fromJuly 10 to the first week in August. During this period Yurosek enpl oys
about 200 people. This conpares to 10 enpl oyees in January, 30 enpl oyees in
March, and about 115 to 125 enpl oyees during the nonths of Septenber and
Cctober of this year.

Peak enpl oynent in Saugus occurs during the nonths of Septenber and
Qctober.  Approxi matel y 60 enpl oyees work for Yurosek in the Saugus area
during this period. During the nonths of January and February Yurosek enpl oys
two persons in this area.

Septenber and Cctober are al so the peak enpl oynent nont hs for
Yurosek in the Quyama area. About 90 persons are enpl oyed. During the nonths
of Decenber (1976) and January (1977) Yurosek enpl oys only one person in
Quyana. This nunber increases to 3 during February and-March, and 13 to 22
during the nonths of July.

In the Santa Maria area Yurosek engages a | abor contractor for the
spring and fall harvest seasons. During the spring harvest (fromMrch to
June) 25 persons are enployed. During the fall harvest (Septenber to

Decenber) 25 persons are agai n enpl oyed by Yurosek through a | abor contractor.

9/ The follow ng periods refer to the 1977 harvest year.
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LABCR SUPPLY

M. Britton described the supply of labor in B Centro as
"plentiful ." Labor is obtained in this area by neans of personal contact
recruitnent at the Cal exi co border crossing. The conpany foremen go down to
the "bul I pen," where workers congregate, and obtain crews at the begi nni ng of
the harvest season. The forenen then establish "pick-up points" in the
Cal exi co area where conpany buses pick up the workers each day. Al hiring
for Yurosek & Son in this area is performed in this manner. M. Britton plays
norole inthe hiring of enployees inthis area the job of recruitnent is
| eft to the conpany forenen.

M. Britton testified that agricultural |abor in the Bakersfield
Lanont area is "extrenely scarce.” The neans by which | abor is obtai ned by
Yurosek inthis areais, according to Britton, by word of nouth, through radio

advertising and through the farmlabor office." ¥

M. Britton plays an
active role inthe recruitnent of workers in this area by placing radio
advertisenments and by talking to | abor contractors and recruiters at the farm
| abor of fice.

M. Britton described the [ abor supply in Saugus and Quyana as
"scarce,” and "hard to cone by," as in Bakersfield. In terns of |abor
procurenent, Britton plays the sane active role in these areas as he does in
the Bakersfiel d-Lanont area.

The | abor supply in Santa Maria was described by Britton as
"anple." As previously nentioned, Yurosek obtains its workers through a | abor

contractor in this area.

10/ Presunably, he is referring to the State Enpl oynent Devel opnent
Depart nent .
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WAGES AND ADVANCES

Wages for agricultural enployees inthe H Centre area are
determned by Frank Britton. Bunch carrot harvesters are paid at the rats of
$. 27 per bunch. Non-harvest field labor is paid 83.05 per hour. Tractor
drivers are paid $4.00 per hour. Truck drivers are paid $25.00 per day.
Britton testified that the conpany policy regardi ng advances on wages in H
Centre is that they are issued on a daily basis.

Wages for agricultural workers in the Bakersfiel d-Lanent, Saugus,
and Quyana areas are determned by Dave Yurosek, Executive M ce-President of
M ke Yurosek & Son. Bunch carrot harvesters are paid at the rate of $.30 per
bunch. Non-harvest field labor is paid $2.75 per hour. Tractor drivers are
pai d $3.50 per hour. Truck drivers are paid $3.67-1/2 per hour. The conpany's
policy regarding advances on wages in these areas is that they are not issued.

PLACEMENT AND TRANSFER CF COMPANY  FCREMEN

M ke Yurosek & Son enpl oys eight foremen to supervise its
agricultural enpl oyees. The forenen are: (1) Stanley Espinosa, (2) John
Quereno, (3) Brigedo Ros, (4) Francisco Gonzal es, (5)

Ruben Sal dana, (6) Hunberto Soto, (7) Mincente Navarro, (8) Hino Bojorquez.

¥ Sanley Espinosa perforns his duties in Bakersfield.

John Quereno works only in Bakersfield. Brigedo Ros works in Santa Mari a.
Franci sco Gnzal es works in Quyama. Ruben Sal dana works in Bakersfield.
Hunberto Soto works in B GCentre and in Bakersfield. M ncente Navarro al so

works in B GCentre and Bakersfield, Hino Bojorquez works in Saugus.

11/ The spel Iing of sone of these nanes is uncertain.



M. Britton testified that except for Hunberto Scto and M cente
Navarro field foremen do not travel fromBakersfield to H GCentre or H
Centro to Bakersfield to performtheir duties.

LABCR RELATI ONS DEA ST ONS

In B Centro decisions regarding | abor relations are made by Frank
Britton. Qew forenen di scuss enpl oyee di scharge decisions wth M. Britton.
However, Frank Britton ultinmately deci des whet her enpl oyees in the B Centro
area Wil be discharged, laid-off or pronoted. It is also Frank Britton who
determnes which fields will be worked and how nmany persons -w |l work them

In the Bakersfiel d-Lanent, Saugus and Quyana areas | abor rel ations
decisions are general |y made by Dave Yurosek. Decisions regarding the
di scharge and | ayoff of enpl oyees are nade by the crew foremen in consul tation
w th Dave Yurosek. Decisions regarding pronotions are generally nade by Dave
Yurosek. Dave Yurosek al so determnes which fields wll be worked and how
nmany persons wll work them |In Dave' s absence, Frank Britton nakes these
deci si ons.

In the Santa Maria area di scharge and | ayoff decisions are nade, in
consultation wth the labor contractor, by Frank Britton, who al so determ nes
which fields wll be worked and how nany persons wll work them

SEN CR TY LI STS

Wien it cones to the layoff of agricultural enpl oyees of Yurosek,
Britton testified that people with the greatest seniority are the last to be
|aid-off. Thus, seniority is a factor in the layoff of enployees in 21 Centre
as well as in the Bakersfieid-Lanmont area. Britton also testified that there
I's no single conpany-w de seniority list. H GCentro has its seniority |ist.
Baker sfi el d,



whi ch includes Saugus and Quyana, has its own seniority list.
HORS OF WRK

According to Frank Britton, enployer's B Centro
har vesti ng enpl oyees work approxi nately six hours per day.

Yur osek enpl oyees i n Bakersfial d-Lanont work eight or nine, and
sonetines ten hours per day, during the grow ng and harvesting seasons.

Saugus and Quyanma enpl oyees al so work eight to ten hours per
day during the grow ng and harvesti ng seasons.

Enpl oyees in Santa Maria work about six or seven hours per day
during the harvest seasons.

PREPARATI ON AND DO STR BUTI ON GF PAYGHECKS

Yurosek's agricultural enployees in H Centro receive their
paychecks the sane week in which they work. Checks are issued on Friday each
week from Yurosek's Holtville office. These checks are signed by of fice
nmanager Doris Hess and by Frank Britton. Ms. Hess is the only clerical
enpl oyee in the Holtville office. She perforns work only inthe Holtville
office. Yurosek naintains a bank account in the H Centro area.

Yurosek’s agricul tural enpl oyees in Bakersfi el d-Lanent, Saugus and
Quyama recei ve their paychecks on Friday, one week after the week in which
they worked (i.e., seven days later). Paychecks for these enpl oyees are
prepared by a Los Angel es conputer check conpany. The checks are distributed
to the enpl oyees from Yuf osek' s Bakersfi el d-Lanont busi ness office. Yurosek

nmai ntai ns a bank account-in the Bakersfield area.
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HOUSI NG AND TRANSPCRTATI ON

M. Britton testified that Yurosek has never furnished housing for
Its agricultural enployees in H Centre, but that the conpany does provide
housing or lodging to its enpl oyees in Bakersfield, Saugus and Quyana.

In B Centre, Yurosek provides |abor bus transportation for its
enpl oyees. Bus transportation is furnished by the conpany to workers from
pi ck up points in Calexico and the border to the fields. Approxinmately 85 to
90% of Yurosek's enployees in the B Centre area use this transportation.

In Bakersfield, transportati on has not been provided to Yurosek's
enpl oyees, wth one exception. This year, one bus for the 45 menber turnip
crewwas provided wth transportation fromthe Lament packi ng shed to the

fields. ¥

Transportation is not provided to Yurosek enpl oyees in Saugus or

Quyana,
TRANSFER OF EMPLOYEES

In response to the question regarding the conpany' s enpl oyee
transfer policy, Frank Britton sinply testified that the
conpany does not transfer enpl oyees fromone area to anot her.

CRCP/ EMPLOYEE PERCENTACES

In B Centro about 50%of Yurosek's enpl oyees work in the turnip

and rutabaga harvest. About 30-35%of the workers harvest broccoli. From15

to 20%of the workers harvest carrots and parships.

12/ The turnip crew constituted 40%of the workforce at that tinmne.
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I n Bakersfield about 50% of Yurosek's enpl oyees work in the onion
harvest. About 25%of the workers harvest turni ps and rutabagas. About 20 to
25%of the workers harvest carrots and parsnips.

I n Saugus approxi matel y 50%of Yurosek's enpl oyees work in the
turnip harvest. The other 50%work in the carrot and parsnip harvest.

In Quyana Yurosek's |argest crops are turnips and rutabagas. About
50% of Yurosek's enpl oyees harvest those crops. About 25%of its enpl oyees
harvest carrots. The renai ni ng 25% harvest broccoli .

In Santa Maria all enpl oyees are engaged i n the harvest of
broccoli. This sane crew al so perforns the turnip harvest.

2. hder ross-Bxamnation Frank Britton Gave the Fol | ow ng
Test i nony;

COMPANY CFF CES
The main office of Yurosek and Son is located in Lanont. The
nanagenent personnel working out of that office include M. Frank Britton, the
ei ght conpany forenen, and Dave and M ke Yurosek. The conpany's nain clerical
and bookkeeping staff are located in the Lanent office. The Holtville and
Lamont offices are Yurosek's only offices. The Holtville office is open only
during the harvest nonths for Yurosek in the Inperial Valley -Novenber through
May.
BUS NESS AFFAI RS
M. Britton testified that Yurosek l|eases the land which it
harvests. He explained that Yurosak invests in the crops which it harvests,

thereby obtaining an interest in the crocs - in sone
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cases a half interest. Land |easing decisions are nade by Dave Yurosek
for all areas in which Yurosek and Son has operations, Dave Yurosek
nakes the investnent decisions and deci des what crops wll be planted
on the land leased in all areas.

Mar keti ng decisions and crop sales for all of Yurosek's crops are
nade in the Lanent business of fice.

M. Britton testified that Yurosek's crops are narketed under
different brand | abels. ne of themis "Bunny Love, ' a carrot |abel under
whi ch oni ons/ broccoli and parsnips are sold. The "Bunny Love" |abel is used
statew de. Two other |abels used by the conpany are al so used on a statew de
basi s.

COMPANY FCREMEN

On the subject of forenen payroll, M. Britton testified that,
wth the exception of the period when two forenen are on the Holtville
payrol |, all eight foremen are paid out of the Lanont payroll. "They
stay,” he added, "in their areas.” M. Britton has the power to hire and
fire forenen in the Inperial Valley, but if Dave Yurosek di sagreed he
coul d overrule Britton.

M. Britton testified that Dave Yurosek oversees the conpany's
operations in the Inperial Valley, through periodic visits during the harvest
season, M. Yurosek visits the Inperial Valley operations on an average of
once a week for two days each week.

There are no mddl e | evel supervisors between M. Britton and the
forenen in the Inperial Valley. Wen Brittonis in the Bakersfield area he
becones the mddl enan between the forenen and Dave Yurosek. However, there is

no one between the forenen and M. Britton.
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CRCP HARVESTI NG SKI LL

M. Britton testified as to the skill required to harvest the
various crocs fromarea to area. Danpness is a factor in. the sorting of
turni ps and bunch carrots in the Bakersfield and Quyama areas. Ml d, due to
wet conditions, is present on the surface of these crops. Thus, they have to
be sorted out, and the peopl e sorting have to watch closely in the process.
This is not a problemin the Inperial Valley. Nor is broccoli harvesting the
sane in each area. Inthe Inperial Valley ideal wnter tine grow ng and
harvesting conditions prevail for broccoli. According to 3rittcn, danpness and
m| dew do not have to be contended wth in the Inperial Valley, as in the
northern areas.

The difference between crop harvesting in the Inperial Valley and
the northern areas, testified Britton, is that in the northern areas workers
nust be nore alert, and have a better know edge of the crop bei ng harvest ed.
This applies to ail crocs except onions, which are not grown in the H Centre
ar ea.

EQU PMENT TRANSFER

M. Britton testified at | ength about the kinds of equi pnent used
by Yurosek in harvesting crops and how t he equi pnent operates. Harvesting
nmachi nes, tractor lifts and trucks are used in the harvest of carrots and
parsnips. This equipnment is transferred fromarea to area for harvesting
use,. The broccoli harvesting equi prent, including- tractors, trailers, bins,
kni ves, pants, jackets and boots, is also transferred for use in other areas,
Pruni ng shears, buckets, scales, and the like, are used in the harvesting of

turni ps and rutabagas. They,



too, are transferred fromone area to another. ¥

HOUSI NG AND TRANSPCRTATI ON

Britton was asked why yurosek provides its northern area
enpl oyees with housing but not its Inperial Valley enpl oyees. M. Britton
expl ained that, al nost w thout exception, conpanies in the Inperial Valley do
not provi de housing to harvest enpl oyees because many live in Mxicali. That
I's why Yurosek does not supply housing, he said.

M. Britton also testified that Yurosek enpl oyees in the
Inperial Valley are provided transportati on because such is the comon
practice in that area. Wereas, in the Bakersfield area, few enployers
provide their workers transportation.

WAGES

M. Britton was asked why wages paid to workers in the Inperial
Valley are different than el sewhere. He responded by saying that wages paid
by Yurosek to its Inperial Valley enpl oyees reflect the area average. Britton
further testified that paychecks are prepared |locally and issued weekly
because that is the coomon practice in the area. Wth respect to setting
wages for enployees in the Inperial Valley, Britton testified that he did so
in consultation with Dave Yurosek - that it was not an i ndependent decision on
his part.

TRANSFER OF EMPLOYEES

M. Britton was asked whether, in fact, sone enpl oyees work in

nore than one area for Yurosek. He answered, "There are a few that cone up

voluntarily fromthe Inperial Valley to this area

13/ nion harvesting equi pment is not transferred because the crop is grown
only in the Bakersfield area.



(Bakersfieid)." He could not estinmate how nany.

3. O Redirect Examnation Britton Gave the Fol | ow ng Testi nony:

Yurosek farns approximately 4,000 acres in the Bakersfield area
(includi ng Saugus, Quyana and Santa Maria). In the H GCentro area Yurosek
farns about 1,500 acres.

Yurosek | eases land in the Bakersfield area, but not in the H
Centro area.

By aratio of five to one, nore man hours are worked in the
Bakersfield area than in the H GCentro area.

4. Testinony of MKke Yurosek

M ke Yurosek, President of Mke Yurosek and Son, briefly
testified about the conpany's packi ng shed el ections. He testified that the
National Labor Rel ations Board had conducted el ections at the conpany's two
packi ng sheds. The el ections were conducted separately - one at the
Bakersfield shed two years ago, and the other-at the H Centro shed one year
ago.

5. Ballot Segregation 14/

Balloting in the Yurosek el ection took place in H Centro and

in Lanent. Board agent Val dez general |y supervised the statew de el ection
fromH GCentro. Gher Board agents conducted the el ection at the Lanont

polling site.

14/ Gounsel for the enpl oyer objected to the |ine of questioning regardi ng
segregation of the Lanont ballots fromthe Inperial -Valley ballots. Enpl oyer
argued that the questions were irrelevant and that the Board cannot certify a
unit other than that for which the el ection was conducted. In this case the
el ection was conducted on a statew de basis. However, in order to obtain a
full and conplete record on the issue for a recommended deci sion to the Board,
the obj ection was overrul ed. Wether the Board should certify only the
Inperial Valley unit when the el ection was conducted on a statew de basis wl |
be di scussed under "Anal ysis and Concl usi ons.
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M. Valdez testified that all ballots cast outside the |nperial
Valley (B Gentro) were challenged by Board agents. Al though

he could not testify to this based upon personal know edge, he said

that the chal |l enged bal | ot records woul d reflect the sane. 15/
The Tally of Ballots incicates that 35 ballots were

¥ Examnation of the chall enge bal |l ot

chal l enged in the Yurosek el ection.
records reveals that there are two challenge lists - one for the Lanont area,
and one for the S CGentro area. The Lanont list contains 14 nanes, all of

whi ch were chal | enged by Board agents. The reason given for each of these
challenges is, "not onthe list." The B Centre challenge list contains 21
nanes - sone of which were challenged by the UFW The two |ists added

toget her equal the 35 challenges indicated on the Tally of Ballots.

As a result of the challenge ballot procedure followed in this
case/ none of the Lanont area ballots (14 in nunber) have been counted, since
all were challenged, but, in addition to the H Gentro chal | enges, were
insufficient in nunber to affect the results of the el ection. The Lanont

ballots and the H GCentro chal | enged bal | ots have thus renai ned segregated

fromwhat amounts to an B GCentro (or Inperial Valley) Tally of Ballots.

15/ Enpl oyer noved for production of the Board s chal | enged bal | ot records.
These Include: (1) the list of eligible voters; (2) the lists of chall enged
bal lots; and (3) the declarations of the challenged voters. The noti on was
granted wth the stipulation fromthe parties that these docunents remain
seal ed and avail abl e for inspection only to this hearing officer and the
Board. This was done in accordance wth the procedure followed by the Board
in Napa Valley Mneyards, 3 ALRB No. 22 (1977), footnote No. 6. This
procedure is intended to protect the confidentiality of the docunents. The
docurents were narked and admtted as Enpl oyer's Exhibit No. 1.

16/ S nce this nunber could not affect the outconme of the el ection they
were not resol ved, and thus were not count ed.
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(11, ANALYS S AND GONCLUS ONS
A PEAK BEMPLOYMENT

For the reason set forth under 1., A , | recommend that this
obj ecti on be di smssed.

B. BOARD AGENT STATEMENTS

At the Yurosek pre-el ection conference, the Beard agent in charge
stated that because enpl oyer had threatened nenbers of the broccoli crewthere
woul d be an off-site polling place. e off-sits polling place and two on-
site polling places were in fact designated. At the tine the Board agent nade
the statenent five unfair |abor practice charges had been filed by the UFW
agai nst Yurosek & Son. However, a conpl ai nt agai nst enpl oyer, based upon those
charges, has never been issued.

The evi dence adduced at the hearing clearly establishes that the
statenent was nade. However, it was not established that, the statenent in
guestion was translated to the non-English speaki ng enpl oyees in the audi ence.
No enpl oyee eligible to vote testified that he/ she heard and understood t he
Board agent's statenent. It is ny finding that the statenent was not
transl at ed.

However, since the statenent was nade it can be assuned that sone
peopl e attending the pre-el ecti on conference heard and understood it. Thus,
whet her the statenment was translated is not a crucial question. The issue is
whet her the Board agent's statenent al one constitutes sufficient grounds to
set aside the el ection.

Inits post-hearing brief enpl oyer contends that the Board
agent's statenent had the effect of naking the Board a partisan agai nst the
enployer in the election. The el ection should be set aside, argues enpl oyer,

because the Board agent's stat enent
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eviated fromthe standards of inpartiality and neutrality required of Board
agents in conducting el ections, as established by the National Labor Rel ations

Board in cases such as NLRB v. Athbro Precision Engineering Corp., ¥

Qacier Packing @., ¥ and Dubie clark (.

In AAhbro Precision the NLRB set aside an el ecti on because of

conduct on the part of the Board agent in charge of the sel ection which coul d
be construed as partial. Subsequent to the conpletion of the first of a
"split-session" election, an enpl oyee, who had al ready voted, observed the
Board agent drinking beer wth one of the union's representatives in a nearby
cafe. The Board set aside the el ection even though the enpl oyer had neither
alleged that the conduct violated the integrity of the ballot box, nor that
the conduct influenced the ballots cast in the second session. The Board
stat ed:

The corm ssion of an act by a Board agent

conducting an el ection which tends to destroy

confidence in the Board' s el ection process/ or

whi ch coul d reasonably be interpreted as i npugni ng

the election standards we seek to maintain, is a
gyff|0|ent basis for setting aside that election.

In Dubie-Aark (o., the petitioning union prior to the el ection

filed an unfair labor practice charge which was settled infornally by neans of
an agreenent contai ning a nonadmssion clause. In a leafl et sent to enpl oyees
just three days prior to the election, the union stated that the NLRB had

found that the enpl oyer had viol at ed

17/ LRRM 2355, 423 F. 2d 573 (1st Qr. 1970)
18/ 210 NLRB 571 (1974), 36 LRRM 1173,

19/ 209 NLRB 217 (1974), 35 LRRM 1322,

20/ 65 LR-Mat 1699,



their rights under the law The Board found this statenent inaccurate and
msl eading. The Board cited previous cases which | ooked w th di sfavor
upon attenpts to msuse its processes to secure partisan advantage, and
concl uded that such efforts are grounds for setting aside el ections.
Gonsequently, the Board set aside the Dubie-Aark el ection.

In @acier Packing Go. Board agent conduct and the requirenent of

neutrality were again in issue. In that case the Board agent in charge of the
el ecti on was accused of having forcefully ripped "VOTE NE THER' signs from
enpl oyer's two el ection observers, in the presence of voters, and of having

| oudl y adnoni shed enpl oyer' s personnel director that he had no right to hand
out literature 200 feet fromthe polls. The Board set aside the el ection
reasoni ng that enpl oyees w tnessing the incidents coul d reasonabl y have
interpreted the agent's actions and remarks as indicative that the Board was
opposed to enpl oyer's position in the election. The Board stated that Board
agents nust take care that their actions do not tend to foster in the mnds of
the voters the inpression that the Board is not neutral with regard to the
choi ces on the ball ot.

It is clear that in promulgating a standard of conduct to be
foll oned by Board agents runni ng el ections, the NLR3 in At hbro was concerned
w th conduct which could be construed as partial by an i ndependent observer.
The Board s test does not |ook to whether the Board agent conduct i nfl uenced
voters in casting their ballots., Rather, the issue was whether the Board

agent's conduct in fraternizing wth a party in between a split el ection

tended to destroy confidence in the Board's el ection process. Wthout
question, the Board agent conducting the Athbro el ecti on exceeded the bounds

of neutrality by
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drinking beer wth one of the union's representatives in a nearby cafe during
the hiatus in balloting. However, in the Yurosek el ection, the Board agent
engaged in no fraternizing or other simlar conduct which would bring into
question his inpartiality in conducting the election. Thus, onits facts
Athbro i s distinguishable fromthis case. Qearly, the Board agent in Yurosek
was in error in ascribing to enpl oyer threats which had not been proven.
However, such conduct does not tend to destroy confidence in the Board s

el ection process, as would drinking beer with a union representative on

el ection day. For these reasons the NNRB's Athbro standard was not viol ated
inthis case.

The NLRB' s Dubi e-d ark and Gl ci er Packi ng deci sions are al so

i napposite. Dubie-Aark pertained to conduct by a party (the union) which
constituted a substantial msrepresentati on of Board processes in order for
the party to obtain a partisan advantage. This case concerns an erroneous
statenent by a Board agent, nade under pre-election conference pressures and

not for partisan advantage, G acier Packing is distinguishable fromthis case

insofar as it relates to physical and verbal abuse of enpl oyer's el ection
observers and personnel director by a Board agent at the el ection and in the
presence of voters. The gravity of harmto the enpl oyer engendered by such
acts, and the inpressions fostered in the mnds of voters therefrom are well
beyond that which coul d reasonably have occurred in this case.

In ny judgnent the statenent conplai ned of here does not
constitute a substantial deviation fromthe standards of inpartiality and
neutrality required of Board agents by the NLRB.

The principle ALRB decision to date considering
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all egati ons of Board agent conduct prejudicial to enpl oyer is Goachel | a

Gowers, Inc., 2 ALRB No. 17 (1976). |In that case enpl oyer objected that the

Beard agent who conducted the preel ecti on conference and the el ecti on was not
fair and inpartial, and engaged i n conduct which was prejudicial to the

enpl oyer and biased in favor of the union. The basis of the objection was
that: (1) the Board agent refused to sit at the head of the table at the pre-
el ection conference; (2) the Board agent refused to answer questions or give
assurance that the authorization cards showed that a bona fide question of
representation existed; (3) the Board agent attenpted to set up two voting
pol I's, which enpl oyer contended mght have permtted enpl oyees to vote tw ce;
(4) the Board agent permtted an assistant to use prelimnary voting
information of the election for the benefit of the union.

In Goachell a the Board agreed wth the enpl oyer's pren se

that, "Board agents should not only be free of bias but should refrain
fromany conduct that would give rise to the inpression of bias." %

However, the Board did not regard the facts all eged as constituting evi dence
of bias or the appearance of bias. "Mreover," said the Board, "to constitute
grounds for setting an el ection aside, bias or the appearance of bias nust be
shown to have affected the conduct of the election itself, and have i npaired

the balloting’s validity as a neasure of enpl oyee choice." #

Thus, under Coachel | a the questions to ask are whet her the

Board agent's renark can be construed as biased, and if so,

21/ ALRB No. 17 (1976), page 5.
22/ 1bi d.
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whet her the bias was shown to have affected the conduct of the |ection
itself, and have inpaired the balloting's validity as a neasure of
enpl oyee choai ce.

The Board agent's conduct in this case nust be
examned in its proper context. Wthout question, the Board agent shoul d have
used the qualifying word "alleged" in reference to any threats which may have
occurred. The failure to do so was an admtted mstake. However, in ny
judgnent the inproper statenent does not, by itself, denonstrate partiality to
the union, nor did it substantially prejudice the enpl oyer since it was nade
at the pre-election conference and only in relation to the sel ection of
polling sites, and rites on as well as off conpany property were in fact
selected by he Board agent. If all polling sites had been desi gnated of f
conpany property, then such action in conjunction with the statenent coul d
reasonabl y have been construed as a finding by the Board that enpl oyer had
threatened workers. However, polling sites on and off conpany property were
designated by the Board agent. That decision an addition to the apol ogy and
correction, would have mni mzed any appearance of Board agent bias or
prej udi ce to enpl oyer arising from:he statenent al one. There was no evi dence
show ng that the Board agent's statenent was other than isol ated and
i nadvertent. Mreover, :he Board stated in (achella, to constitute grounds
for setting inside an el ection bias or the appearance of bias nust have been
shown to have affected the conduct of the election itself, and to have
inpaired the balloting s validity as a neasure of enpl oyee choi ce. The
evi dence does not support the conclusion that his el ection was inproperly or

unfairly conducted by the Board agent.
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In selecting an off-site as well as on-site polling places the Board agent
exer ci sed reasonabl e di scretion and judgnent, bearing in mnd the interest of
the voters, with no prejudice to enployer. Nor does the evidence lead ne to
concl ude that the Board agent's statenent infringed upon the exercise of free
choi ce by the voters. Accordingly, | find that the Board agent's statenent at
the preel ecti on conference that because enpl oyer had threatened nenbers of the
broccoli crewthere would be an off-site polling place, does not constitute,
under Goachel | a or under NLRS cases, sufficient grounds to set aside this
el ection.
C BARGAANNGWNT

The policy of the Agricultural Labor Rel ations Act wth respect
to bargaining units is set forth in Labor Code 81156. 2;

"The bargaining unit shall be all the agricultural

enpl oyees of an enployer. [If the agricultural

enpl oyees of the enpl oyer are enpl oyed in two or nore

non-cont i guous geogr aphi cal areas, the Board shal

determne the appropriate unit or units of

agricultural enpl oyees in which a secret, ball ot

el ection shall be conducted."

The UFWopetitioned for a single bargaining unit of all of
Yurosek' s agricultural enployees in the State of Galifornia. The issue is
whet her the statew de unit in which the election was conducted is an
appropriate unit.

In Bruce Church, Inc., 2 ALR3 No. 33 (1976), the Board

announced seven general criteria to be used in determning whether an area
or statew de bargaining unit is appropriate. They are:

(1) the physical or geographical |ocation of the
locations in relation to each ot her;

(2) the extant to which admnistration is
centrali2ed, particularly wth regard to | abor
relations; (3) the extent to which enpl oyees at
different |ocations share common supervision; (4)
Ithe extent of interchange anong enpl oyees from
ocati on



to location; (5) the nature of the work perforned
at the various locations and the simlarity or
dissimlarity of the skills involved;, (6)
simlarity in wages, working hours, and ot her
terns and conditions of enploynent; (7) the
pattern or bargai ning history anong enpl oyees. (At
Page 5).

Based upon an application of these criteriato the facts in

Brucs Church, the Board concl uded that a statew de unit

of all agricultural enpl oyees of the enpl oyer was appropriate for

purposes of col | ective bargaining. 2

Wiat does application of the Bruce Church criteria to the facts

of this case establish?

1. Geographi cal Location

The enpl oyer's farmng operations in Galifornia are
| ocated in five geographical areas: 51 Centro, Bakersfield, Saugus, Quyana,
and Santa Maria. Inrelation to B Gentro enployer's operations in
Bakersfield, Saugus, Quyana, and Santa Maria are in the northern part of
Galifornia. It is undisputed that enpl oyer's operations inthe H Centro area
are in a separate definable agricultural production area in relationtoits

northern area operations. 2

Geographically, H Centro, whichis in the Inperial Valley, is a
consi derabl e di stance fromBakarsfiald, which is in the San Joaquin Val |l ey and
Is the center of enployer's northern area operations. Saugus, Quyana, and

Santa Maria are much closer to Bakersfield. These northern areas, therefore,

possess siml ar

23/ Thus, the three separate el ections held pursuant to the petitions
filed in Bruce Church were set aside.

24/ whet her enployer's northern California operations are in a "single

definabl e agricultural production area," as the phrase is used in Egger & Ghio
(., 1 AARB No. 17 (1975), is not in issue
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characteristics in terns of |abor supply, water supply, clinatic and ot her
grow ng conditions. Thus, in geographical terns the division in enpl oyer's
statew de operations is between £1 CGentre and the northern areas.

2. Centralization of Admnistration

Enpl oyer's central office is |ocated in Lament. Managenent
personnel and prinmary clerical and bookkeeping staff work out of this office.
Dave Yurosek works out of this office, and it is he who determ nes the nunber
of acres to be devoted to individual crops in all areas and nmakes the
conpany' s land | easing and i nvestnent decisions. Qop sales and narketing
deci sions are nade in the Lanent business office.

Accounting, payroll, and record keepi ng functions are centralized
for the four northern operations in the Lanent office. The H Centre
operations are not part of this admnistration. A separate admnistrative
office, wth a different payroll schedule, records, and staff is maintained in
Holtville for the H Centre area operations.

Frank Britton is vested with control of |abor relations decisions
inthe H Centre area. Wereas, Dave Yurosek is in charge for the northern
operations. A though Dave Yurosek oversees the conpany's operations in the H
Centre area, it is Frank Britton who, through his forenen, is responsible for
the hiring and firing of enployees. Britton also determnes the wages to be
paid to enpl oyees, whi ch enpl oyees will work and how many will work. 1In the
northern areas, Dave Yurosek nmakes these decisions. A though Britton nmay
assune sore of these responsibilities in Yurosek's absence, Britton's

authority in the northern area i s subordinate to Yurosek's on these
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nmatters. Thus, labor relations decisions for the conpany are divided
between Frank Britton for B GCentro and Dave Yurosek for the northern
ar eas.

3.  Common Super vi si on

In Bruce Church, the Board found a hi gh degree of

nobi lity fromarea to area anong supervi sory personnel. Such is not the case
here. Yurosek enploys eight forenen. nly two of these forenan have wor ked
inboth S Centro and Bakersfield. The other six foremen work only in their
assigned areas. Supervisor Frank Britton exercises supervision of enpl oyees
inthe H Centro area, even though Dave Yurosek visits weekly to oversee the
conpany' s operations. In the northern areas, Dave Yurosek exercises super -
vi sion of enpl oyees.

4. Extent of Interchange of Enpl oyees #

In Bruce Church the Board found a significant transfer of

enpl oyees fromone | ocation of the enpl oyer to another - wth nany workers
follow ng the cyclical nature of the season so that they coul d al ways worKk.
Evi dence of such a pattern is notably absent here. Except for a few workers

who voluntarily nove up fromthe

25/ Inits Bost-_heari ng brief the UFWasserts that the rule of adverse
inference, "by which the trier of fact may infer froma party's failure to
produce evidence withinits EOV\BI‘ to produce that the evidence woul d be
unfavorabl e," is applicabl e here. Because enpl oyer ﬁresent ed no substanti al
evi dence on the question of enpl oyee interchange, the UFWargues that it nust
be assuned that the evidence woul d have di scl osed a high rate of enpl oyee

I nterchange anong the different locations. | disagree. Wtness Frank Britton
unequi vocal |y testified that the conpany did not transfer enpl oyees fromone
area to another. Evidence to the contrary was not elicited on cross-
examnation, nor at any other tine. There is nothing to indicate that

enpl oyer sought to hide unfavorable evidence. | find the wtness” testinony
honest and credible on this point. under these circunstances the rul e of
adverse inference cannot properly be applied.
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Inperial Valley to Bakersfield, the transfer of enpl oyees fromone area to
another does not take place with this enployer. It is the enployer's
policy not to transfer enpl oyees.

5. Nature of the Wrk Perforned at the Various
Locat | ons

The record in this case is replete wth differences between
enployer's H Centro operations and its operations in the northern areas. In
B Centro only harvesting is perforned by the enpl oyer, so that enpl oyees work
only in the harvesting of crops. In the areas of Bakersfield, Saugus, and
Quyana, enpl oyer engages in a full range of farmng activities - including
| and preparation, planting, fertilizing, irrigating, cultivating and
harvesting. Because of clinatic differences and pl anting schedul es, these
opera-ions are conducted at different times of the year. And due to the
presence of col der and wetter weather, greater care and skill is required of
workers harvesting the crops in the northern areas than in the warner and
dryer B Centro area. Thus, significant differences appear in this case that

were not present in Bruce Church..

6. Wiges, Hours, and Gher Terns and Conditions of
Enpl oynent

In Bruce Church there existed a series of collective

bar gai ni ng agreenents en a conpany-w de basis. Those agreenents, said the
Boar d,

"...provided uniformty of wages and working conditions
t hroughout the conpany’s operations. The wages paid for
each classification are identical, and there is a

uni form heal t h i nsurance program Pensi on program
conpany-w de seniority system health and safety

pol i cy, |eave of absence policy, vacation plan,
overtine policy, and grievance procedure.” (A Page 8).
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In the instant case conditions of enploynment in the
S Centro area differ significantly fromconditions in the northern areas.
Rather than uniformty, there are considerabl e differences between the wages,
pay schedul es, hours, benefits, and other working conditions of enpl oyees in
B Gentro and northern areas. The record shows that wages paid to carrot
harvest ers, non-harvest field workers, tractor and truck drivers in the
northern areas are different than in B GCentro. In B GCentro workers are paid
currently whereas workers in the northern areas are paid a weak after the
period i n which they worked. Advances on wages are issued to workers in the
B Gentro area, but not in the northern areas. In the H Centro area
enpl oyees work six hours per day whereas they work eight or nore hours per day
inthe northern areas. In the EL Centro are enpl oyer furnishes transportation
but not: housing to its enpl oyees, whereas in the northern areas enpl oyer
furni shes housi ng to enpl oyees but not transportation. Furthernore, enployer
naintains separate seniority lists for H Centro and northern area enpl oyees.

7. Bargaining Hstory

Inthis case there is no collective bargaining history on a

conpany-W de basis, as there was in Bruca Church.

QONCLUS ON

The simlar and uniformfactors so prevalent in the Bruce

Church case are, in alnost every inportant respect, absent in this case.
nly under the criterion of centralized admnistration can the statew de

operations of Yurosek be likened to chose in Bruce Church. In terns of the

other six criteria applied in Bruce Church, substantial differences exist

bet ween Yur osek's
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El Centro and northern area operations. To these differences can be added
differences in climate, availability and cost of water, availability and
recruitnment of labor, and differences in periods of peak enpl oynent. The
scope of the differences between these nonconti guous geographi cal areas
mlitates against finding a statew de unit appropriate. Thus, | conclude that
a statewde unit of all agricultural enpl oyees of Yurosek and Sons is not an
appropriate unit for purposes of collective bargaining.

Bven though this el ection was conducted on a statew de basis
| do not recommrend that the el ection be set aside.

Because of the balloting procedure followed in this case it is
possible for the Board to certify the results of the el ection conducted for
the H Centro area enpl oyees. The evidence denonstrates that a statew de
bargaining unit is inappropriate for this enpl oyer. Separate units for
enployer's H GCentro and northern area-enpl oyees woul d be appropriate. The
bal | oti ng procedure followed in this case allowed for this possibility -
through voter chall enge and bal l ot segregation. As previously discussed, all
ballots in the northern area (Lanment polling site) were chal |l enged. That
nunber is insufficient to affect the results of the election. % Those ballots
have renai ned segregated and have not been counted. Consequently, the current
tally of ballots represents the results of the election only for the £1 Centro

ar ea.

26/ S nce enpl oyer's peak enpl oynent Ioeri od occurs in July and August for
the Bakersfiel d-Lanent area, and this el ection took PI ace in January, the
voter turnout at the Lanent polling site was extrenely | ow
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It was undisputed that enpl oyer was at its peak
agricultural enploynment inthe B Centro area when this el ection was
conducted. There is no reason to suspect that those enpl oyees woul d have
voted differently had the representati on el ecti on been conducted on the basis
of separate units rather than a statew de unit. The B GCentro tally of
bal lots clearly expresses the desire of those enpl oyees. Under the
circunstances it would be unfair to the enpl oyees and a waste of Board
resources to set aside the entire election and conduct a new and separate
election for the H GCentro area.

For all of the above reasons the H Centro area,

specifically the Inperial Valley, election results should be certified.

V. RECOMVENDATI ON

Based on the findings of fact, analysis, and con-
clusions, | recormend that enpl oyer's objections be dismssed and that the
LUhited FarmVWrkers of Arerica, AFL-A Q be certified as the excl usive
bar gai ning representative of all agricultural enployees of the enployer in the

Inperial Valley.
DATED  January 6, 1978

Respectful |y submtted,

o ﬂ/’f ,/

o T o T

ARVANDO M FLORES
I nvestigative Heari ng Exam ner
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