STATE G CALI FCRN A
ACGRI GULTURAL LABCR RELATI ONS BQARD

MARTCRI BROTHERS DI STRI BUTI NG

)
Enpl oyer, % Gase No. 77-RG 1 -E
and g 4 ALRB No. 5
UN TED FARM WORKERS OF AVERI CA, )
AFL-A Q g
Petitioner. g
DEQ SI ON AND

CERTI FI CATI ON G- REPRESENTATI VE

Pursuant to the provisions of Labor Code Section 1146, the
Agricul tural Labor Relations Board has delegated its authority in this
matter to a three-nenber panel.

On January 13, 1977, followng a petition for certification
filed by the United Farm Wrkers of Anerica, AFL-CI O (UFW, an election
was conducted among the agricultural enpl oyees of the Enployer. The
UFWobtained a majority of the valid ballots cast. The Enployer filed
tinely objections, one of which was set for hearing.

Subsequent to the hearing, Investigative Hearing Exam ner
(1 HE) Constance Carey issued her initial Decisionin this matter,
recommendi ng that the objection be dismssed and that the UFW be
certified as the exclusive collective bargaining representative of the
Empl oyer's agricultural enployees in the State of California. The
Empl oyer filed timely exceptions and a supporting brief.

The Board has considered the objection, the record, and



the IHE's Decision in light of the exceptions and brief, and has
decided to affirmthe rulings, findings, and conclusions of the
|HB and to adopt her recommendation.?

The sol e issue before the | HE was whet her actions of OFW
organi zers violated the terns of the "access rule," and if so
whether the violations were of such character as to affect the free
choice of the voters for or against union representation. K K Ito
Farnms, 2 ALRB Ho. 51 (197$). The Enpl oyer, having asserted the
objection to the election, clearly had the burden of proof in this
proceeding. For, unless it is demonstrated to the Board that there
are sufficient grounds to refuse to do so, it is mandated to certify
the results. Labor Code § 1156.3( c) .

The access rule on its face applies only to organi-
zational activity occurring on property owned by, or subject to

the legal right of possession of, the Ewwloyer. 8 Gi. Admn.

Code § 20900 (1976). A prerequisite, therefore, to the application of
the rule is proof that the actions conplained of occurred on such
property. As found by the IHE, the Enployer has failed to present
sufficient evidence to establish that fact. As the IHE properly
comented in her Decision, the record clearly shows that

Y\ do not adopt the IHE's inference that even if it were shown

that the union organizers were on the Enmployer's property for nore than
one hour before the start of work there would be no violation of the
access rule, because the workers, on a piece-rate system were not paid

the Enployer for this time. The access rule expresses by its terms
the full extent of the accomodation between the Enployer's proprietary
interests and the organizational rights of the enployees. That
acconmodat i on, 5|anY stated, is that organizers may be on the
Enpl oyer' s groperty or only one hour before the start of work, and for
no longer. The nature of the Enployer's conpensation systemis
irrelevant to the striking of this balance.
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there was an obvious dispute and conflicting views concerning the
Enpl oyer’s right of control over the property where the organizers
custonmarily met with the enpl oyees before work started. The Enpl oyer
has clearly not presented evidence sufficient to resolve that conflict
inits favor. W also agree with the IHE' s conclusion that the UFWs
conduct woul d not in any event constitute grounds for setting aside
the election. Accordingly, the Enployer's objection is, hereby
di smssed, the election is upheld, and certification is granted.
CERTI FI CATI ON OF REPRESENTATI VE

It is hereby certified that the United Farm Wrkers of

America, AFL-CI O having received a majority of the valid votes cast

among the agricultural enployees of the Enployer, is, pursuant to Labor
Code § 1156, the. exclusive representative of all of the agricultural
enpl oyees of Martori Brothers Distributing in the State of California,
for the purpose of collective bargaining, as defined in Labor Code §
1155. 2 (‘a), concerning enpl oyees' wages, working hours, and ot her
terms and conditions of enploynent.

DATED January 27, 1978

CGERALD A BROM Chai rnan

RCBERT B. HDOTCHLNSON  Menber

HERBERT A PERRY, Menber

4 ALRB No. 5 3.



STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BQARD

In the Mitter of:
MARTORI BROS. DI STRI BUTI NG

Enpl oyer, Case No. 77-RC 1 -E
and
UNl TED FARM WORKERS OF AMVERI CA
AFL-d Q
Petitioner.
Robert P. Wstern G owers

Associ atlon for Enpl oyer .
TomDal zel | and Anita Mrgan, for

the" Lthited FarmVWrkers o Amarlca
AH-AQ

DECI SI ON
Satenent of the Gase
QONSTANCE CAREY, Investigative Hearing Examner: This case was
heard by ne on August 9, 1977 in Brawey, Gilifornia. The ULFWwon an
el ection held for the enpl oyees of Martori Brothers on January 13, 1977.

The enpl oyer filed tinely objections, all but one of which were di smssed
by the Executive Secretary on My 12, 1977. The Enpl oyer's Request for
Revi ew of the di smssed obj ections was denied by the Board. The renai ni ng
obj ecti on which was set for hearing was whet her the Lhited FarmVWrkers of
Anerica violated the access rule repeatedly by renaining in the fields in
excess of the permtted tine periods and during work tine and by
preventi ng enpl oyees fromperformng their work, and whether this conduct
affected the outcone of the el ection.
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Both parties were represented at the hearing and were given
full opportunity to participate in the proceedings. Upon the entire
record, and after consideration of the argunents nade by the parties, |
make the follow ng findings of fact, conclusions, and recomendati on.

Fi ndi ngs of Fact

|.  General Background
Martori Brothers is a partnership involved in the grow ng and

harvesting of lettuce in the Inperial Valley of California and in
Arizona. During the nonths of Decenber and January, 1977, the enpl oyer
was harvesting lettuce on |eased land in the Braw ey area. The enpl oyer
began its 1976-1977 harvesting operation in this area on Decenmber 8,
1976, working with three lettuce crews of approxinately 35 workers each.
The lettuce is harvested by a "trio", tw of whomcut the |ettuce while
the third packs it in a carton. The cartons cone to the fields broken
down. They are opened and stapl ed together by a "stitcher". After they
are filled, they are stapled shut by a "closer”. Then the "|oaders" place
the full and closed cartons on a truck which follows the harvesting
through the fields.

During the tine from Decenber 8, 1976 until the election on
January 13, 1977, there was often frost inthe fields in the early
morni ngs. The workers were brought to the fields by bus fromBraw ey and
Cal exico or cane by private car. Usually they arrived by 8:00 a. m. |If
there was no frost, they imediately began picking. Gherw se, it was
necessary to wait until the ice nelted which mght not be until 10:00
a.m or later.

Enpl oyer Steve Martori stated that the closers started work a
fewmnutes after the trios while the |oaders started up to 1/2-hour
later. Enployer wtness Hershell Palmer and several UFWw tnesses
testified that the |oaders would wait until the trios were about 1/4-
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mle down the rows and the closers had a chance to conpl ete their work.
They agreed that sonetines this would be 1/2-hour after the others
started working. ldeally, the stitchers began work early so that boxes
were ready for the trios as soon as the frost nelted on the | ettuce.

Enpl oyee Ediberto Slva testified that nany workers arrived by
car at different tines. The buses fromQCal exico usually left about 7:00
a.m The wtnesses indicated workers arrived anytine between 7: 00 a. m
and 9: 00 a. m , depending on frost conditions. Local workers woul d not
arrive early on days there was frost but those comng fromfarther awnay
woul d not know what frost conditions would be in Brawey. so they regul arly
arrived early. Wrkers were not paid for the tine they spent waiting for
work to begin. They waited on public roads or canal roads. As the
nornings were cool, they built fires and gathered around them Sone
pl ayed dice or slept intheir cars.

There were three wtnesses for the enpl oyer: Seve Martori, a
partner in the business, Hershell Palner, a loader, and Ml vin Tuggle, a
farml abor contractor who provi ded enpl oyees for Mrtori Brothers. The

W tnesses for the GAWwere four farmworkers, Eliberto Slva, Val di ner
Perez, Luis Pargas, and Jesse (orona and organi zer Maria Lui sa Pacheco.

Martori and Tuggle testified that URWorgani zers were regul arly
inthe fields tal king to enpl oyees while they were working during the pre-
el ection period, while all DRWw tnesses testified that U'Worgani zers
were never inthe fields while the workers were working. Martori said that
several workers fromone of the crews had conpl ai ned to himthat the
organi zers were bot hering themwhile they were working. He did not
positively identify these workers except to say they were nenbers of the
Martinez crew |In response, he told these workers there
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was not hing the conmpany could do about the problemand he explained the rule
to them Mrtori testified that some of the |oaders also conplained to him
saying that the organizers kept themfromworking. No worker w tnesses
corroborated this testinony in regard to conplaints.

Al'though Martori said that the dates he gave were approxi mate, he
testified concerning alleged access violations on six specific dates.

Il. The Alleged Violations
A Decenber 8, 1976

Decenber 8, 1976 was the first day of the enployer's harvesting
operation in Brawm ey for the season. Mrtori testified that there were three
organi zers in the fields handing out |eaflets and campai gning anong the three
crews when he arrived just before 8:00 a. m. Wen he asked for their
identification, they told himthey had none. The work started at 8:00 or
8:30. The organizers |eft when Martori asked themto but returned to the
fields when he left the area. Martori said-this conduct continued throughout
the norning. Al three organizers were nale. A though Martori described one
of them he said he did not recall who they were.

Hershel | Pal mer also recalled these three organizers on
Decenber 8. He said he doesn't know their nanes but first met all three of
them while working in Colorado. These organizers said if the enployees did
not join the union, they would not be able to work. Pal mer responded that he
didn't belong to the union but would work even if he had to fight.

UFW wi t ness Ediberto Silva said he saw no UFWorgani zers in the
fields on Decenber 8. He had worked for several other growers and had
participated in other UFWorganizational drives. During that time he had
become famliar with many UFWorganizers and al so knew sone Teanster
representatives. On December 8, he saw three Teamnster
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organi zers, one of whom he recogni zed as a man named "M ngo" Enriquez.
Enpl oyee Jesse Corona corroborated this testinmony, saying that, he saw
about three Teanster organizers in the Martori fields on the first day.
The only one he knew by nanme was "Dom ngo". Although he did not see these
men distributing cards or literature, he believes they probably were
there for organizational purposes.

Pacheco said the UFWcoul d not have been present on Decenber 8
because they did not start organizing at Martori until after the Arakelian
el ection which she believed to be about Decenber 12. | note that that
el ection was held on Decenber 15. Pacheco identified the four OFWorgani zers
who. worked on the Martori canpaign: herself, Mchelle Gles, Rofaerto
Gonzal es and Joaquin Verdugo. She said that Arturo Rodriguez was a UFW
coordinator. He did not work in the Martori canpaign and went to the Martor
fields once-only, on the day before the election. UFWorganizers were all
given badges with their names and the nane of the union. She said she
custonmarily wore her badge and al so carried a union card which had her
picture on it. B. Decenber 14, 1976

The date of Decenber 14 was given by Steve Martori as the time of
further UFWaccess violations although he said he vaguely recalled the date.
He used a declaration he had nade on January 19, 1977 to refresh his nenory.
He said that he recorded conduct he thought violated the access provisions on
a tape but that he later erased the tape. He said that UFWorgani zers Maria
Pacheco, Mchelle Gles and Arturo Rodriguez Il were present in the field
when the crews arrived about 7:00 a. m. and that they stayed for about half
an hour after work began that day at 8:30 a. m. He also nentioned that his
foreman, Melvin Tuggle, told himthat an organizer returned in the afternoon
and tal ked to the |oaders. This testinmony was corroborated in substance
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by Melvin Tuggl e who described seeing Maria Pacheco in the conpany fields
one evening talking to his two sons and to Hershell Palner. These three
were |oading lettuce at the time. Tuggle was unable to recall the date
of this incident. Palner's testinony was that Maria Pacheco spoke to him
twice inthe fields in January. He said that on the morning of January
7, while he was talking to Maria Pacheco, Martori told himto get to work
and al so told Pacheco to leave. At that time, the trios were about 1/4-
mle down the row and the other |oaders waited for him According to
him the |oaders started work about a half hour after the trios. He was
tal king to Pacheco about the possibility of her going to Yuma with him
after work to talk to sone workers there. She cane to the field while he
was working that afternoon to say she would not be going with him
Pacheco recalled talking to Pal mer one nmorning after the trios had begun
work. She remenbered Martori asking her to |eave. Although she did, she
told himshe had a right to be there until the |oaders began work. She
arranged with Palmer to drive himto Yuma after work that day. She
remenbered returning around 4:30 or 5:00 the same day to tell Palner she
woul d be unable to go to Yuma. The |oaders were still working. She said
she spoke to Palnmer no nore than five mnutes when he was between two
rows. Pal mer thought this incident occurred January 7 and Pacheco did not
give a date. However, when questioned in regard to Decenber 14, she said
that the organizers always |eft when work began and that Arturo Rodriguez
coul d not have been there since he was only at the Martori property one
time, and that was on the day before the election. Silva said the sane
t hi ng.
C. Decenber 20, 1976

After referring to his January 19 declaration, Steve Martori
testified that he saw the sane three U-Worgani zers in the fiel ds whom
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he had seen on Decenber 14. He asked then to |eave when work began but
they stayed 15 mnutes |onger, Martori stated he knew the mal e organi zer
with the two wonen was Rodriguez because he saw his identification on
el ection day. He said the organizers remained with the |oaders after the
| oadi ng began. Maria Pacheco denied staying in the fields after work
began.
D. Decenber 22, 1976

Martori said that on this date the two fenmale organizers for the
CFWarrived with the crews about 7:00 a. m. and renmained for awhile after
work began at 9: 30. They were speaking with workers who lived in Arizona
and were nenbers of the Sandoval’s crew. Enpl oyee Val di mar Persz who
wor ked with Sandoval's crew from Decenber 15 or 20 every day until the
el ection, said he never saw Maria Pacheco or other UFWorganizers -in the
fields with workers while they were working. He defined the "fields"" as
the area within the canal ditches. Miria" Pacheco denied this incident in
a general way by saying no UFWorgani zer was ever in the fields while
enmpl oyees were worKi ng.
E. Decenber 23, 1976

Steve Martori testified again to seeing Maria Pacheco and
Mchelle Gles in the fields from7:00 until the start of work. Then they
tal ked to the | oaders. Pacheco made the sane general denial as above.
F. January 7, 1977

On this date, Steve Martori recalled that Miria Pacheco and
Edi berto Silva were present in the fields all nmorning. Wen he -arrived he
told themto |eave. He and Silva had "words". He had arrived about 8: 00
a.m. They were there at that time and were still there with
representatives of the ALRB when he returned between 11:00 and 12: 00. On
this day, the trios worked until noon while the |oaders
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worked later. This was the day after Silva had been fired. Martori said
that since Silva was not enployed by the conpany on that day, he
considered him to be a UFW organizer. Thus, he contends it was a
violation of the access rule for Silva to enter the field to request
reinstatenent. January 7 was a Friday, and Silva did return to work for
Martori early the foll ow ng week

Silva's testinony was that he was not sure whether he had been
laid off or fired on the preceding day, so he went into the field to ask
Martori whether he should join the other enployees at work. Martori
responded negatively, so Silva got off the property and waited for four or
five hours on a public road for Board agents to arrive. The enpl oyer
established that Silva had worked for about five enployers within the past
year and probably three of them had had el ections occur while he worked
for them Silva said that he is always involved in organizing while
empl oyed as a farmworker. He had first worked for Martori Brothers in
1966 but left its enploy in 1977 right after the election. On January 7
while waiting for the Board agents, he said he probably tal ked to some of
the workers as they reached the end of the rows and turned back into the
field. He said he wal ked along the edge of the field while talking to
t hem

Maria Pacheco renenbered staying on the shoul der of the road
t hroughout the norning of January 7. Wen Silva went into the field to
ask whether he could work, she stayed out of the field.

Anal ysi s and Concl usi ons

The enpl oyer testified that the UFWorgani zers were in the
fields everyday. UFWorgani zer Pacheco and the UFWenpl oyee W t nesses
testified that organizers did not enter the fields, nor did they talk to
enpl oyees while they were working.

Thi s apparent discrepancy seems to ne to be capabl e of
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resolution. The enployer defines "fields" as the |and which was being
harvested plus the access roads and irrigation ditches. Maria Pacheco
testified that the organizers were told by the UFWIegal department that
the access roads and the irrigation ditches were public property. The
union defined "fields" as only the |ower areas where the lettuce was
actual ly being harvested. The enployer considered the organizers to be
inits "fields" whenever they were on the access roads. There was no
docunentary evi dence which showed whether the roads were public or
private. There was no claimby the employer that under the ternms of its
| ease, it had control over the access roads. |f the organizers were on
public roads, then there can be no violation of the access rule. ¥ The
access regulations of the ALRB define times when, organizers may enter an
enpl oyer's property. If organizers are on public roads, the access rules
woul d not apply.

Assum ng, however, that the organi zers were sonetimes on private
roads or on the edge of the fields, | still find no violation which would
warrant setting aside this election.

The Board has held that violations of the access regul ation by
either an enployer or a union are not an automatic ground for setting
aside an election. Instead, where the access regulation has been
viol ated, the conduct will be evaluated "to determ ne whether it is of
such character to affect the enployees' free choice of a collective
bargai ning representative." K. K. Ito Farns, 2 ALRB No. 51 (1976).

K. K. Ito was followed by Tonooka Brothers, 2 ALRB No. 52 (1976) and
Dessert Seed Conpany, Inc., 2 ALRB No. 53 (1976) which further set out the
Board's policy in regard to access. |In Tonooka,

v 8 Cal. Adnin. Code §20900(1976)



access denial to a union by an enpl oyer was not consi dered grounds for
overturning an el ecti on when the denial was not deened to affect the

outcone of the election. The Board found in Dessert Seed that

violations of the regulati on on six occasions were not sufficient
ground for setting aside the el ection where the enpl oyer seened to
acqui esce to the organi zers’ presence tw ce and where three tines the
organi zers' left the property inmedi ately upon bei ng asked.

In this case there are six dates when excess access all egedl y
occurred. There is a further incident involving organi zer Maria Pacheco
and workers Hershel | Pal ner whi ch occurred sonetine during the
organi zati onal canpai gn.

| find that the Decenber 8, 1976 alleged violation did not
I nvol ve UFWorgani zers. The enpl oyer's w tnesses assuned the organi zers
were fromthe UFWbut coul d not identify them while two enpl oyees
testifying for the UPWrecogni zed themas Teanster representatives. | find
these three nen were Teansters. S nce the Teansters were not on the
bal |l ot, their presence cannot be said to have had an effect on the outcone
of the el ection.

The other five incidents of alleged violations (except those
Invol ving Ediberto Slva and Hershel I Pal ner which are di scussed | ater)
occurred before work. A though the regul ati ons al | ow organi zers to be
present for an hour before work, an hour at lunch tine and an hour after

work, the organizing at Martori Brothers occurred al nost excl usively before

work. There was no regul ar lunch break. On days when there was noice in
the fields, work was over by noon. Wen work was del ayed because of i ce,
the work was not conpleted until late in the afternoon. There was no
regular quitting tine. Loaders worked an hour or nore later than the trios
inorder to get all the boxes | oaded. The organi zers usual |y di d not
attenpt to see the workers at the end
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of the day since it could not be predeterm ned when that would be.

Organi zers were present several nornings for nore than one hour
before work. It has not been proved that they were on |and which was
subject to Martori's control. But even if they were in the enployer's
fields, the amount of excess access taken was mnimal and insufficient to
warrant overturning the election. Martori testified that on several
occasions the organizers left shortly after being requested to. On nost
mornings they were there for a short time after work began. During this
time they were not talking with people who were working but with the
| oaders who did not regularly begin until about 1/2-hour after the trios.

| do not believe that the access regulation was violated
because the organizers were present for nore than one hour in the
norning. 82900 (5) (3) (A states:

"Organi zers may enter the property of an enpl oyer

for a total period of one hour before the start of

work and one hour after the completion of work to

meet and talk with enmployees in areas in which

empl oyees congregate before and after working."

In this case, there was no fixed tinme for work to begin.
Nei t her the workers nor the organizers could predict accurately the tine
the ice on the lettuce would nelt each day. The organizers arrived each
morning "wth the workers. Surely the workers did not enjoy waiting in
the cold norning for work to begin. They were not paid for that tinme.

No purpose would be served in this situation to send the organi zers off
after one hour when work did not begin some days for two or three hours
more. The organizers were present only in the nmorning. Their presence
could not disrupt work before work began. Sonme workers probably arrived
only one hour before work, for if they lived nearby and knew that frost
was on the lettuce, they would not need to arrive early.
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(Once or tw ce Maria Pacheco continued to talk to Hershel l
Pal ner after the other |l oaders in his crewwere ready to. begin work.

Pal ner said that one tinme while he was tal king to Pacheco, the ot her
| eaders called to himto start working and Martori also told himto
begi n working. There was seemngly no reason he coul d not begin
whenever he wanted. The nere presence of an organizer willing to talk
to hi mwoul d not have prevented hi mfromwal ki ng anay and begi nni ng
work. M. Palner was obviously not intimdated by Ms. Pacheco. H is
alarge, seemingly self-assured nan. She is not a |arge wonan.

A though the date was not established, the testinony is not in
di spute that Pacheco went to see Pal ner one afternoon before he was through
working. She testified that she talked to himfromthe edge of a. row
Athough it is unclear whether she was actually on the enpl oyer's property,
she did talk to Palner while he was working. . Although this mght be a
technical violation, | findit to be mnina.". Pacheco did not know what
tine work woul d be stopping that day and she wanted to gi ve Pal ner the
nessage she woul d be unable to take himto Yuraa at the end of work. The
interruption was for a short tine. There was testinony that three | oaders
can do the work if the fourth is unavail able, although, since it was piece
work, they would be resentful if one person did not do his share. M.

Pal ner' s confident appearance while he was testifying convinces ne that he
woul d not have felt intimdated by Ms. Pacheco.

The enpl oyer contends that there was an access violation on the
day that Eddie S lva stayed all nmorning wth the organi zers waiting for
Board agents. | find that M. Slva s entry into the field to ask M.
Martori for reinstatenent: to his job was not an access violation. M.
Slva testified that he was uncertain as to

-12-



whet her he was laid off or fired. The fact that he was not an enpl oyee on
that day does not nean that he was then a union agent subject to the access
rules. | find that his .approach to Martori was as an enpl oyee. Pacheco
and Silva both testified that they were on a public road that morning.

The enployer did not rebut this testinony. Therefore, there was no access
viol ation.

Because | find that the enployer did not neet the burden of
proving that the conduct conplained of occurred on private |and, |
recomrend that this objection be dismssed. Even if each alleged
violation were shown to have tajcen place on private land | would stil
recommend di smssal of the objection, because the conduct was no nore

serious than that in Dessert Seed, previously cited, where the Board

di sm ssed the sane objection. There was no show ng that the alleged
violations were of a nature to have affected the enpl oyees' free choice in
the el ection. No other union was on the ballot so this is not a situation
where one union had an access advantage over anot her.

Recomrendati on

Based on the findings of fact, analysis, and conclusion's,
recommend that the enployer's ofajection be dismssed and that the United
Farm Workers of America, AFL-CIO be certified as the exclusive bargaining
representative of all the agricultural enployees of the enployer in the
State of California.

DATED: Decenber 5, 1977

Respectful |y submtted

CONSTANCE CAREY _
I nvestigative Hearing Exam ner, ALRB
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