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DEQ S ON AND CROER
SETTING AS CE HECTION

Pursuant to the provisions of Labor Gode Section
1146, the Agricultural Labor Rel ations Board has del egated its
authority inthis matter to a three-nmenber panel.

Followng a petition for certification filed by the
Lhited FarmVWrkers of Anerica, AFL-AQ O (AW, on Cctober 31,
1975, an election by secret ballot was conducted on Novenber 6,
1975, anong the agricultural enpl oyees of N cholas Land and
Leasing . (N chol as) and Freshpict Foods, Inc. (Freshpict) as
joint enployers. Al of the enpl oyees of Freshpict and the
regul ar enpl oyees of N chol as voted unchal | enged bal lots in the
el ection. The tally of these ballots showed that there were 16
votes for the UFWand 20 votes for no union. Al enpl oyees in
the harvesting crew enpl oyed on N chol as's properties voted
chal  enged bal lots. Followng a resol ution of challenges by the
Regional Drector, the tally of these ballots showed that there



were 14 votes for the UAW and 8 votes for no union.
Gonbining the two groups gives a conposite tally of 30
votes for the UFWand 28 votes for no union.

The Enployer filed tinely objections to the el ection.
Based upon a factual stipulation of the parties, Investigative
Heari ng Examner (1HE) Thomas Sobel, on August 15, 1977, issued
his initial Decisionin this matter, in which he found that
N cholas is not the Enpl oyer of the harvesting crew and
recommended that the el ection be set aside as untinely, due to
the fact that neither Freshpict alone, nor Freshpict and
N cholas jointly, were at or over 50 percent of peak enpl oynent
at the tine the petition was fil ed.

The UFWfiled tinely exceptions to the | HE s Decision
and a brief in support thereof, and the Enpl oyer filed a
response and supporting brief. The Board has considered the
objections, the stipulation of the parties, the record, and the
IHE s Decision in light of the exceptions and briefs and hereby
affirns the rulings, findings, and concl usions of the
I nvestigative Hearing Examner to the extent consistent wth
this opinion and adopts his recommendat i on.

The UFWs sol e exception to the IHEs Decision is
that the issue of whether N cholas is the Ewl oyer of the
harvest crew was not properly before the Board. A though we
agree wth the UFWthat the rule of Capitol National Bank v.
Smth, 62 Gal.App.2d 328, is inapplicable to el ection
obj ections before this agency, the | HE cited adequat e

addi tional grounds for considering and resol ving the issue. W
adopt his finding that, on the facts
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presented, N cholas is not the Enpl oyer of the harvest crews
and al so his recommendation that the el ection nust, therefore,
be set aside as untinely. Ve decline to conclude whether the
packi ng shed or | abor association shoul d properly be
consi dered the Enpl oyer of the harvest crew as it is
unnecessary for us to resol ve that issue here.

The el ection is set aside and the petition for
certification di smssed.
Cated: January 27, 1978

(ERALD A BROMN  Chai r nan

RONALD L. RJU Z, Menber

HERBERT A PERRY, Menber
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THOVMAS SCBH., Investigative Hearing Examner: This case
has been assigned to me for decision upon a Sipul ation of Facts
entered into by Petitioner, United FarmVWrkers of Anerica, AFL-
AQ (hereafter called Whion) and Enpl oyers, Freshpi ct Foods,
Inc. and N chol as Land and Leasing (o. (hereafter called,
respectively, Freshpict and N cholas). By Qder dated March 16,
1977, the Executive Secretary set for hearing the foll ow ng
| Ssues:

1. Wet her N choI as Land and Leasi ng Conpany

S t e em) oyer of the harvesting crew
used choI as Land and Leasi ng

Cbrrpany, and

2. Wether Freshpict Foods, Inc. and N chol as
Land and Leasi ng Conpany are j ol nt enpl oyers.



Wth respect to the first objection, the Uhion apparently does not
take a position on the nerits, but insists that the i ssue was not
properly rai sed by enpl oyers and shoul d not have been set for

hearing. Enpl oyers, on the other hand, argue that the harvesting crew
enpl oyees are not enpl oyees of N cholas. (Neither party contends
that they are enpl oyees of Preshpict, except to the extent that
Freshpi ct and N chol as are, for the purposes of the Act, joint

enpl oyers.) As to the second issue, the Union contends that Freshpict
and N chol as are

joint enployers, while the enpl oyers naintain they are not.

h ctober 17, 1975 Y the Whion filed a Petition
For Certification (75-RG35-R specifying Freshpict as the
enpl oyer of a bargaining unit consisting of all of its
enpl oyees | ocated in B ythe,

"The Sipulation of Facts Paragraph 24, fixes the filing date of
this petition as Gctober 17, 1976, Subsequent Bgragraphs simlarly
advance the date of events from 1975 to 1976. ragraph. 25 makes it
clear that soneone knew better although it rather inpossibly has a
petition filed on Cctober 21, 1976 bei ng w t hdrawn on Gt ober 29,
1975 These are not the only factual difficulties inthe Sipul ation.
For exanpl e, the conbined tally of ballots in Paragraph 28 | ndi cates
that 59 votes were cast: 30 for Whion, 28 for No-uni on and one
remai ni ng chal | enged bai 1 ot. The total, however, of unchall enged

bal | ots and chal | enged bal | ots resol ved by the Regional D rector
indicates that 57 votes were cast. 1 amfaced, therefore, with a
SthUI ation wnichis at tines both self-contradictory as well as
contradictory of the record. Wthout destroying the concl usi veness of
the Sipulation as between the parties, | wll take admnistrative
notice of the contents of the Hearing Gficer's Gficial Fle in
order to avoid the factual impossibilities to which the Sipul ation
leads. | amnot, therefore, tfinding facts contrary to the
Sipulation, but resorting to other evidence in order to resol ve
anbiguities inthe Sipulation itself. Inlight of the Partles'
references to other parts of the record (see Lhion brief, Pp. 3-4;
Enpl oyers™ brief, pp. 7-8,) | cannot read the Sipulation to preci ude
me fromotherwse relying upon it. Even if that intent were apparent,
however, under the circunstances of this case, | would rely upon the
record on the grounds that "a stipulation that only such evi dence as
shal| be agreed upon by the parties shall be admssible wll not be
allowed to control the action of the court in the reception of other
evidence or to determne the effect to be given toit.” Berry v.
Chaplin, 74 CA 2d 632, 658 (1946).



ythe Mesa and Baja G ande Rancho (located in Arizona). ? The crops
specified in the petition Vre row and flat crops. No citrus was
included. This petition was wthdrawn for two reasons: first, the Board
agent determned that the enpl oyees working on certain properties
attenpted to be included in the unit were not Freshpict enpl oyees, but
were, instead, the enpl oyees of the owner of that property, N cholas
Land and Leasing (o.; and second, wth these enpl oyees excl uded fromthe
bargai ning unit, Freshpict, considered al one, was not at peak.

Subsequent |y, on Cctober 21, 1975, the hion fil ed anot her
Petition for Certification (75-RG40-R for the workers then harvesting
citrus on the property of N cholas. N cholas, however, was not naned as
the enpl oyer; Gorona ol | ege Heights Oange and Lenon Associ ati on,
identified in the Sipulation as a packi ng shed operation, was. This
petition, too, was wthdrawn after the Board agent concluded that Corona
was not the enployer of the harvesting crew then on N chol as'
properti es.

Fnally, on Qctober 31, 1975, the Lhion filed another Petition
for Certification pursuant to which an el ection was hel d and fromwhi ch
flowed the present proceedings. This petition naned Freshpict as the
enpl oyer and requested a bargaining unit of all the agricultural
enpl oyees of the enpl oyer at B ythe, Bl ythe Mesa and Baj a G ande Rancho,
specifically three classes of workers: "all new crop workers of
Preshpict, the tractor drivers and irrigators of N cholas and the
harvest crews [then working on N chol as properties] of the [ San Gabri el

¥ The parties agBrree that the Board has noéuri sdi cti on over enpl oyees
Tn Arizona. See Bruce Church, 2 ALRB No. 38, p.9.




Val | ey Labor] Association.” Sipulation Paragraph 26. The | ast named
Associ ation provi ded the harvesting crew working on N chol as'
properties to the Gorona ol | ege Hei ghts Associ ati on whi ch was
earlier named as the enpl oyer of that crewin 75-RG40-R

The Petition did not include N chol as as an enpl oyer
although it included two cl asses of enpl oyees then working on its
properties, the steadies (tractor drivers and irrigators, and the
harvesting crew Prior to the el ection, however, Lhion orally anended
the Petition to include N cholas as a joint enpl oyer of Freshpict.
The anendnent bei ng accepted, all enpl oyees of Freshpict and the
N chol as' steadi es voted unchal l enged ballots. The tally of these
bal lots was: 16 for the Uhion, 20 for No-union. The harvesting crew
wor ki ng on N chol as’ properties voted challenged ballots. The tally
of these ballots was: 13 for the Lhion, 3 for No-union. Qearly, the
bal | ot s of these enpl oyees were out cone determnative. After the
el ection, the Board agent resol ved the chal | enges to the harvesting
crew enpl oyees in favor of their eligibility (which followed fromthe
decision to accept a unit which contained then), but there renai ned
one out standi ng chal |l enge to an enpl oyee based upon his not bei ng
enpl oyed during the applicable payrol|l period. O Novenber 25, 1975,
the regional director issued his report on chal | enged bal |l ots,
recommendi ng that the chal | enge be overrul ed and the bal | ot count ed.
The final tally reads: 30 for Uhion, 28 for No-union.

UN ON S THE(R ES

After the election, enployers filed objections alleging four
different grounds for overturning it. As stated in Uhion's brief, the
objections were that: (1) N cholas and Freshpict are not joint
enpl oyers; (2) the Petition for Certification was inproperly anended;



(3) the election was untinely wth respect to the ALRA s peak
season requirenment; and (4) the eligibility list was inproperly
naintai ned. Brief for Uhion, p.3. The Lhion argues that none of
these objections, by its terns, purports to put into question the
enpl oynent rel ati on between the crew used by N chol as and the
conpany itself. According to the Uhion, the only issue properly
before the Board is whether N cholas and Freshpict are joint
enpl oyers.
The four el ection objections are set forth above. The
first ob%ectl on, dea mg wth the joint enPI oyer .
status of N chol as and Freshpict, was set for hearing
... The remai ning three objections were di smssed.
The harvest crew issue which the Executive Secretary

set for hearing is sinply not one of the el ection
obj ecti ons.

Li kew se, the facts and lawrelied upon for the harvest
crew ob{ectl on are not included in the petition .and
declaration. The facts, are [sic] set forth in the
stipulation of the parties, are straightforward. There
are three entities I nvol ved (N chol as Land and Leasi ng,
Gorona @l lege Heights, and the San Gabriel Valley Labor
Associ ation), one of which is the enpl oyer of the harvest
crews wWthin the neani ng of the Labor de. A conparison
of the el ection ob{ectlons_wth_the factual stipul ation
shows that the facts contained in the stipul ati on do not
even renotely resenbl e those contained in the el ection
obj ections. Brief for Union, p.A4.

Assum ng, arguendo , that a conparison of the objections with the
stipulation shows that the facts in the stipulation are not
contained in the objection, the Stipulation renmedies that. "The
| egal effect of a stipulation as to facts, it has been held, is
to incorporate into the pleadings all the facts agreed upon as
one of the allegations thereof ..." Capital National Bank v.Smth
(Enmphasi s supplied) 62 CA 2d 328, 344

(1944) .? |If the status of the harvesting crew were nor an issue

¥ The Lhioninits brief inplicitly recognizes that the Sipul ation
rai ses the harvesting crew objection: "There are three entities

i nvol vec (N chol as Land and Leasi ng, Corona (ol | ege Heights, and the
San Gabriel Valley Labor Association), one of which is the enpl oyer of
the harvest crews wthin the neaning of the Labor Code. Brief, p.
oviously, if the enpl oyer is not Ncholas, but one of the other
entities, we are faced wth a milti-enpl oyer, rather than a joint

enpl oyer, unit probl em
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before, it is now Wile this sufficiently di sposes of Lhion' s
contention, even wthout the stipulation the i ssue was properly before
the Board. Although Lhion insists that the enpl oyers never raised the
Issue in their objection petition, it is msled to this position
because it msconstrues the nature of enpl oyers' objections as well as
the nature of the Executive Secretary's action in this case. In
considering Lhion's contention several facts nust be kept in mnd:
first, the Board agent concluded at the tine of filing the first
petition that Freshpict was not at peak; second, there was consi derabl e
conf usi on regardi ng who the enpl oyer of the harvesting crewwas; third,
the nunber of enpl oyees attributable to N cholas was not sufficient,
when added to the nunber of Freshpict's enpl ovees, to neet peak

requi renents. It follows, then, that even if Freshpict and N chol as
be joint enpl oyers so that their enpl oyees may be conbi ned for the

pur poses of determning peak, unl ess the nenbers of the harvesting crew
belong in the same unit (as either the enpl oyees of N cholas, or of
sone third entity al so considered a joint enployer), the petition was

untinely filed. Each of enployers' initial objections properly

 Inny earlier sunmmary of facts inthis case, | adverted to the fact
that the Board agent concl uded Freshpict was not at peak and to the
obvi ous difficul t¥ In determning the enpl oyer of the harvesting crew
Specific fi ﬂures or the peak problemal so appear in the Si PUI ation
and | wll here summari ze them Freshpict's peak was 160 enpl oyees; at
the tine of the election it had 44 enpl oyees, Sipulation Paragraph 2.
N chol as has 8-12 steady er'rr)l oyees, its tractor drivers and irrigators.
Sipulation Paragraph 3. Wil ess N chol as had nore enpl oyees than that
maxi numof 12, a unit consisting of the enﬁl oyees of both Freshpi ct and
the N chol as steadies has only 44+12, which is | ess than one-hal f of
160+12. Quriously, the stipulation contains no facts relative to the
nunber of harvesting crew enpl oyees. | amassumng, W thout findi n?
however, that the nunber is sufficient to bring a unit consisting o
Freshpi ct and N chol as to peak.



construed , goes to the peak question. It is true that the peak issue
first appeared to turn on whether N cholas and Freshpi ct were joint
enpl oyers; but it does not followthat the Board is precluded from

i nquiring whether N cholas is the enpl oyer of the harvesting crew
Wiet her the petition for a unit consisting of N cholas and Freshpi ct
enpl oyees was tinely filed necessarily requires the Board to
determne if the nunber of enpl oyees of Freshpict and N chol as

refl ects 50%of their peak enpl oynent (assumng that N chol as and
Freshpi ct are joint enpl oyers). The two issues set for hearing by the
Executive Secretary, therefore, are the ultinate facts in determning
the peak obj ection for apparently only if the harvesting crewis

enpl oyed by N cholas and only if Ncholas, inturnis a joint

enpl oyer wth Freshpict, is Freshpict at peak. Contrary to Lhion's
contention, none of enployers' objections has been di smssed by prior
Board action, they have sinply been subnerged in the inquiry
presently before us .?

¥ This case was one of those which the early Board set for
Etreel imnary Hearing. It is clear fromthe Report on Preli mnary
aring that this case has al ways been construed as a peak case:

The critical issue in this case i s whether the regi onal
office properly directed the election in a unit

consi st1ng of the enpl oyees of Freshpi ct Foods and

N chol as Land and Leasing as joint enployers. [|f the
answer to that question is negative, It Is agreed that
the petition shoul d have been di smissed on grounds of

| ack of seasonal peak for Freshpict Foods. Joseph
Godin, Report on Prelimnary Hearing, 75-RG49-R

Subsequent to that hearing, enployers raised for the first tim the
ossibility that the harvesti ng enpl oyees mght not be consi dered
chol as enpl oyees, even if N cholas and Freshpict were joint

enpl oyers. Although this is a different | egal theory than the one

regarding joint enpl oyer status, it goes to the question of peak

whi ch was al ways before the Board.



WETHER N GHOAS LAND AND LEASI NG
QOMPANY | S THE BEVPLOYER OF THE
HARVESTI NG CGREWUSED BY N CHOAS LAND
AND LEAS NG GOMPANY
N chol as owns over a thousand acres of citrus properties in
the Blythe area on which only citrus products are grown. It enpl oys 8-
12 steady enpl oyees, all of whomare tractor drivers or irrigators.
During the period rel evant to our purposes, N chol as engaged the
services of Gorona ol | ege Heights Grange and Lenon Associ ation to pick
its citrus crop. Gorona is a packi ng shed operation whi ch cl eans, packs
and ships citrus, but apparently does not pick it. In order to bring in
the crop, Gorona retained the services of the San Gabriel Valley Labor
Associ ati on whi ch harvested the citrus. N cholas had no dealing wth the
Labor Association although it would adjust its irrigating schedules to
accommodat e the harvesters. N cholas had never dealt wth the
Associ ation prior to that crop year.
Enpl oyers argue that the absence of any contractual
rel ati onshi p between N chol as and the Labor Association is concl usi ve
on the issue whether N chol as may be considered the enpl oyer of the
harvesting crew supplied by the Labor Associ ati on:
N chol as only contracted wth Gorona ol | ege Hei ght s.
Not only did it never have any busi ness rel ationship
wth the Association, it had never heard of or dealt
wth the Association prior to its business
arrangenents wth Gorona Gl |l ege Heights. This fact
al one woul d drop N chol as w thout the scope of the
anal ysis in Kotchevar Brothers, which explicitly
stated that a farmer rmust contract wth the harvest

associ ation before it can be held to be the enPI oyer
of the association's harvesting crews. Brief for

Enpl oyers, p. 3.
| have searched Kotchevar in vain for an explicit statement that a
farner nust contract wth a harvest association before he can be
consi dered the enpl oyer of the association's crews. Not only do | not
find such a statenent in Kotchevar, but also | do not read the Act as
naki ng the



question of who is an agricultural enployer turn on privity. It is
not the nature of the legal relationship between a harvest

associ ation and a farner whi ch nakes the associ ati on an enpl oyer, but
the nature of the functions perforned by the association and the
relationship of it, inturn, to agricultural enployees which are
determnative. Labor Code 81140.4(c). See also, Napa Val |l ey
Vineyards, 3 ALRB No. 22, pp. 11-12.

The parties have further stipulated that it is Gorona

ol | ege Heights which sets the pi cking schedul es for the citrus and
which is responsible for quality control. A field superintendent
from Corona determnes what rows shall be picked and brings to the
attention of the Labor Association's forenen any picki ng techni ques
or conditions which adversely affect the quality of the harvest
Nei t her Freshpict nor N chol as engage in the setting of picking
schedul es, in supervision of the picking, or in regulation of the
qual ity of work perforned.

The Labor Association sets its own wages, hours, prem uns,
and otherw se controls all working conditions. It has its ow health
and welfare plan and its own pension plan. It furnishes ail the
equi pnent used on the job, such as tractors, |adders and forklifts
and assunes the responsi bility of transporting workers to and from
the job. It determnes the type of workers required and sel ects how
nany are needed, sending its own forenen and supervisors wth them
Finally, it pays the crews directly and is later rei nbursed by Corona
ol | ege Hei ght s.

Oh the basis of the facts set out above, | concl ude that

N chol as is not the enpl oyer of the harvesting crew |, therefore,



recormend that this election be set aside as untinely .°

As noted above, the Labor Association provides not only
| abor, but al so equi pment—+tractors, |ladders and forklifts—for the
harvest. The supply of equi prent was a critical factor in both
Kotehevar and in Gardinal Dstributing G., 3 ALRB Nb. 22, and the
vari ety of equi pnent provided in Kotchevar is apparently of the sane

order as that supplied by the Labor Association in this case. See
Cardinal Dstributing G., fn. 4, p. 3. Wile the fact of different
pay and supervision for the harvesting crewis not itself
determnative, see TW Farns, 2 ALRB No. 58, where the supplier of

| abor "determnes the terns and conditions of workers enpl oynent ...

[it] best serves the interest of the workers to negotiate directly
wth the conpany as their enpl oyer." Napa Valley M neyards, 3 ALRB Nb.

22, p. 12. "It is the conpany whi ch determnes the day-to-day
operations on the land and has the nost | mmedi ate control over the
workers and their working conditions. The all-inclusive functions of
the conpany indicate it was hired to exercise its own initiative,
judgnent and foresight ... Fnally, in considering the conpany's
actual relationship to the workers, the record is clear that the
conpany has the

authority to hire and fire themand their daily work assignnents are
determned and supervi sed by the conpany.” lbid. ,pp 11-12 7

¢ Adetermnation that the harvesting crew was not the enpl oyees
of N cholas noots the question of the rel ati onshi p between
N chol as and Freshpi ct.

7 |1 recognize that in Napa the Board finds a "l and nanagement group"
to be an agricultural enpl oyer on the basis of a nore anpl e record
than that nade by present parties. | do not rely .on Napa to find

t he Labor Association a | and nanagenent group, but rather to find
that it possesses enough of the indicia of one kind of agricultural
enpl oyer to be considered one inits own right.
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There is much that this record does not contain, notably,
the nature of the fee arrangenents between the Labor Association
and N cholas or Corona. However, the scantiness of the record only
throws into relief those facts which have been presented and it is
on the basis of these that | conclude N cholas is not the enpl oyer

of the harvesting crews provided by the Labor Associ ation. DATED
August 15, 1977

Respectful |y submtted,

-

-‘-|-|-|'-|.1/_.|

Rl
THOMAS SCREL

I nvestigative Hearing Exam ner
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