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DEA S ON AND CRDER
Pursuant to the provisions of Labor Gode Section 1146,

the Agricultural Labor Relations Board has delegated its
authority inthis matter to a three-nenber panel.

I n accordance w th Labor Code Section 1160.3 and Section
20260 of the Board s regulations, 8 Cal. Admn. Gode (1977) , this
proceedi ng has been transferred directly to the Board on the basis
of a stipulation of facts , signed by all of the parties, which
wai ved an evidentiary hearing before an Admnistrative' Law Gficer.

O August 10, 1977, the Wnhited Farm Wrkers of
Amrerica, AFL-Q O (URW was certified as the exclusive collective
bar gai ni ng representative of Respondent's agricultural enpl oyees in the
Inperial and Pal os Verdes Val | eys, excluding off -the- farm packi ng-shed

enpl oyees and vacuumicool i ng-pl ant workers . J. R Norton, 3 ALRB No.

66 (1977). Thereafter, the UFWrequested that Respondent commence
negotiations . Respondent refused to bargain with the union in order to

obtai n judicial



review of the certification and the el ection on which it was based.
Respondent admtted in its answer to the conplaint that it had refused
co bargain bur denied that such refusal constituted a violation of
Section 1153 (e) of the Act. Respondent contends that the Board s
certification was not proper since certain of Respondent's post-el ection
obj ections had been di smssed by the Board prior to hearing the
representati on natter.

This Board has adopted the NLRB s broad proscription as to
relitigation of representation issues in related unfair |abor practice

proceedi ngs. Perry Farns, Inc. 4 ARB No. 25 (1973). Ve have al ready

considered and rul ed on the issues rai sed by Respondent in connection
wth the el ection hel d anong the Respondent' s agri cul tural enpl oyees.
Respondent here presents no new y-di scovered or previously-unavail abl e
evi dence, nor does it argue extraordi nary circunstances justifying
relitigation of chese issues. Accordingly, we conclude that Respondent
had a duty to bargain wth the URWbased upon the Board s certification
of the UFWdated August 10, 1377, and further that Respondent has failed
and refused to neet and bargain in good faith wth the UFW in viol ation
of Labor Code Section 1153(e) and (c), after August 10, 1977.

In accordance with our Decision in Perry Farns, supra, we

shal | order that Respondent, rather than its enpl oyees, bear the costs
of the delay, which has resulted fromits failure and refusal to bargain
wth the union, by making its enpl oyees whol e for any | osses of pay and

ot her economc benefits which
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they nay have suffered as a result thereof, fromthe date the Respondent
received the union's initial request to commence negotiations to such tine
as Respondent commences to bargain in good faith and continues so to
bargain to contract or bona fide inpasse. The anount of Respondent's
nonetary obligation to its enpl oyees wll be determned by the Regi onal
Drector.

Because the certification in this case issued substantially

after the certifications in Adamand Perry, the exact data used to arrive

at a basi ¢ nake-whol e wage in those cases does not provide as good a basis
for a nake-whol e conputatic in this case. See AdamDairy, 4 ALRB No. 24
(1978), at page 19. VW will therefore direct the Regional Drector to
investigate and determne a new basi ¢ make-whol e wage in this matter. The
i nvestigation shoul d i nclude a survey of nore-recently-negotiated UFW
contracts. In evaluating the rel evance of particular contracts to
determnation of a nake-whole award in this case, the Regional D rector
shoul d consi der such factors as the tine franme wthin which the contracts
were concluded as wel | as any pattern of distribution of wage rates based

on factors such as were noted in AdamDairy, supra, e.g., Size of work-

force/ type of industry, or geographical |ocations. V¢ note, however,
that the Bureau of Labor Statistics data which we used in AddamDairy to
cal cul ate the doll ar val ue of fringe benefits are unchanged, so that the
i nvestigation herein need only be concerned wth establishing an
appropriate wage rate or rates for straight-tinme work. See AdamDairy
,Supra, at pp. 24-28.

The order in this case will include a requirenent that
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Respondent notify its enpl oyees that it wll, upon request, neet and
bargain in good faith wth their certified collective bargai ni ng
representative. In addition to the standard neans of publicizing the
Nbtice to Enpl oyees, we believe that the notice herein should al so be
distributed to ail enpl oyees who participated in the el ection on February
6, 1376, in which the UPWwas desi gnated and sel ected as their bargai ni ng
agent. Accordingly, we shall order distribution of the Notice to all
enpl oyees of Respondent who were on its payroll for the period
i medi ately preceding the filing of the petition for certification herein
on January 30, 1976.
CRER
Pursuant to Labor Code Sec-ion 1150. 3, Respondent, J. R
Norton Gonpany, its officers, successors and assigns is hereby ordered
to:
1. QGease and desist from
(a) Refusing to neet and bargain col |l ectively in good
faith, as defined in Labor Gode Section 1135.2 (a), wth the Lhited Farm
VWrkers of Arerica, AFL-Q O (UFW as the certified bargai ni ng
representative of its agricultural enpl oyees.
(b) Inany other manner interfering wth,
restraining or coercing agricultural enployees in the exercise of the
rights guaranteed to themby Labor Code Section 1152,
2. Take the follow ng affirmative actions whi ch are deened,
necessary to effectuate the policies of the Act:
(a) Uon request, neet and bargain col |l ectively in good

faith wth the UFWas the excl usive representative of
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its agricultural enpl oyees and, if an agreenent is reached, enbody
its terns in a signed contract.

(b) Make its agricultural enpl oyees whol e for all |osses
of pay and other economc benefits sustai ned by themas the result of
Respondent' s refusal to bargain fromthe- date of the UPWs request for
bargai ning to the date on whi ch Respondent commences to bargain
collectively in good faith and thereafter bargains to a contract or a
bona fi de i npasse.

(c) Preserve, and upon request, nmake available to the
Board or its agents, for examnation and copying, all records rel evant
and necessary to a determnation of the amounts due its enpl oyees under
the terns of this Oder.

(d) Sgnthe Notice to Enpl oyees attached hereto. Uoon
its translation by a Board Agent into appropriate | anguages, Respondent
shal | thereafter reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(e) Post copies of the attached Notice for 90
consecutive days at places to be determned by the Regional Drector.

(f) Provide a copy of the attached Notice to each
enpl oyee hired by Respondent during the 12-nonth period fol | ow ng the
i ssuance of this Decision and O der.

(g Ml copies of the attached Notice in all
appropriate | anguages, wthin 30 days fromreceipt of this Oder, to all
enpl oyees enpl oyed by Respondent fromthe date on which it refused to
bargain until conpliance wth this Qder.

(h) Arrange for a representative of Respondent
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or a Board Agent to distribute and read the attached Notice in appropriate
| anguages to the assenbl ed enpl oyees of Respondent on conpany tine. The
readi ng or readings shall be at such tines and pl aces as are specified by
the Regional Orector. Follow ng the reading, the Board Agent shall be

gi ven the opportunity, outside the presence of supervisors and managenent,
to answer any questions enpl oyees may have concerning the Notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly wage

enpl oyees to conpensate themfor tine lost at this reading and the

guest i on- and- answer peri od.

(i) Notify the Regional Orector inwiting, wthin 30
days fromthe date of the receipt of this order, what steps have been
taken to conply wth it. Udon request of the Regional Drector,
Respondent shall notify himor her periodically thereafter in witing what
further steps have been taken in conpliance wth this Qder.

ITI1S FUIRTHER CROERED that the certification of the United
FarmVWrkers of America, AFL-AQ Q as the excl usive coll ective bargai ni ng
representati ve of Respondent's agricultural enpl oyees be, and it hereby
IS, extended for a period of one year fromthe date on whi ch Respondent
comences to bargain in good faith wth said union.

Dated: June 22, 1978

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber
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MEMBER MECARTHY, Concurri ng:

The majority correctly concludes that this is an appropriate
case for nake-whole relief. | concur in the result, but I continue to
reject the notion that the nake-whol e renedy is warranted in all refusal
to bargain situations for the .reasons di scussed i n ny concurring
opinion in Perry Farns, Inc., 4 ALRB No. 25 (1978).

Dated: June 22, 1978

JGN P. MCARTHY, Menber
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NOM CE TO BMPLOYEES

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to bargain

collectively wth the UFW The Board has ordered us to post this Notice

and to take certain additional actions. V@ will do what the Board has
ordered, and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives
farmworkers these rights:

(1) To organi ze t hensel ves;
(2) To form join or help any union;

(3) To bargain as a group and to choose
anyone they want to speak for them

(4) To act together wth other workers to try to

get a contract or to help or protect each
ot her; and

(5 To decide not to do any of these things.
Because this is true, we promse you that:

VE WLL bargain wth the UFWabout a contract because it is
the representative chosen by our enpl oyees.

VEE WLL rei nburse each of the enpl oyees enpl oyed by us after
we refused to bargain wth the UFWfor any noney whi ch they nay have | ost
as aresult of our refusal to bargain.

Dat ed:

J. R NCRTON GOMPANY

By:

Represent ati ve Title

This is an official notice of the Agricultural

Labor Rel ations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

J. R Norton Gonpany (URWY 4 ALRB No. 39
CGase No, 77-CE 166-E

BOARD DEO S ON

This proceeding was transferred directly to the Board
based on stipul ated facts, which waived an evidentiary
hearing before an Admnistrative Law Gficer.

The UFWwas certified as the excl usive collective
bar gai ni ng agent of Respondent's enpl oyees. S nce the Lhion's
request to conmmence negoti ations, Respondent has refused to
bargain wth the Unhion because it believer the Board s
certification was not proper.

dting Perry-Farns, Inc., 4 ALRB No. 25 (1973), in which
the Board enunciated its policy of proscribing relitigation of
representation issues in related unfair |abor practice
proceedi ngs, the Board found Respondent had a duty to bargain
and had failed to neet and bargain in good faith in violation of
Labor Code Section 1152(e) and (c).

The Board ordered Respondent to nake its enpl oyees whol e
for any | ost wages or economc benefits resulting from
Respondent's violation. Noting that the certificationinthis
case issued substantially after the certification in AdamDairy,
4 ARB No. 24 (1978), and Perry Farns, Inc., supra, the Board
directed the Regional Drector to formul ate a new basi ¢ nake-
whol e wage; in part, by surveying recently negotiated UFW
contracts.

QONOURR NG CPPN ON

In a separate opi nion, Menber MCarthy concurred in the
najority's order of make-whole on the facts of this case; but,
for reasons stated in Ferry Farns, Inc. , supra, rejects the

notion that all refusal to bargain situations warrant this

r enedy.

This case summary is furnished for information only and is not an
official statenent of the Board.
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