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DEA S| ON AND CRDER
O June 6, 1977, Admnistrative Law Oficer (ALO Mtthew

Gol dberg issued his decision in this proceeding. Thereafter each of the
Respondents ¥ filed exceptions and a supporting brief. The Charging Party
and the General Gounsel each filed a brief responding to Respondents'
except i ons.

Pursuant to the provisions of Section 1146 of the Labor Code, Zthe
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a four-nenber panel.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and concl usions of the ALOand to adopt his recormended O der, as
nodi fi ed herein.

The ALO found that each of the four Respondents violated Section
1153(a) by failing to submt, in accordance wth 8 Cal. Admn. CGode Section
20910 (c), a conplete list of enpl oyees, their current street addresses and
job classifications to the Board follow ng the service by the Chargi ng
Party on each Respondent of a Notice of Intention to O ganize. The ALO
found that as to Respondent Mreno, there was an outright refusal to submt
the required list, and that the |ists submtted by Respondents Laflin and
Laflin (Laflin), Rchard Peters Farns (Peters), and Harry Carian (Carian)
did not contain all of the infornation required by 8 Cal. Admn. Code
Section 20910(a)(2). The ALO further found

YRespondents’ request for oral argunent is hereby denied.
Z Astatutory references herein, unless otherw se indicated, are to

t he Labor Code.
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that Respondents Carian and Peters violated Section 1153(a) by the use of
"enpl oyee informati on" cards,, that the use of these cards constituted an
attenpt by Carian and Peters to ascertain which of their enpl oyees
desired to be visited by union organi zers, and that Carian and Peters
were thus engaging in surveillance of their enployees to determne their
attitudes toward uni on organi zati on.

Respondents Carian, Laflin, and Peters excepted to the ALOs
finding that they submtted i nconpl ete |ists and thereby viol ated Section
1153(a). The record supports the ALOs detailed findings that the lists
provi ded by these three Respondents did not satisfy the requirenents of 8
Cal. Admn. Code Section 20910. Supplying lists of nanes with either post
of fice boxes or street addresses outside the Coachella Valley clearly
interferes wth enpl oyees' Section 1152 rights, which include the
opportunity of workers to communi cate wth-and receive information from
| abor organi zations about the nerits of self-organization. See Henry
Moreno, 3 ALRB Nb. 40 (1977). A labor organization's ability to have any
sort of effective communication wth workers enpl oyed at such pl aces as
these where the workers are present only four and a half days to two
weeks, only once or twice a year, is severely inpeded by the task of
| ocating and tal king with workers through post office' boxes or addresses
beyond commuti ng di stance fromthe Goachella Valley. VW affirmthe ALOs
concl usi ons concerni ng these violations of Section 1153(a)

Respondent s argue that the ALOfailed to consider what they

contend is a patent anbiguity inherent in the term"current
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street address", as that termis used in 8 Gal. Admn. Code Section
20310(a) (2). Respondents argue that given the mgratory nature of the
agricultural workers involved it is not inconceivable or unreasonable to
think that the request for a current street address would be interpreted as
a request for their permanent street address rather than the address of
their tenporary residence. Respondents further allege that its enpl oyees'
per nanent addr esses shoul d be considered their current street addresses,
rather than the address of a tenporary residence.

As we have already explained in Henry Mreno, supra, the purpose

of 8 Cal. Admin. Code Section 20910 is to protect enpl oyees' Section 1152 ¥
rights. Inplicit in these rights is the opportunity of workers to

communi cate with and recei ve communi cati on fromlabor organi zers about the
nerits of self-organization. It is precisely because of the transient and
nobi | e nature of agricultural enploynent that a | abor organization's only
opportunity for effective communi cation with the workers, at hone or on the
job, is when the enpl oyees are working for the enployer. In Slver Oeek

Packing Go., 3 ALRB No. 13 (1977) we held that communication at the hones of

enpl oyees is not only legitinmate, but crucial to the proper functioning of
the Act. In this context we reject Respondents' argunent that the phrase

"current street address" contains a

JSection 1152 states in pertinent part: "Enployees shall have the
right to self-organization, to form join, or assist |abor organizations, to
bargai n col | ectively through representatives of their own choosing, and to
engage in other concerted activities for the purpose of collective
bargai ning or other nutual aid or protection, and shall al so have the right

torefrain fromany or all of such activities ...."
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patent anbiguity. The phrase obviously refers to the place where the

enpl oyee resides while working for the enployer. GCommon sense dictates that
if an enployee is living in a | abor canp whi ch does not have a street
address, a statenent that the enpl oyee is a resident of a specific |abor
canp, and giving the name and | ocation of that |abor canp woul d neet the
requi renent of the regul ation.

V¢ note that Respondents raised the issue of a "patent anbiguity"
for the first tine in their exceptions to the ALOs decision. This defense
to the inadequacy of the lists they provided was never raised at the unfair
| abor practice hearing, nor was any evi dence presented to support it. Ve
al so take admnistrative notice of the proceedings in ALRB v. Harry Cari an,

Indio No. 23504 and ALRB v. Laflin, Indio Nbo. 23566. In those cases we

sought enforcenent of subpoenas duces tecumseeking |ists conplying wth our
pre-petition list regulation or, in the alternative, payroll docunents
contai ning such information. After being served wth the subpoenas, neither
Laflin nor Carian petitioned us to revoke the subpoena; a course of action
whi ch woul d have rai sed the i ssue of a possible anbiguity to the Board. Ve
find that the Respondents' "patent anbiguity" defense |acks nerit and, when
viewed in context, the timng of its advancenent indicates that the
Respondent s' non-conpl i ance wth the pre-petition |ist regulation was in bad
faith. Onh the basis of the above and the entire record, we affirmthe ALO s
conclusion that Moreno, by its refusal to provide any pre-petition |ist, and
Laflin, Peters, and Carian, by their supplying of inadequate |ists, violated
Section 1153 (a) of the Act.

Al four Respondents allege that the enactnent of 8 Cal.
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Admn. Code Section 20910 (c) was invalid and that any order based on a
violation thereof would be void. This issue has already been decided in

Henry Moreno, supra, holding that the Board had the authority pursuant to

its rul emaki ng powers under Labor Code Section 1144 to enact this
section, and that Section 20910 is necessary to effectuate the purposes
of the Act. Section 20910 al so serves as an aid to the Board's

regul ation of the election process itself, and as such is intrinsic to
that part of the Act which allows us to investigate representati on case

matters. ¥

Respondents Carian and Peters except to the ALO s concl usi on t hat
their use of "enpl oyee i nformation” cards constitutes an i ndependent
violation of Section 1153 (a). These Respondents assert that the statenent
on the card, "I amnot willing to supply any information that | have not
witten on this card" is inserted only to protect the enpl oyer. V¢ consider
this argunent unconvincing, California Sate | aw requires enpl oyers to keep

accurate records of
[IHTTLErLrrrrrrry
LI rrrrry

YSee Labor Code Section 1151 which states in pertinent part: "For

the purpose of all hearings and investigations, which, in the opinion of the
board, are necessary and proper for the exercise of the powers vested init
by Chapters 5 ... and 6 ...: (a) The board, or its duly authorized agents or
agencies, shall at all reasonabl e tinmes have access to, for the purpose of
examnation, and the right to copy, any evidence of any person being

i nvestigated or proceeded agai nst that relates to any natter under

i nvestigation or in question. The nenbers of the board or their designees or
their duly authorized agents shall have the right of free access to all

pl aces of |abor. The board, or any nenber thereof, shall upon application of
any party to such proceedi ngs, forthwth issue to such party subpoenas
requiring the attendance and testinony of wtnesses or the production of any
evi dence in such proceeding or investigation requested in such application.”
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the addresses of its enployees, ¥ so it is not optional wth enpl oyees

whet her they w sh to disclose their addresses to the enpl oyer. Al though we
agree wth the ALOs finding that the use of such cards was an attenpt to
ascertai n whi ch enpl oyees w shed to be visited by uni on organi zers, we do
not agree with his conclusion that this constitutes surveillance. Rather,
we concl ude that such conduct constitutes interrogation in violation of
Section 1153(a) in that the workers were in effect being asked to discl ose
their attitudes for or against the union by giving or refusing to give their

addresses. See Tenneco Wst, Inc., 3 ALRB No. 92 (1977).

In Henry Moreno, supra, we established standard renedi es for

unfair |abor practices involving the refusal to provide a pre-petition |ist
as required by Section 20910 of our regulations. As we held in that case,
"the refusal to provide the list required in Section 20910 substantially

i npedes the ability of enpl oyees to exercise their Section 1152 rights,

Y Labor Code Section 1174 (c) states in pertinent part "every person

enploying labor inthis Sate shall keep a record of the names and addresses
of all enployees enployed." Section 1175(d) states: "Any person, officer,
or agent who fails to keep any of the records required by Section 1174 is
guilty of a m sdeneanor."

V¢ bel i eve these sane sections of California' s Labor Code illustrate the
invalidity and msplaced concern of Respondent Mbreno's contention that the
ALO s decision inposes a "condition of enpl oynent." Respondent Mreno
argues that if an individual did not wsh to disclose his current address,
an enpl oyer woul d have to refuse that individual enploynent. This
regul ati on adds nothing to the obligation al ready i mposed by ot her portions
of the Labor Code. See Sections 1174 (c) and 1157.3. Thus, to the extent it
can be argued that giving an address constitutes a condition of enpl oynent;
that condition exists independently of the ALOs decision or 8 Cal. Admn.
Code Section 20910.
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and it further inpedes the reasonable attenpt of the Board to carry out its
statutory duties to protect those rights in a manner which is realistically
responsi ve to the setting in which these rights are exercised.” 3 ALRB Nb.
40 at p. 10. onsidering the workers' Section 1152 rights, the inportance
of conpliance wth Section 20910 of our regul ations, and the effect of the
enpl oyer' s non-conpliance wth that regul ati on, we bel i eve certai n changes
in the Mreno renedi es are necessary to counteract enpl oyer interference

w th enpl oyees' rights guaranteed under the ALRA \¢ are cogni zant, as

wel |, of the Gourt's language in Pandol & Sons v. ALRB, 77 Cal. App. 3d 822

(1978) (rehearing granted on issue of renmand to Board, March 21, 1978),
pointing to the potential for coercion of enpl oyees where unrestri cted
nunbers of organi zers are present on an enpl oyer's property, and the
possi bly di sruptive nature of working-tine access.

Wth the above considerations in mnd, we shall proceed to nodify
the standardi zed renedi al approach to these pre-petition |ist violations

which we set forth in Henry Mreno, supra, in the follow ng fashion. As to

Respondents Laflin and Peters, where there was no petition for an el ection,
and as to Respondent Carian, where final election results have not yet been
determned, our renedial order, infra, is intended to redress those
Respondents' unfair |abor practices which clearly interfered wth their
enpl oyees' rights to self-organization. Accordingly:

1. Respondents Laflin, Peters, and Carian wll be ordered to
al | ow UFWorgani zers to organi ze anong their enpl oyees during the hours
specified in 8 Gal. Admn. Gode Section 20900 (e) (3) (1976) during the next
period in which the UFWhas filed a Notice
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of Intent to take Access. The UFWshall be permtted, in addition to the
nunber of organi zers already permtted under Section 20900 (e)(4)(A), one
organi zer for each fifteen enpl oyees.

2. Respondents Laflin, Peters, and Carian wll be required to
permt the Uhion, during one hour of regular working tine, to di ssemnate
information to and conduct organi zational activities anong sai d Respondent s'
enpl oyees. V¢ believe that a one-hour neeting constitutes a fair nethod of
conpensating the Charging Party and the enpl oyees for Respondents' prior
i nterference, which prevented the neani ngful communi cation which the Act and
the regul ation seek to pronote. Mreover, a one-hour neeting on conpany tine
does not contain the potential for interference with production present in a
grant of working-tinme access.

3. If during the 1978 season the UFWfiles a Notice of Intent to
take Access as described by 8 Gal. Admn. Code Section 20900 (e) (1) (B,
Respondent s-Laflin, Peters, and Carian will be required to provide the UFW
wth an enpl oyee |ist on a weekly basis until the conclusion of the harvest.

Despi te Respondent Moreno's clear interference wth its enpl oyees
" Section 1152 rights, we note that the Uhion was, nonethel ess, able to
communi cat e successfully wth enough Mreno enpl oyees to nmake the requisite
show ng of interest to petition for an election. V¢ also note that the Uhion
won the election, thus a najority of the enpl oyees who voted designated the
Lhion as their collective bargaining representative. A though we do not
condone this Respondent's conduct, we find it unnecessary here to order the
sane renedi es providing for expanded access that we ordered applied to

Respondent s
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Laflin, Peters, and Carian. V¢ therefore shall order that Respondent Mbreno
cease and desist fromrefusing to provide a list as required by 8 Cal.
Admn. Code Section 20910 (c) (1976) and in any other nmanner interfering
wth, restraining, or coercing any enpl oyee in the exercise of rights
guaranteed by Section 1152 of the Act.
CROER

Respondent, Laflin & Laflin, aka Laflin Date Gardens, its
of ficers, agents, successors, and assigns shall:

1. GCease and desist from

a. Refusing to provide the ALRB with an enpl oyee list as
required by 8 Cal. Admn. Code Section 20910 (c) (1976).

b. In any other manner interfering wth, restraining, or
coerci ng any enpl oyee in the exercise of rights guaranteed by Section 1152
of the Agricultural Labor Relations Act.

2. Take the followng affirmative action which is deened
necessary to effectuate the policies of the Act:

a. Execute the Notice to Enpl oyees attached hereto. Uoon
Its translation by a Board Agent into appropriate | anguages, Respondent
shal | reproduce sufficient copies in each | anguage for the purposes
herei nafter set forth.

b. Post copies of the attached Notice for a period of 90
consecutive days, to be determned by the Regional Drector, at places to be
determned by the Regional Drector. Respondent shall exercise due care to
repl ace any Notice which has been al tered, defaced, or renoved.

c. Mil a copy of the Notice, in all appropriate |anguages,

to each of the enpl oyees in the bargaining unit, at his
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or her last known address, not |ater than 31 days after the receipt of
this Oder.

d. Provide for a representative of the Respondent or a
Board Agent to read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of the Respondent on conpany tine. The reading or
readi ngs shall be at such tinmes and places as are specified by the
Regional Drector. Follow ng the reading, the Board Agent shall be given
the opportunity, outside the presence of supervisors and nanagenent, to
answer any questions enpl oyees nmay have concerning the Notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly wage
enpl oyees to conpensate themfor tinme lost at this reading and the
guest i on- and- answer peri od.

e. Provide the ALRBwth an enpl oyee list forthwith, as
required by 8 Gal. Admn. CGode Section 20910(c) (1976).

f. Provide the ALRB with an enpl oyee |ist as described by
8 CGal. Admn. Code Section 20910 (c) (1976) if, during the 1978-1979
grow ng season the UFWfiles a Notice of Intent to take Access as
described by 8 Gal. Admn. Code Section 20900(e) (1)(B). The list shall
be provided within 5 days after service on Respondent of the Notice of
Intent to take Access.

g. Allow UFWrepresentatives, during the next period in
whi ch the UFWfiles a Notice of Intent to take Access, to organi ze anong
Respondent ' s enpl oyees during the hours specified in 8 Cal. Admn. Code
Section 20900 (e) (3) (1976), and permt the UFW in addition to the

nunber of organi zers already permtted
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under Section 20900 (e) (4) (A), one organizer for each fifteen
enpl oyees.

h. Gant tothe UFW upon its filing a witten
Nbtice of Intent to take Access pursuant to Section 20900(e)(1)(B), one
access period during the 1978 cal endar year in addition to the four periods
provided for in Section 20900 (e) (1) (A.

i. Provide for the UPWto have access to Respondent's
enpl oyees during regul arly schedul ed work hours for one hour, during which
tine the UFWnay di ssemnate i nfornati on to and conduct organi zati onal
activities anong Respondent's enpl oyees. The UFWshall present to the
Regional Drector its plans for utilizing this tine. Afiter conferring wth
both the Whion and Respondent concerning the Lhion's plans, the Regi onal
Drector shall determne the nost suitabl e tines and manner for such contact
bet ween organi zers and Respondent’'s enpl oyees. During the tines of such
contact no enployee wll be required to engage in work-rel ated activities,
or forced to be involved in the organi zational activities. Al enpl oyees
Wl receive their regular pay for the one hour anway fromwork. The
Regional Drector shall determne an equitable paynent to be nade to non-
hourly wage earners for their |ost production tine.

j. Notify the Regional Drector in witing, wthin 31 days
fromthe date of the receipt of this Oder, what steps have been taken to
conply with it. Uoon request of the Regional Drector, the Respondent
shall notify himher periodically thereafter in witing what further steps

have been taken to conply with this Oder.
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CROER

Respondent, R chard Peters Farns, its officers, agents,
successors, and assigns shall:

1. GCease and desist from

a. Refusing to provide the ALRB with an enpl oyee |i st
as required by 8 Cal. Admn. Code Section 20910(c) (1976).

b. Interrogating, polling, or otherwse interfering wth
Its enpl oyees concerning their union affiliation or synpathy or their
participation in protected activities.

c. Wilizing "enpl oyee information" cards which state
that the infornation provided by enpl oyees thereon may be given to
uni on or gani zers.

d. In any other nanner interfering wth, restraining, or
coercing any enpl oyee in the exercise of rights guaranteed by Section 1152
of the Agricultural Labor Rel ations Act.

2. Take the followng affirmative action which is deened
necessary to effectuate the policies of the Act:

a. Execute the Notice to Enpl oyees attached hereto. Upon
its translation by a Board Agent into appropriate | anguages, Respondent
shal | reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

b. Post copies of the attached Notice for a period of 90
consecut i ve days, to be determned by the Regional Drector, at places to
be determned by the Regional Drector. Respondent shall exercise due care

to repl ace any Notice which has been altered, defaced, or renoved.

c. Miil copies of the attached Notice in all
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appropri ate | anguages, wthin 31 days fromreceipt of this Gder, to al
enpl oyees enpl oyed in the period during which the enpl oyee infornation
cards were utilized.

d. Preserve and, upon request, nake available to the
Board or its Agents, for examnation and copying, all payroll records, al
si gned enpl oyee infornation cards, and all other records necessary to
det er m ne whi ch enpl oyees were enpl oyed during the tinme the enpl oyee
infornation cards were utilized.

e. Provide for a representative of the Respondent or a
Board Agent to read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of the Respondent on conpany tine. The reading or
readi ngs shall be at such tines and places as are specified by the
Regional Drector. Follow ng the reading, the Board Agent shall be given
the opportunity, outside the presence of supervisors and nanagenent to
answer any questions enpl oyees nay have concerning the Notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly wage
enpl oyees to conpensate themfor tinme lost at this reading and the
guest i on- and- answer peri od.

f. Provide the AARBwth an enployee list forthwth, as
required by 8 Gal. Admn. CGode Section 20910 (c) (1976).

g. Provide the ALRB with an enpl oyee |ist as described by
8 Gal. Admn. (Code Section 20910(c) (1976) if, during the 1978-1979
grow ng season the UAWfiles a Notice of Intent to take Access as
described by 8 Gal. Admn. Code Section 20900(e)(1) (B). The list shall

be provided within 5 days of the service
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on Respondent of the Nbtice of Intent to take Access.

h. Alow WPWorganizers to organi ze anong its
enpl oyees during the hours specified in 8 Cal. Admn. Code Section 20900 (e)
(3) (1976) during the next period in which the UFWfiles a Notice of Intent
to take Access. The WFWshall be permtted, in addition to the nunber of
organi zers already permtted under Section 20900 (e) (4) (A, one organi zer
for each fifteen enpl oyees.

i. The Respondent shall provide for the UFWto have access
to its enpl oyees during regul arly schedul ed work hours for one hour, during
which tine the UPWnay di ssemnate i nfornati on to and conduct organi zati onal
activities anong Respondent's enpl oyees. The UFWshal|l present to the
Regional Drector its plans for utilizing this tine. After conferring wth
bot h the Whi on and Respondent concerning the Whion's plans, the Regi onal
Drector shall determne the nost suitabl e tines and nmanner for such contact
bet ween organi zers and Respondent’'s enpl oyees. During the tines of such
contact, no enployee wll be required to engage in work related activities,
or forced to be involved in the organi zational activities. Al enpl oyees
Wil receive their regular pay for the one hour anway fromwork. The
Regional Drector shall determne an equitabl e paynent to be nade to non-
hourly wage earners for their |ost production tine.

CROER
Respondent, Harry Carian, his officers, agents, successors, and
assi gns shal | :
1. GCease and desist from

a. Refusing to provide the ALRB with an enpl oyee |i st
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as required by 8 Gl. Admn. Code Section 20910(c) (1976).

b. Interrogating, polling, or otherw se interfering wth
enpl oyees concerning their union affiliation or synpathy or their
participation in protected activities.

c. Wilizing "enpl oyee information" cards which state
that the information provided by enpl oyees thereon nmay be given to
uni on or gani zers.

d. In any other manner interfering wth, restraining, or
coercing any enpl oyee in the exercise of rights guaranteed by Section 1152
of the Agricultural Labor Rel ations Act.

2. Take the followng affirmative action which is deened
necessary to effectuate the policies of the Act:

a. Execute the Notice to Enpl oyees attached hereto. Uoon
its translation by a Board Agent into appropriate | anguages, Respondent
shal | reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

b. Post copies of the attached Notice for a period of 90
consecutive days, to be determned by the Regional Drector, at places to
be determned by the Regional Drector. Respondent shall exercise due care
to replace any Notice which has been altered, defaced, or renoved.

c. Mail copies of the attached Notice in all appropriate
| anguages, within 30 days fromreceipt of this Qder, to all enpl oyees
enpl oyed in the period during which the enpl oyee infornati on cards were
utilized by Respondent .

d. Preserve and upon request nake available to the Board

or its agents, for examnation and copying, all payroll
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records, all signed enpl oyee information cards, and all other records
necessary to determne whi ch enpl oyees were enpl oyed during the tine
t hese enpl oyee informati on cards were utilized by Respondent.

e. Provide for a representative of the Respondent or a
Board Agent to read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of the Respondent on conpany tine. The reading or
readi ngs shall be at such tinmes and pl aces as are specified by the
Regional Drector. Follow ng the reading, the Board Agent shall be given
the opportunity, outside the presence of supervisors and nanagenent, to
answer any questions enpl oyees nay have concerning the Notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly wage
enpl oyees to conpensate themfor tine |ost at this reading and the
guest i on- and- answer peri od.

f. Provide the ALRB with an enployee list forthwth, as
required by 8 Gal. Admn. Code Section 20910 (c) (1976).

g. Provide the ALRBwth an enpl oyee |ist as described by
8 Gal. Admn. CGode Section 20910 (c) (1976) if, during the 1978-1979
grow ng season the UFWfiles a Notice of Intent to take Access as
described by 8 Gal. Admn. Code Section 20900 (e) (1) (B). The list shall
be provided wthin 5 days of the service on Respondent of the Notice of
Intent to take Access.

h. A low UFWorgani zers to organi ze anong its
enpl oyees during the hours specified in 8 Cal. Admn. Code Section
20900 (e) (3) (1976) in the next period in which the UFW
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files a Notice of Intent to take Access. The U”Wshall be permtted,
in addition to the nunber of organi zers already permtted under
Section 20900(e)(4) (A, one organi zer for each fifteen enpl oyees.
I . Respondent shall provide that the UFWhave
access to its enpl oyees during regul arly schedul ed work hours for one hour,
during which tinme the UFWnay di ssemnate information to and conduct
organi zational activities anong Respondent's enpl oyees. The UFWshal
present to the Regional Drector its plans for utilizing this tine. After
conferring wth both the Unhion and Respondent concerning the Lhion' s plans,
the Regional Drector shall determne the nost suitable tinmes and nanner for
such contact between organi zers and Respondent's enpl oyees. During the
tines of such contact, no enployee will be required to engage in work re-
lated activities, or forced to be involved in the organizational activities
Al enployees will receive their regular pay for the one hour away from
work. The Regional Drector shall determine an equitabl e paynent to be nade
to non-hourly wage earners for their |lost production tine.
RER
Respondent, Henry Moreno, his officers, agents, successors, and
assigns shal | :
1. GCease and desist from
a. Refusing to provide the ALARBwth an enpl oyee |ist as
required by 8 Gal. Admn. Code Section 20910 (c) (1976).
b. In any other manner interfering wth, restraining,or

coercing any enpl oyee in the exercise of rights guaranteed by

4 ALRB No. 28 18.



Section 1152 of the Agricultural Labor Rel ations Act.
2. Take the followi ng affirnati ve action which i s deened
necessary to effectuate the policies of the Act:

a. Execute the Notice to Enpl oyees attached hereto. Uoon
Its translation by a Board Agent into appropriate | anguages, Respondent
shal | reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

b. Post copies of the attached Notice for a period of 90
consecutive days, to be determned by the Regional Director, at places- to
be determned by the Regional Drector. Respondent shall exercise due care
to replace any Noti ce which has been al tered, defaced, or renoved.

c. Mil a copy of the Notice in all appropriate
| anguages, to each of the enployees in the bargaining unit, at his or her
| ast known address, not later than 31 days after the Notice is required to
be posted on Respondent’s prem ses.

d. Provide for a representati ve of the Respondent
or a Board Agent to read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of the Respondent on conpany tine. The reading or
readi ngs shall be at such tinmes and pl aces as are specified by the Regi onal
Drector. Follow ng the reading, the Board Agent shall be given the
opportunity, outside the presence of supervisors and managenent, to answer
any questions enpl oyees nmay have concerning the Notice or their rights under
the Act. The Regional Director shall determne a reasonable rate of
conpensation to be paid by Respondent to all non-hourly wage enpl oyees to

conpensate themfor tine lost at this reading and the questi on-

4 ALRB No. 28 19.



and- answer peri od.

e. Notify the Regional Drector in witing, wthin 31 days
fromthe date of the receipt of this Oder, what steps have been taken to
conply with it. Uon request of the Regional Orector, the Respondent shall
notify himher periodically thereafter in witing what further steps have
been taken in conpliance wth this Oder. DATED My 19, 1978
GERALD A BROMA Chai rman RCBERT

B. HUTCH NSO\ Menber

HERBERT A PERRY, Menber

RONALD L. RU Z, Menber

4 ALRB No. 28 20.



NOT CE TO BEMPLOYEES

After atrial at which each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we interfered
wth the right of our workers to freely decide if they want a union. The
Board has told us to send out and post this Notice.

V¢ will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
wor kers these rights:

(1) to organi ze thensel ves;
(2) to form join, or help unions;

) (3) to bargain as a group and choose whomthey want to speak for
t hem

(4) to act together wth other workers to try to get a contract
or to help or protect one anot her;

(5) to decide not to do any of these things.

Because this is true we promse that:

VEE WLL NOT do anything in the future that forces you to
do, or stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT refuse to provide the Agricultural Labor
Rel ations Board with a current |ist of enpl oyees when the UFWor any uni on
has filed its "Intention to O gani ze" the enpl oyees at

thi s ranch.
LAFLIN & LAFLIN aka LAFLI N DATE
GARDENS( Enpl oyer)

DATED By:
(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE

4 ALRB NO 28 21.



NOT CE TO BEMPLOYEES

After atrial at which each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we interfered
wth the right of our workers to freely decide if they want a union. The
Board has told us to send out and post this Notice.

V¢ will do what the Board has ordered, and also tell you
t hat :

The Agricultural Labor Relations Act is alawthat gives all farm
wor kers these rights:

(1) to organi ze thensel ves;
(2) to form join, or help unions;

(3) to bargain as a group and choose whomthey want to speak
for them

(4) to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5) to decide not to do any of these things.
Because this is true we promse that:

VEE WLL NOT do anything in the future that forces you to
do, or stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOI ask you whet her or not you belong to any
union, or do anything for any union, or how you feel about any union; and

_ VEE WLL NOT refuse to provide the Agricul tural Labor
Rel ations Board with a current |ist of enpl oyees when the UFWor any union
has filed its "Intention to O gani ze" the enpl oyees at this ranch.

R CHARD PETERS FARVB
( Enpl oyer)

DATED By:

(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia.

DO NOT REMOVE (R MUTI LATE

4 ALRB No. 28 22.



NOTl CE TO EMPLOYEES

After atrial at which each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we interfered
wth the right of our workers to freely decide if they want a union. The
Board has told us to send out and post this Notice.

Vé will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

(1) to organi ze thensel ves;
(2) toform join, or help unions;

(3) to bargain as a group and choose whomthey want to speak
for them

(4) to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5) to decide not to do any of these things.
Because this is true we promse that:

VEE WLL NOT do anything in the future that forces you to
do, or stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT ask you whether or not you belong to any
union, or do anything for any union, or how you feel about any union; and

_ VEE WLL NOT refuse to provide the Agricultural Labor
Rel ations Board with a current |ist of enployees when the UFWor any union
has filed its "Intention to O gani ze" the enpl oyees at this ranch.

HARRY CAR AN
( Enpl oyer)

DATED By:

(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia.

DO NOT REMOVE CR MUTI LATE

4 ALRB No. 28 23.



NOT CE TO BMPLOYEES

After a trial at which each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we interfered
wth the right of our workers to freely decide if they want a union. The
Board has told us to send out and post this Notice.

V¢ wll do what the Board has ordered, and also tell you
t hat :

The Agricultural Labor Relations Act is alawthat gives all farm
wor kers these rights:

(1) to organi ze thensel ves;
(2) to form join, or help unions;

(3) to bargain as a group and choose whomthey want to speak
for them

(4) to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5) to decide not to do any of these things.

Because this is true we promse that:

VE WLL NOI do anything in the future that forces you to
do, or stops you fromdoing any of the things |isted above.

Especi al | y:

VE WLL NOT refuse to provide the Agricul tural Labor
Rel ations Board with a current |ist of enpl oyees when the UFWor any uni on
has filed its "Intention to O gani ze" the enpl oyees at this ranch.

HENRY MORENO
(Enpl oyer)

DATED, By:

(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE

4 ALRB No. 28 24.



ALOs DEQ S N

BOARD DEA § ON

4 ALRB No. 28

CASE SUMVARY 4 ARB No. 28

Laflin & Laflin, aka Laflin Date Gardens 77-C&-52-C
R chard Peters Farns 77-CE26-C
77- CE-46-C
77-CE-59-C
Harry Carian 77-CE47-C
Henry Moreno 77-CE58-C

Because each of these cases invol ved i ssues concer ni ng
pre-petition enpl oyee lists and presented factual
situations which varied only slightly, they were heard
consecutivel y and deci ded together in one ALO deci si on.
Each of the Respondents was charged with violation of
Section 1153 (a) of the Act for failing to submt a |ist
of enpl oyees to the Board as required by Section 20910(c)
of the Board' s regulations. As to Respondent Mr eno,
there was an outright refusal to submt such a list. The
ot her Respondents submtted |ists which did not contain
all of the data required by Section 20310(a)(2) of the
Regul ations. The lists failed to indicate the payroll
period during which the enpl oyees had worked, failed to
give accurate job classifications for the workers, and
failed to give street addresses for the workers. The ALO
found each Respondent viol ated Labor Code Section 1153 (a)
by refusing to supply a |ist of enployees as required by
Section 20910 of the Regul ati ons.

The ALO further found Respondents Peters and Cari an
violated Section 1153 (a) of the Act by their use of

"enpl oyee information" cards. Peters and Carian each
distributed cards to their enpl oyees whi ch requested the
follow ng information. nane, nailing address, current
street address, Social Security nunber, and birthday if
under 18 years of age. The Enpl oyer stated that the
information could be given by the ALRB to uni on organi zers
and that the enpl oyee had the option of refusing to supply
the infornation requested on the card. The ALOfound this
constituted surveillance and that the use of the cards
clgns'h ituted an i ndependent violation of Section 1153 (a)

of the Act.

The Board affirned the ALOs findings with regard

tothe failure to provide conpl ete pre-petition lists.
However, the Board found the use of "enpl oyee infornation”
cards did not constitute surveillance,



REMED AL CRDER

4 ALRB No. 28

CASE SUMWARY (Gont' d.) 4 ALRB No. 28

Laflin & Laflin, et al 77-CE-52-C at al

but rather constituted unlawful interrogation in
violation of Section 1153 (a).

As to Respondents Laflin, Carian, and Peters, the

Board ordered the U”Wbe al | oned one extra organi zer per
fifteen enpl oyees during regul ar access hours. It al so
ordered that each of these Respondents provi de one hour
of conpany tine for the UFWto communi cate wth and
dissemnate infornation to its enpl oyees. The Board,
noting that the UAWhad won a representation el ection
anong t he enpl oyees of Mreno, issued only a cease and
desi st order against that Respondent.
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and )
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_yAs each of these cases invol ve issues concerning pre-petition enpl oyee
lists and present factual situations which vary only (con't)
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Robert W Farnsworth, Esq.,
for the General Counsel of the
Agricultural Labor Rel ations Board;

Hlen Qeenstone, Esqg., for the
Uhited FarmVWrkers of Anerica,
AFL-AQ (harging Party; 5
Cavid E Smth, Esg., for each
of the above-naned Respondents
Before: Matthew Gl dberg, Admnistrative Law Gfi cer

DEQ ST ON
STATEMENT CGF THE CASES

Laflin and Laflin:

Oh March 14, 1977, the United FarmVWrkers of Awerica, AFL-AC
(hereinafter referred to throughout as "the Unhion"), pursuant to
§20900(e) (1 )B of the Board' s Regul ations filed a Notice of Intention to
Take Access, No. 77-NA-31-C wth the ALRB and served said notice on Laflin
and Laflin (hereinafter referred to as "Respondent Laflin"). On March 30,
1977, the Uhion filed a Notice of Intention to Gganize, No. 77-NO 20-C
wth the Board and served this notice on Respondent Laflin on the previous
day, March 29, 1977. n April 6, 1977, an original charge in case nunber
77-CE52-0, alleging a violation of 81153(a) of the Agricul tural Labor
Rel ations Act, was filed by the Union wth the Board and served on
Respondent Laflin. Based on this charge, a conplaint was issued and served
on Respondent Laflin by the General Gounsel of the Board, dated April 14,

1977. Amendnents to the conplaint were filed and served

Y(con't) slightly fromone another, it was concluded that the cases
be decided jointly and that the concl usions of |aw and renedi es
herei nafter set forth apply to each of the respondents.

2.
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on April 26, 1977, and April 29, 1977

Respondent Laflin has filed an answer to the conpl ai nt,
denying in substance that it has coomtted the unfair |abor practice
al | eged.
B. Rchard Peters Farns:

Notices of Intention to Take Access were filed by the Unhion
wth the Board and served on Respondent R chard Peters Farns
(hereinafter referred to as "Respondent Peters"), on February 10,
1977, and March 14, 1977 in case nunbers 77-NA-21-C and 77-NA-35-C
respectively. The Lhion filed Notices of Intention to O ganize on
February 10, 1977 (No. 77-N313-Q and March 29, 1977 (No.
77-NO 17-0O).

O February 17, 1977, an original charge in case nunber
77- & 25-C was served on Respondent Peters; this charge was filed
wth the Board on February 18, 1977. An original charge in case
nunber 77-CE46-C was filed with the Board on April 5, 1977 and
served on Respondent Peters on that sane date.

The charge in case nunber 77-CE-59-C was filed by the Uhion
on April 12, 1977, having been served on Respondent Peters the
previ ous day.

Each of the aforenentioned charges all eged viol ati ons of
81153(a) of the Act.

Case nunbers 77-CE26-C and 77- C&46- C were consol i dat ed and
a conpl ai nt based on the charges therein was i ssued by the General
Qounsel and served on Respondent Peters on April 11, 1977. n
April 13, 1977, a conplaint was issued i n case nunber 77-CE 59-C
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grounded on the charge filed therein. (O the sane date, this case
was ordered consolidated wth the two previous cases, and the
conpl aint and order were served on Respondent Peters. An anended
conpl aint in case nunbers 77-CE26-C and 77- CE 46- C was served on
Respondent Peters on April 26, 1977, and filed wth the Board on
April 28, 1977. On April 29. 1977, a further anendment to both
conplaints was filed and served. Answers were filed by Respondent
Peters in the above natters on April 20, 1977, basical |y denying
the conm ssion of any unfair |abor practices.

C Harry Garian:

A Notice of Intention to Take Access, case nunber 77-NA-26-C
was served on Respondent Harry Carian (hereinafter referred to as
"Respondent Carian") on March 8, .1977, and filed by the Uhion on
March 14, 1977- Oh March 29, 1977, the Wiion filed and served
on Respondent Carian a Notice of Intention to O gani ze, case
nunber 77-NO 18-C

An original charge in case nunber 77-CE47-C alleging a
violation of 81153(a) of the Act, was filed by the Union and
served on Respondent Carian on April 5, 1977, giving rise to the
i ssuance of a conplaint in the case by the General Counsel on
April 8, 1977. Service on Respondent Carian of the conpl ai nt
took place on the sane date. The conpl ai nt was subsequent |y
anended tw ce and served on Respondent Carian on April 26 and 29
1977 respectively.

Respondent Carian filed an answer to the af orenenti oned

conplaint on April 21, 1977, denying in essence that it had
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coomtted the unfair |abor practice all eged.
D Henry Moreno:

h March 14, 1977, the Union served Respondent Henry Moreno
(hereinafter referred to as "Respondent Mbreno”) wth a Notice of
Intention to Take Access, case nunber 77-NA-33-C  This notice
was filed wth the Board on March 15, 1977. A Notice of Intention
to O gani ze, case nunber 77-NO25-C was filed by the Lhion on
April 1, 1977, havi ng been served on Respondent Mreno the
previ ous day.

An original charge in case nunber 77-CE58-C was filed by the
Lhion with the Board and served on Respondent Moreno on April 8,
1977. It alleged a violation of 81153(a) of the Act. Based on
this charge, the General (ounsel for the Board i ssued and served
on Respondent Mdreno a conplaint on April 11, 1977, whi ch was
subsequent |y anmended on April 26 and April 29, 1977.

Respondent Moreno filed an answer denying, in substance,

that it had coomtted the unfair |[abor practice alleged in the

conpl ai nt.

Hearings in each of the above natters were noticed and hel d
on a "trailing" cal endar fornmat commencing May 9, 1977. The
General (ounsel for the Board, each of the Respondents, and the

Lhi on appeared through their respective counsels. Al parties were
afforded full opportunity to adduce evi dence, examne and cross-
examne W tnesses and submt oral argunents and briefs.

11111
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Uoon the entire record, fromny observati ons of the deneanor of the
W tnesses, and having read and considered the briefs submtted to ne since
the hearing, 1 nake the foll ow ng:
. FI NDINGS GF FACT
A Jursidiction of the Board

1. Respondents, and each of them are and were at all tines
nmaterial agricultural enployers wthin the neaning of 81140.4(c) of the
Act .

2. The Whion is and was at all times naterial a | abor
organi zation wthin the neaning of §1140.4(f) of the Act-¥

B. The Evi dence Presented
1. The Pre-Petition Epl oyee Lists.

Each of the Respondents has been charged wth a viol ati on of
81153(a) of the Act for failing, in accordance with 820910(c) of the Board' s
Regul ations, to submt a conplete |ist of enpl oyees, their current street
addresses and job classifications to the Board fol |l ow ng the service by the.
Uhi on on each Respondent, respectively, of a Notice of Intention to
Qganize. In one instance, that involving Respondent Mreno, there was an
outright refusal to submt any |ist whatsoever. In the others, lists were
submtted by the Respondents which did not fully contain the infornation
requi red by §20310(a)(2) of the Board s Regul ations. ¥

ZNb post hearing brief was subnmitted on behal f of any of the
Respondent s.

¥The jurisdictional facts noted were adntted by each Respondent
in their respective answers.

“Section 20310(a)(2) defines what information is required in a pre-
petition enpl oyee list and provides in pertinent part: (con't)

6.
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For exanple, a Notice of Intention to organi ze was served on
Respondent Laflin on March 29, 1977. O April 5, 1977, this Respondent
submtted a |ist of seventy-seven (77) nanes to the Board (case nunber 77-
(E52-C QG Exh. #2). An examnation of this list reveal s that post office
box nunbers, not "current street addresses" were set forth as addresses for
thirty (30) of the enpl oyees naned. In addition, two addresses | ocated
out si de of the (oachella Valley area, where Respondent Laflin conducts its
agricultural operations, were stated for two (2) of Respondent Laflin's
enpl oyees.

After Respondent Laflin had submtted this list, he was inforned by
Board, agents that the list did not conply with the requirenents set forth
in the pertinent Board Regul ati ons. Respondent Laflin, testifying through
Ben Laflin, ower, stated that the workers whose names appeared on the |i st
were furnished to himpursuant to an arrangenent with Sun Wrld, anot her
agricultural enployer in the area; that cards setting forth the nanes,

addr esses

Y(con't)

"A conpl ete and accurate |list of the conplete and full nanes,
current street addresses and job cl assifications of all
agricul tural enpl oyees, including enpl oyees hired through

a labor contractor, in the bargai ning unit sought by

the petitioner in the payroll period i mediately precedi ng
the filing of the petition. The enpl oyees |ist shall

al so i ncl ude the nares, current street addresses

and job classifications of persons working for the enpl oyer
as part of a famly or other group for which the nane

of only one group nenber appears on the payroll. If the

enpl oyer contends that the unit sought by the petitionis

i nappropriate, the enpl oyer shall additionally...provide

a conpl ete and accurate list of the nanes and address of

the enpl oyees in the unit the enpl oyer contends to be
appropriate, together wth a witten description of that unit.”
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and soci al security nunbers of each enpl oyes were gi ven hi mby
Sun Wrld; and, that the list he submtted to the Board was a
conpi lation of the information provided to himby Sun Wrl d.

After being informed by the Board that the April 5th list was
i nadequate, Laflin allegedly contacted Robert B anco, a field man
at Sun Wrld, and requested further enpl oyee infornation fromthat
enpl oyer. Subsequently according to Laflin, additional docunents
cont ai ni ng enpl oyee addresses were furni shed Laflin by Sun Verl d,
who took themto David Smth, his attorney, for conpilation and
re-submssion to the Board al ong with any enpl oyee information the
attorney was abl e to gat her.

It was not until My 3, 1977, that a supplenental |ist was
furnished to the Board by Respondent Laflin (77-C&52-C QC Exh.
#3). O the sixty-nine (69) enpl oyee names appearing on this list,
only twenty (20) have actual "street" addresses, while forty-
ei ght (48) have post office box nunbers set forth opposite their
nanes, and one (1) has no address stated what soever.

Neither list submtted by Respondent Laflin provides a
date or states the payroll period during which the enpl oyees on the
list worked for that enployer; ¥ nor does either list furnish
enpl oyee job classifications other than "general |abor" or "farm
| aborer."

Wtness Ban T. Laflin stated the particular crewin question

worked on his lands for approxi mately four and one-hal f(4-1/2)

S n cross-examnation, witness Laflin admtted that the two
lists covered different payroll periods.
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days, and that when the enpl oyee |ist was requested, the crew had
gone el sewhere. S nce he was thus unable to get the infornation
needed directly fromhis enpl oyees, he sought it fromSun Verld.
The del ay between the submssion of the first and second |ist was
due, according to M. Laflin, to his awaiting the receipt of the
proper information fromSun VWrld. Tony Gonzal ez, the | abor contractor
who was the crew boss of the workers supplied to Respondent Laflin
during the period in question, was al so allegedy contacted for the
addi ti onal enpl oyee i nfornati on.

Gounsel for the General (ounsel called as an additional wtness
in the Laflin case one Robert N es, Executive M ce President for
Sun World Packing. Nes testified that it requires enpl oyees
to fill out cards containing-their nane, address and social security
nunber if the enpl oyees do not work for a |icensed | abor contractor
and wll be paid directly by the conpany. Whder no circunstances woul d
Sun Wrld rel ease such cards to another agricul tural enpl oyer to whom

acrewis lent, since the burden is on that enployer to obtain this

information. N es stated that he did not know of any instance where a grower
such as Respondent Laflin had requested enpl oyee information in the custody

of Sun Wrld, and that even if it had, Sun Wrld' s policy was not to rel ease

its records.

I find that Respondent Laflin's explanation concerning its failure
and del ay i n suppl yi ng enpl oyee nanes and addresses to the Board, in |ight
of Nes' testinony, to be without merit and discredit fully the testinony of

Ben Laflininthis regard. Laflin's facile and i naccurate expl anations, the

fact that the second |i st
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this Respondent submtted to the Board was even nore inconpl ete than the
first, and the fact that it consulted an attorney before submtting this
second list all provide additional evidence of Respondent Laflin's bad
faith in dealing wth the whol e questi on of the subm ssion of enpl oyee
lists to the Board.

S mlarly, Respondent Peters, after having been served with a Notice
of Intention to QO ganize on February 10, 1977, neglected to submt any
enpl oyee list to the Board until March 1, 1977. That |ist was al so i nadequat e
onits face: of the fifty (50) nanes |listed thereon, thirty (30) had post
of fice boxes stated as addresses, while an additional nineteen (19) names set
forth addresses outside the Goachella Valley (77-CE26-C et al., QC Exh.

#2).%

An additional Notice of Intention to O ganize was served by the Uhion on
Respondent Peters on March 29, 1977. n April 4, 1977, this Respondent, acting
by and through his attorney, David Smth, submtted another |ist which was al so
woef ul |y inadequate: of the forty-three (43) enpl oyee nanes |isted, fully
twenty-one (21) had post office boxes as addresses, while another thirteen (13)

enpl oyees had addresses outside of the Goachella Valley fromsuch

This |ist was submitted by Respondent Peters after a charge in case
nunber 77-CE 26-C had been filed. Acconpanying the list was a letter from
Respondent Peters' attorney, David Smth, which contained the incredible
statenent "this enployee list is being delivered to you on the condition that
the charge [in case nunber 77-CE 26-( be wthdrawn and no conpl ai nt be
issued.” Ohce again, the bad faith of this enployer in conplying wth the
Board's Regul ations is evident, as a plainly i nadequate |ist was presented to
the Board after Respondent Peters sought the advice of his attorney, who then
nade the submssion of the list "conditional,” as if sone sort of conprom se
was necessary for this enployer to proffer the inconplete infornation that it
did supply at that point.

10.
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far-flung |l ocal es as South San Franci sco and Jalisco, Mexico (77-CE 26-C
et al., QC Exh. #3).

This second |ist contai ned twenty-seven (27) of the sane enpl oyees
nanes as the first. Despite the fact that the second list included
enpl oyees in a payrol|l period which was nore than one nonth | ater than that
on the previous |ist, and that Respondent Peters was presunably acting on
the advice of his attorney, no effort had been nade in the interi mby
Respondent Peters to obtain "street"” addresses fromthese twenty-seven (27)
enpl oyees.

Further, Respondent Peters had a nunber of his enpl oyees fill out
certain ."information" cards in response to a representati on petition
(77-C&-26-C et al., QC Exh. #4). 7 Athough nost of these cards were dated
March 30 and March 31, prior to the submssion of the second list, the
"street" address information contai ned on many of the cards was not
transferred to the list which was submtted. This Respondent's
intransi gence and bad faith in the natter of enployee lists is thus readily
appar ent .

Li kew se, Respondent Carian submtted a |ist of two hundred and
seven (207) enpl oyee names to the Board on April 6, 1977, eight (8) days
after a Notice of Intention to Qganize was served on this enpl oyer. No
payrol | period was stated on the list, and no job cl assifications were set
forth. Fifty-four (54) of these nanes had post office boxes given as
addresses, while an additional ninety-tw (92) had addresses | ocated

outside of the Goachella Valley (77-C&47-C GC Exh. #2).

" The use of these cards will be nore fully discussed bel ow
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At the hearing, Respondent Carian stipulated that approximate: fifty
percent (50#) of the enployees listed in 77-CE47-C GC Exh. #2, were
residents at one of the three | abor canps owned by this Respondent. nce
again, the bad faith of this Respondent is evident, as it woul d have been a
sinple natter for it to have set forth as current "street" addresses the
| abor canp addresses for the great bul k of its enpl oyees.

Respondent Carian submtted two (2) additional enployee lists to
the Board, one on April 22nd entitled "Suppl enental Report"” (77-CS 47-C
QC Exh. #4) and the other on May 2, 1977-Neither of these lists sets
forth the payroll period during which the enpl oyees |isted thereon had
worked. Qnly one job classification is provided -- that of "general
| abor . "

Exactly what the "Suppl enental Report" is supposed to supplenent is
difficult to perceive. O the one hundred forty (140) enpl oyee nanes
listed, thirty-one (31) have post office boxes for addresses; eighty-four
(84) have addresses outside of the Goachella Valley; three (3) have no
address stat ed.

The May 2nd list is not nuch better. e hundred ei ghty-two (182) of
the two hundred and seven (207) nanes |isted thereon have the sane address
stated as that on the April 6th list. Al-in-all, this list provides only
two (2) additional "street" addresses where none had been submtted
previ ousl y.

In addition, a conparison of the three lists reveals that the
conposition of the work force has changed substantially during the period

when the lists were prepared. For exanpl e, seventy-one

12.
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(71) new nanes appear on the suppl enental report which did not
appear on the previous list. Wthout a reference to a specific
payrol | period, it is inpossible to ascertain when this turn-over
I n personnel occurred, whether there was in fact a turn-over, or
whet her these nanes represent an addition to the size of the work

force.

Additional testinony received at the respective hearings
denonstrated the exceedi ngly short periods of tine during which
each Respondent experiences "peak" enpl oynent. As noted earlier,
testinmony in the Laflin case indicated that the workers for whom
an enpl oyee |ist was sought were enpl oyed by Respondent Laflin for
atotal of four and one-half (4-1/2) days. Respondent Peters
enpl oys between two hundred fifty (250) and two hundred seventy
(270) workers for a one or two week period once, perhaps tw ce a
year, after which the work force is reduced to approxi nately ten
(10) enpl oyees. Respondent Carian utilizes the services of 400 or
nore enpl oyees for one week once or tw ce during a given year.
Respondent Mbreno has a naxi nrum nunber of between seven hundred

(700) and ei ght hundred (800) enpl oyees for one or two weeks tw ce

a year.
2. The "Enployee Information Cards.” ¥
8/ The use of these cards was originally alleged by the General
Gounsel in case nunber 77-CE59-Cto be a violation of 81153(a) of
the Act inthat "the cards were so worded that...the request for

addresses on such cards constituted an unlawful interrogation of
enpl oyees about their union synpathies.” Asimlar (con't)

13.
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Two of the enpl oyers herein, Respondent Carian and Respondent Peters
currently utilize cards which request that enpl oyees provide certain
information. The cards are worded as fol | ows:

THE GOMPANY MUST REQUEST THE FALLON NG | NFCRVATI ON FRCM EACH
EMPLOYEE UNDER THE LAWCF THE STATE OF CALIFCRNA TH S

I NFCRVATI ON MUST BE SUPPLI ED TO THE AR QLTURAL LABCR
RELATI ONS BOARD UNDER CERTAI N 0 ROUMBTANCES AND NAY BE @ VEN
BY THE AGR GULTURAL LABCR RELATI ONS BOARD TO LN N

CRGAN ZERS:

EMPLOYEE'S FULL NAME:

EMPLOYEE'S MAILING ADDRESS:

EMPLOYEE'S CURRENT STREET ADDRESS:

EMPLOYEE'S SOCIAL SECURITY NUMBER:

Bl RTHOAY | F UNDER 18 YEARS OF ACE

DATE

[ AMNOT WLLI NG TO SUPPLY ANY | NFCRVATI ON
THAT | HAVE NOT VR TTEN ON TH S CARD,

BEMPLOYEE S S GQ\NATURE

(See 77-CE59-C QC Exh. #4 and 77-C&47-C &C EBExh. #5.) Wil e Respondent
Carian utilizes both an English version and a Spani sh translation of this

card, Respondent Peters nerely uses an English

card.
Gounsel for Respondent Peters stipulated at the hearing that

the aforenentioned cards were distributed anong its enpl oyees in

8 (con't) allegation was added to the conplaint in case nunber 77-CE-47-
C by anendnent at the hearing. Gounsel for Respondent Carian had no
obj ection to this anmendnent.

14.
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response to a representation petition filed in April of 1977, were submtted
as signature exenpl ars in case nunber 77-RG5-C They were not utilized
primarily for the purposes of gathering enpl oyee information to be

transferred to a pre-petition enpl oyee list for submssion to the Board.

Sgnificantly, testinony during the course of the Laflin hearing

I ndi cated that agricultural enpl oyers are required by certai n governnent al
agencies, notably the Internal Revenue Service, to obtain certain,
infornmation fromtheir enpl oyees, including a nailing address and a soci al
security nunber. Presunably, agricultural enployers when requesting this
information do not tell their enpl oyees the purposes for which the
infornmation may be used, or that they have the option of declining to
provide the information. Rather, wtness Laflin stated, for exanple, that
the conpany "would be in violation of federal lawif it did not get a

nai |l ing address” fromits enpl oyees.

[1. QGONCLUSI ONS CP LAW
A The Pre -Petition List Cases
In Henry Moreno, 3 ALRB No. 40, the Board specifically held that "it

Is aviolation of Labor Code 81153(a) for an enployer to refuse to supply a
list of his enployees as required by §20910 of our regulations. ¥ Such a

refusal initself interferes wth and

9Section 20910 provide in pertinent part: "...(c) Wthin five (5)
days fromthe date of filing of the Intention to organi ze the enpl oyer shall
submt to the regional office an enployee list as defined in Section
20310(a)(2)." [See fn. 4, supra.]

15.
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restrains enpl oyees in their exercise of 81152 rights." (lei., p. 9)

The instant situation involving Respondent Moreno is in no

way different fromthat decided by the Board in 3 ALRB No. 40:
both i nvol ve an outright refusal by an agricultural enployer to
submt a pre-petition list as per 820910 of the Regul ations. At
this point it would be fruitless to re-examne, re-anal yse and
re-litigate the policy considerations inherent in 3 ALRB M. 40.
It is clear therefore, that by again refusing to submt a pre-
petition list in case nunber 77-CE5S C Respondent Mreno has
coomtted an additional violation of the Act, for which a renedy
as set forth bel ow shoul d issue.

Wiat of the renai ning cases herein, where Respondents have
submtted enpl oyee lists, but where those lists were neither

subnitted in tinely fashion ¥

nor did they fully contain current
"street"” addresses for each enpl oyee |isted thereon? As the

Board stated in footnote 12 of its Henry Moreno deci sion, supra,

"[We note that our finding that refusal to supply a pre-petition
list interferes wth enpl oyees Section 1152 rights follows fromthe
factual findings underlying Section 20900 et seq. Thus the only
rel evant factual issue here is whether or not respondent refuses
to conply wth Section 20910(c)..."

Not hing coul d be nore clear than the explicit dictates of

that section. The phrase "current street addresses" neans exactly

19 As noted above, under Section 20910(c), an agricul tural
enpl oyer nmust submt this list wthin five days after a Notice of
Intention to O gani ze has been fil ed.

16.
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what it says: street addresses, not post office boxes; current
addresses, not ones fromsuch places that it would be inpossible to
naintain daily enploynent in the Goachella Valley area, and reside in
| ocal es many mles distant.

The stated goal s of requiring enpl oyers to submt pre-petition
enpl oyee lists are to "intensify enpl oyee access to information during the
period when that information is nost relevant [i.e., during an

organi zation canpai gn]" (Henry Moreno, supra, p. 6), and to "aid the

Board s regul ation of the election process itself." (id., pp. 6 and 7.)
Submtting a list which as provi des/ addresses for nmany enpl oyees post
of fice boxes or street addresses fromwhich daily coommiting to the
situs of enpl oynent woul d be al toget her inpossible in no way furthers
these ends and in fact frustrates and inpedes their realization. |
specifically hold that supplying the Board wth |ists of these

types, as Respondents Carian, Laflin and Peters have done in the

I nstant cases, is tantanount torefusing to provide any list at all,
and constitutes per se "interference” and "restraint...of enployees in
their exercise of their rights under Labor Code Section 1152." (See Reg.
§20900(e) 5(c).)

To re-iterate the Board s position in Henry Moreno, " we

hold that it is a violation of Labor Code 81153(a) for an

enpl oyer to refuse to supply a list of enpl oyees as required by

§20910 of our regulations.” (id., p. 9, enphasis supplied.)

Qearly, the lists submtted by the above named Respondents do
not neet the requirenents of Sections 20910 and 20310(a)(2) of the

Regul at i ons,

17.
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as they were neither tinely nor did they provide neani ngful job

classifications or “current street address-as."

Miolations of 81153(a) of the Act flownaturally fromthis type of

conduct .

The Board concl uded in Henry Moreno, supra, at p. 6, thatthe

furni shing of pre-petition enployee lists is inextricably interwven

wth a union’s access rights as defined in Regul ati ons 820900 et seq.,

inthat both are designed to "naxi mze enpl oyeeaccess to infornation.

" Uhder 820900(e)(5)(c ),

"interference by an enpl oyer with a | abor

organi zation's right of access which include the requirenent of the

subm ssion of pre-petition enployee lists]... nay constitute an unfair

| abor practice in violation of Labor Gode Section 1153(a.)

if it independently constitutes interference with restraint, or

coercion of enployees in the exercise of their rights under Labor

Qode Section 1152." As the Board stated in Mreno, supra,

P. 3, "[i]nplicit in these [81152] rights is the opportunity of

workers to communi cate with and recei ve communi cati on from/| abor

organi zations about the nerits of self-organization." The concl usi on

thus reached subsunes that the failure of an enpl oyer to furnish

a conplete list as defined in Regul ation 820910(c) in atinely

fashion interferes wth and restrai ns the exercise by

enpl oyees of their 81152 rights.

B. The "Enpl oyee Informati on" Cards

The cards distributed by Respondents Peters and Carian, as noted

above, state that the information supplied thereon "nay be

given by the Agricultural

Labor Rel ations Board to uni on organi zers"

18.
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and that an enpl oyee has the option of refusing to supply the
i nformation requested on the card.

| find that the use of such cards to be an al t oget her
i nappropri ate neans of gathering the enpl oyee information required
by 8.20310(a)(2) of the Regulations. The burden of acquiring such
information rests squarely with the enpl oyer (see Labor Code
81157-3), and cannot be shifted to the enpl oyee by giving that
i ndi vi dual the choi ce of whether or not he or she w shes to supply
it. Indeed, in anal agous situations under the NLRA the National
Labor Relations Board has applied its available renedi es to cases
where enpl oyers have attenpted to grant to enpl oyees the option of
non-di scl osure of their names and address to that Board and to

petitioning unions. British Auto Parts, Inc., 160 NLRB No. 40,

62 LRRM 1591 (1966); see al so, Montgonery VWrd & (Go., 160 NLRB
No. 88, 63 LRRM 1107 (1966).

The question renai ns, however, as to whether the utilization
of these cards constitutes an unfair |abor practice. Notably,
other state and federal statutes require that enpl oyers nai ntain
particul ar records concerning their enpl oyees' (see, e.g., Labor
Code 81174(c); Industrial V¢l fare Cormssion Oder No. 14-76,

item7). No evidence was presented by Respondent Peters or Carian

that they infornmed their enpl oyees when these or other simlar records were
prepared, of the uses to which the records mght be put. In addition, these
Respondents mght sinply have chosen to fulfill their obligations under the

Act by utilizing a nore neutral, nocuous device. The inference is quite

strong, therefore

19.
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that by specifying that the infornation "nmay be given...to union
organi zers" and the enpl oyees mght choose whether or not to
di vul ge such infornation, these enployers were attenpting to
ascertai n which of their enpl oyees desired to be visited by union
organi zers, and thus were engaging in surveillance of their
enpl oyees vis-a-vis their attitudes toward uni on organi zati on.

Pol I'ing of enpl oyee union synpathies is narrowy confined
under NLRA to situations where an enployer is attenpting to decide
whet her to extend vol untary recognition to a bargai ning representative

or to utilize the election process to determne the issue.

Srict safeguards nust be observed under this circunstance to insure
the protection of enployee rights. Were these saf eguards are not
observed, a violation of 88(a)(l) of the NNRAis found. (See
Sruksnes nstruction Go., Inc., 165 NLRB 1062, 65 LRRM 1385
(1967).) As voluntary recognition is not avail able to unions

under the ALRA as a neans for obtaining full representative status
fromwhi ch the obligation to bargain collectively flows (Labor

Gode 81153(e) and (f)), any polling of enpl oyee support of a
col l ective bargai ning representative or of their wshes to participate
in organi zational activities, other than by a secret ball ot

el ection conducted by the Board, per se interferes wth, coerces

and restrains the exerci se of enpl oyee rights under Labor Code 81152

' This inference i s given added wei ght when it is considered
that Respondent Peters solely utilized an English | anguage card
which mght be susceptible of ms-interpretation by its Spani sh
speaki ng enpl oyees.

20.
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See, generally, NLRBv. Hstoric Smthvllle Inn, ?1 LRRM 2972 (C A 3 1969).

Snce it is concluded that the use of the "enpl oyee infornation" cards
constitutes an attenpt to di scover whi ch enpl oyees have chosen to be visited
by union organi zers, it naturally follows therefore, that the utilization of
these cards by Respondent Peters and Carian constitutes an i ndependent
violation of 81153(a)of the Act.
. THe RBVBDY

In addition to providing the renedies set forthin 3 ALRB M. 40 for
the pre-petition list violations found above, it is concluded that to
further effectuate the purposes and policies of the Act, | wll recomend,
as prayed for by the General (Counsel, that the Board issue an order
requiring each of the Respondents to severally reinburse the ALRB and the
Uhion for all costs incurred in the investigation and trial of each of their
separate cases, including, but not limted to, attorneys' and investigators'
salaries. It is felt that this renedy is appropriate for a nunber of
factors.

The refusal by each of the Respondents to furnish to the
Board when warranted the information required by 8820910 and 20310( a)
(2) of the Regulations is nothing short of blatant contunacy by
these parties. Each of themknew or shoul d have known what their
specific obligations under the Act were regarding the lists. As noted
above, the pertinent regulations are clear and explicit on their face
and do not admt to varying interpretati ons. Each Respondent sought
the advi ce of an attorney who shoul d have counsel ed themas to their

responsibilities inthis

21.
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regard. Instead, each Respondent willfully and in bad faith chose
not to obey the clear dictates of the law and to enpl oy tactics

whi ch were dilatory and irresponsible. 1%

In so doing, each of the Respondents succeeded in thwarting
the organi zational efforts of the Union (at |east for the tine
being), frustrating the rights of their enpl oyees guaranteed in
81152 of the Act by denying themaccess to organi zational infornation,
and inpeding the efforts of the Board to discharge its responsibilities
to oversee the election process in general, and to protect the
exerci se of 81152 rights. They have, by their acts, precipitated a
col ossal waste of tine, energy and noney by the Union and by the agents of
t he Boar d.

Merely ordering these Respondents to relinguish the infornation
that they shoul d have relinqui shed weeks or nonths ago, and granting
addi ti onal access periods as per Mreno woul d hardly conpensate
the Union or the Board for the resources they have expended in
attenpting to obtain what they were obviously entitled to by | aw
and shoul d have received wthout resorting to litigation. Reinbursing
the ALRB and the Lhion for their expenses herein nore effectively
returns these parties to the status quo whi ch existed before each
of the respective organi zati onal canpai gns began. Furthernore,

noting the relative ease by which an agricul -

12/ As the Board noted in the Mreno case, supra, "we cannot
concei ve of any relevant defenses to a flat refusal to conply
wth the [pre-petition list] requirenent, and none is offered
here.”

22.
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tural enpl oyer mght forestall any organi zation of its enpl oyees
by sinply del ayi ng the submssion of a conpl ete and accurate pre-petition
enpl oyee list until after the exceedingly short "peak" season
has el apsed, it is hoped that the rei nbursenent by these Respondents
of Board and Unhi on expenses incurred in these cases nay act as
a deterrent to simlar conduct which mght occur in the
future.
V. RECOMMENDED GRDER

Havi ng found that Respondents Laflin, Peters, Carian and Mreno have
engaged in unfair |abor practices violative of 81153(a)of the Act,
and upon the basis of the foregoi ng findings of fact and concl usi ons
of law, and the 1 entire record of this proceedi ng, pursuant to
81160.3 of the Act, | hereby issue the follow ng recommended order:

Respondents Laflin and Laflin, a/k/a Laflin Date Gardens,
R chard Peters Farns, Harry Carian, and Henry Moreno, and each of them their
of ficers, agents, successors and assigns shall:

1. Cease and desist from
(a) Refusing to provide the ALRB wth an enpl oyee |i st
as required by Section 20910(c) of the Regul ations of the Agricultural
Labor Rel ations Board.
2. Take the followng affirmative action which | find is
necessary to effectuate the policies of the Act:
(a) Respondents Laflin and Moreno shall post at their

respecti ve premses copies of the attached "Noti ce to Enpl oyees" narked

"Appendi x A" Respondents Peters and Carian shall post at

23.
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their respective premses copies of the attached "Notice to
Enpl oyees” narked "Appendix 3." (Copies of said notice, on forns
provi ded by the appropriate Regional Drector, after being duly
signed by the Respondent, shall be posted by it for a period of
90 consecutive days thereafter, in conspicuous places, including
all places where notices to enpl oyees are custonarily posted.
Reasonabl e steps shall be taken by the Respondent to insure
that said notices are not altered, defaced or covered by any ot her
nmaterial. Such notices shall be in both English and Spani sh.

(b) Mail a copy of the notice, in both English and
Spani sh, to each of the enpl oyees in the bargaining unit, at his
or her last known address, not |ater than 30 days after the notice
is required to be posted on the Respondent's prem ses.

(c) Read a copy of the notice, in both English and
Spani sh, to gatherings of its bargaining-unit enpl oyees, at a
time chosen by the Regional Drector for the purpose of giving
such notice the w dest possibl e di ssem nation.

(d) Provide the ALRB with an enpl oyee |ist as requiredby Section
20910(c) of the Regul ations of the Agricultural Labor Rel ations Board.

(d) Gant expanded access to the UFWas defined by the
Board on the enpl oyer's property during this and the next
har vest season.

(f) Provide the UPWw th an enpl oyee |i st when the
1977 harvest begins and every two weeks thereafter.

(g) Notify the Regional Drector, in witing,

24.
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wthinten (10) days fromthe date of the receipt of this order,
what steps have been taken to conply herewth. Uon request of
the Regional Drector, the Respondent shall notify himor her
periodically thereafter, in witing, what further seeps have been
taken to conply herewth.

(h) Severally reinburse the ALRB and the UFWfor all
costs incurred in the investigation and trial of their respective cases
involving the refusal to submt a pre-petition enpl oyee |ist as
requi red by Section 20910(c) of the Regul ations of the Agricultural
Labor Rel ations Board. ¥

In addition, Respondents Peters and Carian, their officers, agents,
successors and assi gns shal |l :
1. Cease and desist from

(a) Interferring wth, restraining or coercing
agricultural enployees in the exercise of their rights of self-
organi zation and/or their right to refrain fromsuch activities
by:

(I') Interrogating, polling, or carrying on any
type of surveillance of their enpl oyees in order to determne
enpl oyee attitudes toward uni oni zation;
(2) Wilizing "enpl oyee informati on" cards which state in

general the purposes for which the information contained

3 As each separate refusal to subnit a conplete enpl oyee |ist
after a separate Notice of Intention to O gani ze has been filed and served
constitutes a distinct violation of the Act, Respondent Carian is ordered to
rei nburse the ALRB and the Uhion for all costs incurred in both case nunber 77-
(& 26-C and i n case nunber 77-CE 46-C

25.
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on the cards may be used, and in particular that the infornation
cont ai ned thereon nay be given to union organi zers; and
(3) In any other manner interferring with, restraining, or
coerci ng any enpl oyee in the exercise of rights guaranteed by 81152 of the
Agricul tural Labor Relations Act.
2. Take the follow ng affirmative action which is deened
wll effectuate the policies of the Act:
(btain the enpl oyee information requi red by 8820910 and
20310 (a) (2) of the Board's Regul ations by a neutral means whi ch
does not indicate in any nanner the particul ar enpl oyees’
attitudes toward uni oni zati on or whether or not the individual

w shes the infornation to be given to uni on organi zers.

DATED: June 6, 1977

%M«

MATTHEW GOLDBERG
Admnistrative Law Gficer

26.



APPEND X A

NOTI CE TO EMPLOYEES

PCSTED BY GROER OF THE AGR GULTURAL LABCR RELATI ONS BOARD

An Agency of the Sate of Galifornia

After atrial at which all sides had the opportunity to present their
evidence, the Agricultural Labor Relations Board has found that we
violated the Agricultural Labor Relations Act, and has ordered us to
post this notice and we intend to carry out the order of the Board.

DATED

The Act gives all enpl oyees these rights:

To engage in sel f-organi zati on;
To form join or hel p unions;
To bargain col |l ectively through a representative
of their own choosing; To act together for
col | ecti ve bargai ni ng or
other mutual aid or protection; and To
refrain fromany and all these things.

VE WLL NOTI do anything that interferes with these rights.
More specifically,

VEE WLL NOT interfere wth your rights of self-organization,

to form join or assist any |abor organization by refusing to
provide the ARBwth a current |ist of enpl oyees when, as in
this case, the UFWor any union has -filed its "intention to
Q gani ze" the enpl oyees at this ranch.

VEE WLL respect your rights to self-organization, to form
join or assist any |abor organization, or to bargain
collectively in respect to any termor condition of

enpl oynent through United FarmVWrkers of Amwerica, AFL-AQ
or any representative of your choice, or to refrain from
such activity, and VE WLL NOT interfere wth, restrain or
coerce our enployees in the exercise of these rights.

You, and all our enployees are free to becone nenbers
of any | abor organi zation, or to refrain fromdoi ng so.

(Enpl oyer)

BY

(Represent ati ve) (Title)



APPEND X B

NOTI CE TO EMPLOYEES

PCSTED BY CRDER OF THE AGR GULTURAL LABCR RELATI ONS BOARD
An Agency of the Sate of Galifornia

After atrial at which all sides had the opportunity to present their
evidence, the Agricultural Labor Relations Board has found that we
violated the Agricultural Labor Relations Act, and has ordered us to
post this notice and we intend to carry out the order of the Board.

The Act gives all enpl oyees these rights:

To engage in sel f-organi zati on;
To form join or hel p unions;
To bargain collectively through a representative
of their own choosing; To act together for
col | ecti ve bargai ning or
other mutual aid or protection; and To
refrain fromany and all these things.

VE WLL NOr do anything that interferes with these rights.
More specifically,

VE WLL NOT interfere wth your rights of self-organization,
toform join or assist any | abor organi zation by refusing to
provide the AARBwith a current |ist of enployees when, as in
this case, the UAWor any union has filed Its "intention to
Q gani ze" the enpl oyees at this ranch.

VEE WLL NOT carry on any type of surveillance of enpl oyees,
nor interrogate or poll themin order to determne their
attitudes toward unionization, nor solicit any infornation
from enpl oyees whi ch gives any indication of such
attitudes.

VEE WLL respect your rights to self-organization, to form
join or assist any |abor organization, or to bargain
collectively in respect to any termor condition of

enpl oynent through United FarmVWrkers of Amwerica, AFL-AQ
or any representative of your choice, or to refrain from
such .activity, and VE WLL NOT interfere wth, restrain or
coerce our enpl oyees in the exercise of these rights.

You, and all our enployees are free to becone nenbers of
any | abor organi zation, or to refrain fromdoi ng so.

(Enpl oyer)

DATED BY

(Representati ve) (Title)
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