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DEQ S ON AND CROER

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this proceedi ng
to a three-nenber panel .

O May 15, 1977, Admnistrative Law dficer Robert A D Isidore
(ALO issued the attached Decision in this case. Thereafter, the General Gounsel
and the Charging Party (UFW each filed exceptions and a supporting brief and the
Respondent filed a brief in response to the exceptions. ¥

The Board has considered the record and the attached Decision in

light of the exceptions and briefs and has decided to

Y The Respondent argues in its brief that the UPWs exceptions shoul d be
di sregar ded because, unlike Respondent, it did not file a notice of intentionto
file exceptions and a request for transcript under 8 20284 of the Regul ations,
and therefore its time for filing exceptions under § 20282 had expired. V¢ do
not agree. Were one of the parties to an unfair |abor practice case requests a
transcrip the tine for the filing of exceptions is stayed for all. A contrary
readi ng woul d enabl e the party which orders the transcript to wite its
exceptions wth those of the opposing party before it. Treating Respondents'
argunent as a notion to strike the UPK/'s exceptions, the notion is hereby denied.



affirmthe rulings, findings, and conclusions of the ALOonly to the extent
consi stent with this opinion.
I
This is the second case to cone before this Board arising out of
access denials at the Little Vco Labor Canp in San Lucas, Mnterey Qounty, in

the Fall of 1975. In Witney Farns, et al, 3 ALRB No. 68 (1977) we found the

enpl oyer Witney Farns to be |iable for the access denials undertaken by its
| abor contractor and supervi sor Esquivel and Sons at the Little Wico Canp on
Novenber 12, 1975. Z Frudden Produce Conpany was al so found |iable for these
activities because Esquivel and Sons was Frudden's agent. Frudden is also a
Respondent here in Gase No. 75-CE244-Min which the conpl aint concerns the

incidents previously adjudi cated in the Witney Farns decision. The facts nay be

sinply stated. Oh Novenber 12, UFWorgani zers were deni ed access to the Little
VWco Labor Canp at approxinmately 4:00 p.m and again at approxinately 6:20 p. m
The record indicates that significant nunbers of Respondent Honen's enpl oyees
were residing in that canp. Arepresentation el ection anong Honen's enpl oyees,

I ncl udi ng those provided by its | abor contractor Esquivel and Sons, was schedul ed
for the foll ow ng day, Novenber 13.

In the attached Decision, the ALOrecommended di smssal of conpl ai nt
nunber 75- & 244-Mas to BErnest Honen on the grounds that the General Gounsel had
failed to show any agency rel ati onshi p exi sting on Novenber 12 between Honen and
Esqui vel and Sons, Manuel Garcia (the individual who physically closed the gates
at the canp

Z hl ess otherwi se specified, all dates hereafter are in 1975
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inthe 4:00 p.m incident), Dennis Frudden, or Frudden Produce Go. At the request
of Frudden, the ALOdeferred to the Board s determnation of the question of

Frudden's liability in Case No. 75-CE242-M (Wiitney Farns, et al, supra. )?¥

In our decision in Witney Farns we found that Frudden was |iable for

the denials of access to the Little Waco CGanp. That finding is applicabl e here
al so, but we shall not issue an additional renedial order with respect to
Frudden, as it would be nerely duplicative of that previously issued in the

Wii t ney deci si on.

Both the General CGounsel and the Chargi ng Party have taken exception
tothe ALOs failure to find Respondent Honen |iable for the access denials on
Novenber 12. These exceptions have nerit. V& find, contrary to the ALQ that
Honen is liable for these violations by virtue of the terns of Section 1140. 4(c)
of the Act.

In Mista Verde Farns, supra, the Board found the enpl oyer

¥ The General Gounsel requested and received fromthe ALO a disnmissal of
conpl ai nt nunber 75-CE244-Minsofar as it alleged that Esquivel S Sons, |icensed
| abor contractors, were enpl oyers wthin the neani ng of Section 1140.4(c) of the
Act. In nost circunstances this course of action would be the natural result of
the excl usi onar | anguage of that provision. However, as the Board held in the
recen decision Msta Verde Farns, 3 ALRB No. 91 (1977), a |l abor contractor not
actual ly or constructively engaged, or functioning, in that capacity, nay be
liable as one "acting in the interest of" an enpl oyer, and hence chargeabl e as a
respondent under the Act. 1In the present case, for exanpl e, Esquivel & Sons was
suppl yi ng enpl oyees to Respondent Honen until Novenber 9, 1975. The denials of
access occurred on Novenber 12, 1975. |If no representation petition had been
filed, it would be arguable that the actions of Esquivel on Novenber 12 occurred
when it was not engaged, either actually or constructively, by an agricul tural
enpl oyer. Uhder the Vista Verde rational e, Esquivel could then be liable for
these activities as an agricultural enployer. This is consistent wth our
practice of |ooking behind the | abel s by which various entities have chosen to
descri be thensel ves, in order to analyze their actual functional status. See
Kot chevar Brothers, 2 ALRB No. 45 (1976); Napa Val ley M neyards, 3 ALRB. No. 22
(1977); Jack Sowells, Jr., 3 ALRB No. 93 (1977)
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|iable for access denials coomtted by its |abor contractor during a brief hiatus
in the period during which the contractor provided | abor to the enpl oyer. ¢
held that the contractor was at | east constructively engaged by the enpl oyer at
the tine of the violations because of the relative brevity of the interruption,
and the clear evidence of aregular, long-term albeit seasonally intermttent,
arrangenent between the parties. The record al so disclosed that the contractor
had been actual |y engaged i n supplying | abor to the enpl oyer during the pre-
election eligibility period.

A though there are factual differences between the two cases, the
logic of the Vista Verde decision is applicable here. In that case the break in
the actual engagenent occurred in md-season and the rel ationship resuned after
the coomssion of the unfair labor practices. In this natter the season had
ended a few days prior to the coomssion of the alleged unfair practices. In

Vista Verde, the record showed a long history of enpl oyer utilization of that

particul ar |abor contractor; here, although Esquivel and Sons had not previously
been engaged by Respondent Horen, he had historically enpl oyed one | abor
contractor or another during his harvest season. Despite these differences, in
their essence the two cases are not materially distinguishable. 1n both there
was a. representation el ection pending in which the contractor-supplied

enpl oyees, part of the bargaining unit, were eligible to vote.¥ In both cases

there was clear interference wth the Section

LEEEEEEErrrririrrri

“ The union filed its petition for an el ection herein on Novenber 6 As part of
its response pursuant to Section 20310 of the Regul ations
(fn. 4 cont'd. on p. 5)

4 ALRB No. 27



1152 rights of the affected enpl oyees, related to their participation in the
el ection, occurring on the day before the el ection was scheduled. Finally, in
Mista Verde and here as well, the reality of the industry -- its seasonality
and resul tant dependence on contracted enpl oyees -- conpels a statutory
construction which provi des renedi al coverage to neet its actual patterns and
practi ces.

Inlight of these considerations we found the Enpl oyer liable in
the Vista Verde case for the contractor's acts of interference during the
el ection period. Likew se here, we construe Section 1140.4(c) of the Act to
I npose |iability upon Respondent Honen for violations of the Act coomtted
against eligible voters by its labor contractor during the pre-el ection period
that relate to the el ection, even though prior to that tine the Respondent had
ceased utilizing the services of the contractor for the season.

A contrary conclusion would create the anonaly that these workers,
Honen' s enpl oyees for the purpose of the el ection, were not his enpl oyees for
the purpose of the effectuation and protection of their Section 1152 rights.
The signal inportance of the el ection process in the schene of the Act and the

peculiarities of the

(fn. 4.cont'd.)

(1975), Honmen submtted a list of its agricultural enpl oyees, including those
suppl i ed during the rel evant period by Esquivel & Sons for the chili and
pinento harvest. This |ist was received in evidence at the hearing. Thirty-
nine, or approxinately 30% of those eligible to vote gave addresses in the
Little Vco Labor Canp. An overall total of 83 eligible voters, or slightly
nore than 60%of all those eligible, show addresses in one | abor canp or
another in the area.
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agricultural industry preclude such a statutory construction. The record in
this case provides a graphic context for these observations. A though he has
been engaged in farmng for a substantial period of tine, Honen has a very
limted conpl enent of regular workers. This group is concededly too snall to
harvest his crops. It is therefore essential to his operation that he procure
| arge nunbers of additional |aborers at harvest tine. That these workers,
historically provided to Honen by | abor contractors, are part of the
appropriate bargaining unit at Respondent is clear fromthe statute and our
prior cases. Labor Gode Sections 1140.4 (c) and 1156.2; TMY Farns, 2 ALRB Nb.
58 (1976). Their inclusion is, however, sonewhat conplicated by the el ection
procedures set forth in the Act.

Section 1156.4 of the Act requires that el ections be conducted
during peak enpl oynent periods. Section 1157 confers eligibility upon those
enpl oyed during the payrol|l period i mediately preceding the filing of the
petition for certification. Pursuant to Section 1156.3, elections shoul d
nornal |y be conducted not nore than 7 days after the filing of the petition.
Wiere, as in this case, the farmng operation has a relatively short peak
period (the chili and pinento harvest ran from Qct ober 24 through Novenber 9)
the inplenentation of these statutory provisions may frequently nean that as of
the date of the election the workers supplied by the contractor wll no | onger
be working for the Enployer. Yet, as here, many of these workers wll be
eligible to vote inthe election. Their interest in the question of unioni-
zation at the conpany continues after they have ceased working at the Enpl oyer,

as does the interest of the Enpl oyer.

4 AARB N 27 6.



Upon consi deration of the above factors, we find that the
inposition of liability upon Respondent Honen during the relatively brief
period between the filing of the petition and the conclusion of the el ection
furthers the goals and policies of the Act. It focuses the renedial powers of
the legislation upon the party wth the nost pernanent interest in the ongoi ng
agricultural operation and upon the source of future enpl oynent. Also, to the
extent that benefits nay potentially flowto the Enpl oyer fromthe interference
of the contractor during the election period, this construction inposes a
parall el potential liability.

If, therefore, the denials of access on Novenber 12 are
attributable to Esquivel and Sons, Respondent Honen is liable for such
denial s pursuant to Section 1140.4(c) of the Act.

The ALOfound that the organi zers were deni ed access at 4:00 p. m
by the actions of Manuel Garcia, who closed the gate to the canp and pl aced a
chain and lock on it. Grcia stated at the tine that he was carrying out the
orders of Eduardo Esquivel to keep the UPWorgani zers out of the canp pursuant
to a court order.¥ As a result, no access was taken and the organi zers left. A
approxi mately 6:20 p.m that day union organi zers returned and agai n were
deni ed access, on this occasi on personally by R cardo Esqui vel

The above statenent by Garcia was admtted w thout objection and is
part of the record herein. It is, however, hearsay if considered for the

proposition that Garcia had in fact been

¥ Gonsonant with our treatnment of the status of the court order in the
Wi tney Farns decision, we do not viewits existence as having a bearing on the
violations alleged herein.
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aut hori zed or deputized by Eduardo Esquivel to deny access to the | abor canp.

Qur concern is therefore wth the wei ght whi ch shoul d properly be assigned to the
evidence. In viewof the followng facts, we conclude that this evidence is of
sufficient reliability to establish that Garcia' s denial of access is
attributable to Esquivel and Sons. A copy of Garcia' s driver's |icense
application is in evidence and establishes that he clainmed the Esquivel canp as
an alternative address. Mnterey Deputy Sheriff DeLeon testified that he had
periodically observed Garcia in the fields wth Esqui vel enpl oyees over a period
of approxi mately one year prior to Novenber 12. It is undisputed that Garcia
took it upon hinself to close and secure the gates with a | ock and chai n whi ch
were wWthin his custody and control. That a rank-and-file enpl oyee woul d of his
own vol ition denonstrate such ostensible authority and take such action in these
ci rcunst ances appears to us inprobable. Any residual doubt regarding the fact of
Garcia' s prior authorization to act at 4:00 p.m is in our viewdispelled by the
corroborative, virtually identical, actions of R cardo Esquivel slightly nore
than two hours later. W therefore find, on the totality of the evidence, that
Esquivel and Sons, by its agent Manuel Garcia, denied access to the Little Véco
Labor Canp on Novenber 12 at 4:00 p.m This denial of access was in violation of
Section 1153 (a) of the Act. Pursuant to our anal ysis above, we hol d t hat
Respondent Honen is liable for such denial of access by virtue of Section 114 O.
4 (c) of the Act. For the sane reasons, it follows that Homen is also liable for

the deni al of

Hrrrrrrrrrrrnn
THEEEEEErrrrry
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access acconplished at 6:20 p.m by R cardo Esquivel .¥ W shal| therefore
I ssue an appropriate renedi al order.
I

The UFWhas taken exception to the ALOs failure to find that
Respondent Honen viol ated the Act by denying UFWorgani zers access to its
enpl oyees at approximately 12:15 p.m on ctober 28, 1975, as alleged in the
conplaint in Case No. 75-CE249-M The ALO concl uded that the General Gounsel
had failed to carry its burden of establishing that Steven Beebe, the Honen
enpl oyee who procured the Sheriff to eject the organi zers, was acting as an
agent of Honen at that tine.

W affirmthe ALOs conclusion, but not his entire rational e. V¢
agree wth the UFWthat in sone circunstances an enpl oyer nay be liable for the
actions of rank-and-file enpl oyees because of a failure to tinely repudi ate or
di savow those actions; that is, under a theory of ratification. However, it is
clear that Honen hinsel f, although usually present in his fields, was absent on
the day in question. There is no evidence as to when he subsequent|y acquired
know edge of the access denial apart fromthe service of the charge or
conplaint. The denial itself was not of the sort, e.g., violent in nature,
whi ch mght be presunptively wthin the know edge of Honen. It is axiomatic

that the obligation

Y BEsqui vel & Sons did not appear at the hearing. However, in the Wiitney
Farns, supra, litigation, Esquivel did appear by Gounsel and full opportunity
was accorded for presentation of rel evant evidence. As previously indicated,
the events at issue in the Witney case were identical to those alleged in the
conplaint in Case No. 75-C&244-M Uhder these circunstances, we take notice
of, and adopt, the determnation in that case that R cardo Esqui vel was an
agent of Esquivel and Sons at all tines naterial herein.
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to disavow arises only upon the acquisition of either tinely know edge of

the event, or grounds for know edge. See, e.g., Venus Ranches, 3 ALRB Nb.

55 (1977). On the state of the record here, however, we cannot find that
such actual or constructive know edge exi st ed.
GROR
Pursuant to Labor Gode Section 1160.3, IT IS HEREBY CROERED t hat
the Respondent, Ernest J. Honen, his officers, agents, successors, and assigns
shal | :
1. Cease and desist from

In any nanner, preventing union organi zers fromentering | abor
canps or other premses where agricultural enpl oyees live or coomtting any
like acts of interference, restraint, or coercion either in the presence of
such enpl oyees or where it is reasonably likely that they will |earn of such
conduct .

2. Take the followng affirmative action which is necessary to
effectuate the policies of the Act:

a. Execute the Notice to Wrkers attached hereto. Lpon its
translation by a Board Agent into appropriate | anguages, Respondent shall
reproduce sufficient copies in each | anguage for the purposes set forth
hereaf t er.

b. Post copies of the attached Notice at tinmes and pl aces to
be determned by the Regional Drector. The Notices shall renain posted for 90
consecutive days thereafter. Respondent shal| exercise due care to repl ace any

Noti ce whi ch has been al tered, defaced, or renoved.

c. Mail copies of the attached Notice in all

4 ALRB No. 27 10.



appropriate | anguages, not |ater than 30 days fromreceipt of this Oder, to
al | enpl oyees whose nanes appear upon the enpl oyee list provided to the ALRB
on Novenber 10, 1975.

d. Arrange for a representative of the Respondent or a Board
Agent to distribute copies of, and read, the attached Notice in appropriate
| anguages to the assenbl ed enpl oyees of the Respondent on conpany tine. The
reading or readings shall be at such tines and places as are specified by the
Regional Drector. Follow ng the reading, the Board Agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees nmay have concerning the Notice or their rights under
the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by the Respondent to all non-hourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.

e. Notify the Regional Director inwiting, not |later than
30 days fromthe date of the receipt of this Oder, what steps have been
taken to conply wth it. Uon request of the Regional Drector, the
Respondent shall notify himperiodically thereafter in witing what further
steps have been taken in conpliance wth this Qder.

ITIS FURTHER CROERED that al l egations contained in the

(i irrri
rrrrrrrrrrrrrrrrnd
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conpl ai nts not specifically found herein as violations of the Act

shal | be, and hereby are, di sm ssed.

DATED My 11, 1978

GRALD A BROM Chai r nan

RCBERT B. HUTCH NSO\ Menber

HERBERT A PERRY, Menber

4 ALRB No. 27 12.



NOTICE TO WORKERS

After a hearing in which all parties had a chance to present
evidence and state their positions, the Agricultural Labor Rel ations Board
has found that we violated the Agricultural Labor Rel ati ons Act because our
| abor contractor prevented URWorgani zers fromentering a farml abor canp
where our enpl oyees were living. The Board has told us to post and mail this
Notice and to take certain other action. VW wll do what the Board has
ordered/ and also tell you that:

The Agricultural Labor Relations Act is alawthat gives farm
workers these rights:

1. to organi ze thensel ves;

2. toform join, or help any union;

3. to bargain as a group and to choose anyone t hey
want to speak for them

4. to act together with other workers to try to get a
contract or to help or protect each other; and

5. to decide not to do any of these things.

Because this is true we promse you that:

VE WLL NOT in the future interfere wth the right of
our enpl oyees to speak w th union organi zers who cone to visit
themwhere they are |iving.

ERN\EST J. HOMEN

DATED By:

(Representative)

This is an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of California.

DO NOT ReMOVE CR MUTI LATE

4 ALRB Nb. 27 13.
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CASE SUMVARY 4 ALRB No. 27

Ernest J. Honen Case Nos. 75-CE244-M
75- (B 249- M

Thi s case concerns two conpl ai nts consol i dated for hearing.
Gonpl ai nt 75- (& 244-M al | eged that Respondents Frudden and Honen
viol ated Labor Gode Section 1153(a) by, through their agents,
denyi ng access to UFWorgani zers at a farml abor canp on two
occasi ons on Novenber 12, 1975. That part of the conpl ai nt
alleging that Esquivel and Sons was al so chargeabl e as a
Respondent in connection wth these events was di smssed by the
ALOat trial upon the request of the General Gounsel. Gonpl ai nt
75- CE 249-Mal | eged that Respondent Hornen vi ol at ed Section 1153
(a) by denyi ng access to UFWorgani zers duri ng the noon hour on
Qct ober 28, 1975.

In his Decision the ALOfound that as to Gonpl ai nt 75- C& 244- Mt he
General Qounsel had failed to establish that Manuel Garcia (who
physical |y closed and | ocked the gates at the | abor canp),

Esqui vel and Sons, or Frudden stood in an agency rel ationship to
Honen on Novenber 12. The ALOrelied on traditional principle
regardi ng agency and i ndependent contractor status for this
conclusion. The ALOfound that Hormen had no possessory or
owership interest in the canp? that the contractual rel ationship
bet ween Honen and Esqui vel had ended on Novenber 9, three days
after the filing of the UPWs petition and three days before the
deni al s of access. The ALO considered, but rejected, the General
Qounsel *'s argunent that in these circunstances the terns of Labor
Gode Section 1140.4(c) nade Honen liable for the contractor's acts
of interference.

The ALO deferred any finding regarding the liability of
Respondent Frudden to the Board' s decision in the Witney
Farns case, where that precise issue was invol ved.

The Board found that Frudden was |iable for these denials of
access at the labor canp on the strength of the findi ng previously
nade in the Witney Farns case, 3 ALRB No. 68 (1977). It did not
enter a renedial order, however, as it would be nerely duplicative
of that entered in the Witney case.

Gontrary to the ALQ the Board found that on the facts of this
case, Respondent Honen was liable for the access denials conmtted
by the | abor contractor on Novenber 12, the day before the

schedul ed el ection among Honen' s enpl oyees.
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Case Summary (Cont' d.) 4 ALRB No. 27

B nest J. Honen, Case Nos. 75-CE244-M & 75- CE- 249-M

The Board noted that in the Vista Verde case, 3 ALRB No. 91 (1977)
it had found the Enpl oyer liable for the | abor contractor's acts
of interference occurring during a brief break in the engagenent
relationship. In that case the contractor was described as
"constructivel y" engaged during this mnor hiatus. Wile

acknow edgi ng that there were sone differences between the two
cases —the resunption of the engagenent rel ati onship after the
commssion of the unfair |abor practices, present in M sta Verde,
was absent here; the long termhistorical relationship between the
Enpl oyer and the particul ar contractor was absent -- the Board
found that the logic in the ista Verde decision applied here. In
bot h cases there was a pendi ng el ection in which the contracted
enpl oyees were eligible to vote; in both cases the contractor's
interference was related to the participation of the enpl oyees in
the election; in both cases the actual patterns, and practices of
the industry required a construction of the statute to provide
neani ngful renedial protection to the affected enpl oyees.

The Board enphasi zed that, particularly where, as here, there is a
short peak season, a conclusion that Honen was not |iable woul d
create a zone of no protection of enpl oyee rights, even though
during the critical pre-election period. This is prinarily
because the peak enpl oynent (Section 1156.4), eligibility (Section
1157), and 7 day el ection (Section 1156.3) provisions of the Act
nmay frequently nean that the contractor-supplied enpl oyees are no
| onger being supplied to that enpl oyer when the el ection is

actual l'y hel d.

The Board therefore concluded that during the period fromthe
filing of the election petition to the conpl etion of the el ection
the Enployer will be liable by the terns of Labor Gode Section
1140.4 (c) for the unfair |abor practices of the contractor
directed against eligible voters which relates to the el ection
even t hough the Respondent had ceased using the services of the
contractor for that season. Having found that the record evi dence
was sufficient to establish the responsibility of the | abor
contractor for the denials of access, the Board found Honen |iabl e
for these violations and accordingly entered a renedi al order

agai nst him

Wi | e accepting the ALOs conclusion that the General (ounsel
had failed to establish the necessary |ink
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Case Summary (Cont' d.) 4 ALRB No. 27

B nest J. Honen, Case Nos. 75-CE244-M & 75- CE- 249-M

bet ween Respondent Honen and t he Gt ober 28 access denial, the
Board noted its agreenent with the UFWcontention that under
certai n circunstances an enpl oyer rmay be responsi bl e for the
actions of rank-and-file enployees in a ratification theory,

i.e., afailure to tinely disavowthose acts. dting, e.g.,
Venus Ranches, 3 ALRB No. 55 (1977). However, on this record the
Board coul d not find sufficient actual or constructive know edge
of the occurrence to inpose liability upon Horen. Conpl aint 75-
(& 249-Mwas therefore ordered di sm ssed.

This summary is furnished for information only and is not an
official statenent of the Board.
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BRN\EST J. HOMBEN EDUARDO ESQU VEL
and R CARDO ESQU VHL, dba ESQU VEL
& SONS DENN S FRIEN dba FRUDEN
PRCDUCE GOMPANY,

75- & 249-M

Respondent s,
and

WN TED FARM WRKERS OF AMER CA
Charging Party.
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Lupe Martinez, Esg., of Salinas, Ga. for the General Gounsel

Nol and, Hanerly, Eienne & Hoss, by Janes D Schwefel, Jr., Esq., of
Salinas, Ca. for Respondent, Ernest J. Honen

Dressier, Soll & Jacobs, by Wyne A Hersh, Esq., of Salinas, Ca. for
Respondent, Denni s Fruden, dba Fruden Produce Conpany

D=ORSNO)

S atenent of the Case

RBERT A DISDORQ Admnistrative Law Gficer: This case was
heard before ne in King dty, Gaifornia, on April 25 and 26, 1977. The
consol i dated conpl aints all ege viol ati ons of Section 1153 (a) of the ALRA
Pursuant to Section 20222 of the Board s Regul ations, paragraph 8 of
Gonpl ai nt No. 75-C& 244-Mwas anended to include reference to the First
Arendnent of the Uhited



Sates onstitution, and Article I, Section 2 of the Galifornia
Gonstitution. Said Gonplaint is based on a charge filed on Novenber 13,
1975, by the Lhited FarmVWrkers of Awerica, AFL-AQQ hereinafter call ed
UFW  Qopies of the charge and Gonpl ai nt were duly served upon Respondents.
Answers were filed on behal f of Ernest Honen and the Esquivels, and at the
prehearing conference, the parties present stipulated that the answer for
the Esquivel s be deened the answer for Dennis Fruden, dba Fruden Produce.
General Gounsel then dismssed the Esquivel s as Respondents in the

Gonpl ai nt, asserting that as | abor contractors, they are not agricul tural
enpl oyers wthin the neaning of 1140.4 (c) of the ALRA

Gonpl aint No. 75-CE249-Mis based on a charge filed by the UFW
on Novenber 19, 1975. (opies of the charge and Conplaint were duly served
upon Respondent, Ernest J. Honen.

The only parties appearing during the two days of hearing were
the General Gounsel and Ernest J. Homen. Nb one appeared on behal f of the
Esquivels or "Fruden.” In that regard we note that a "Noti ce of Wt hdrawal
as Attorney" in case no. 75-CE244-Mwas filed and served by Abranson,
Church & Save, by Robert M Hnrichs, Esg., on April 25, 1977, as
attorneys of record for Frudden Produce, Inc., Frudden Produce, and Frudden
Produce onpany (see GQC 26). V¢ further note that on My 4, 1977,

Dressier, Soll & Jacobs, by Wyne A Hersh, Esq., served notice that as of
that date, they were the attorneys for Frudden Produce, Inc. in case no.

75-CE244-M and M. Hersh filed a



post hearing brief on behal f of Frudden Produce, Inc.

Al parties were given full opportunity to participate in the
hearing, and all renaining parties submtted posthearing briefs in support of
their respective positions.

Uoon the entire record, including ny observation of the deneanor
of the wtnesses, and after consideration of the briefs filed by the

parties, | nake the foll ow ng
FI NDNGS GF FACT AND GONCLUSI ONS GF LAW

. JIRSOCIN

| find that the Brnest Honen referred to in General Counsel's
Gonpl aint No. 75-C&244-M and the Ernest J. Honen referred to in General
Qounsel 's Gonpl aint No. 75-CE249-Mis the sane person and is a sol e
proprietor engaged in agriculture in Mnterey Gounty, Galifornia, and is an
agricul tural enployer within the neaning of Section 1140.4 (c) of the ALRA |
find that the Dennis Fruden, dba Fruden Produce Conpany, referred to in
General Qounsel's Gonpl aint No. 75-CE244-Mis the sane Dennis Frudden who is
t he sol e stockhol der of Frudden Enterprises, Inc., and the field
superintendent for Frudden Produce, Inc., Galifornia corporations, and, as
such, is engaged in agriculture in Mnterey Gounty, CGalifornia, and is an
agricultural enployer wthin the neaning of Section 1140.4 (c) of the ALRA

| find that the UFWis a | abor organization representing

agricultural enpl oyees wthin the neaning of Section 1140.4 (f) of the ALRA



1. THE ALLEGED UNFAI R LABCR PRACTI CES

A Introduction

Gonpl ai nt No. 75-CE 244-Mal | eges that Respondents E nest Honen
and Denni s Fruden, dba Fruden Produce (o., violated Section 1153(a) of the
ALRA by, through their agents, denying access to URWorgani zers who were
attenpting to engage in organi zational activities at the Little Véco Labor
Canp on Novenber 12, 1975, at approxinmately 4:00 p.m, and again at
approxi mately 6:00 p. m

Gonpl aint No. 75-CE249-Mal | eges that Respondent Ernest J. Honen
viol ated Section 1153 (a) of the ALRA by, through his agent, denying access
to his field to UFWorgani zers who were attenpting to engage in
organi zational activity on Qctober 28, 1975, during the noon hour.

B. The Bvi dence

1. BEnest J. Honen ,
Ernest J. Honmen (hereinafter Honen) and his wfe Audrey Jean
Honen are engaged in the production, harvest, and sale of argicultural crops
grown on | eased ranches in southern Monterey Gounty. Honen enpl oys a snal |
steady work force of tractor drivers, irrigators, and the like, to help him
wth his year-round farmng operations. The nunber of those enpl oyees varies
bet ween si x and approxi matel y 11, depending upon the tine of year. Honen
grows and/ or harvests various crops (tonmatoes, sugar beets, corn, broccoli,

chilies, garlic, lettuce, peas, beans, etc.), and, dependi ng upon the crop to

be harvested, he nay



either sell the crop while it is still grow ng, in which case the purchaser

W Il be responsible for harvesting the crop, or Homen w |l harvest the crop
hinself and then sell it. Honen frequently utilizes various |abor contractors
to thin, hoe, and harvest his crops. In 1975, for the first and only tine, he
used the services of Esquivel & Sons to thin some tonatoes for a brief period
inApril, and later in Gctober and early Novenber, to harvest Honen's pi ment os
and chilies. The harvest of chilies and pi mentos was conpl eted on Novenber 9,
1975, after whi ch Honen ceased to utilize any field | abor enpl oyees of Esqui vel
& Sons. Honen knew that Esquivel & Sons operated a | abor canp; however, he had
not visited it since "years ago when Joe Slva had it."

O Novenber 6, 1975, three days prior to the conpl etion of the
chili harvest and the termnation of Honen's use of Esquivel & Sons’ | abor
force, the UAWfiled a petition for an el ection wth the Salinas office of the
Board, enconpassing all of Homen's agricultural enployees. Inits response to
the petition, Honen included the names and addresses of 115 workers supplied by
Esqui vel & Sons during the payrol|l period of Gctober 25, 1975, to Novenber 1,
1975. Sonme of these workers lived at the Little Véco Labor Canp. The Honen
el ection, was acconpl i shed on Novenber 13, 1975, as schedul ed, with "no uni on"
wnning the myority of the votes cast over the UFWwhi ch was the only ot her
choi ce on the bal |l ot.

2. Esquivel & Sons

Eduardo Esquivel and Porfiori Esquivel, dba Esquivel &



Sons, have been |icensed |abor contractors since Septenber 15, 1975, to
the present tine. Rcardo Esquivel is the brother of Eduardo Esquivel and
an enpl oyee of Esquivel & Sons.

The Little Waco Labor Canp (hereinafter referred to as the "Labor
Canp") is a labor canp |located in southern Monterey Gounty, owned by Frudden
Produce, Inc. It contains housing units for workers and was operated and
nai ntai ned by Esquivel & Sons pursuant to a | ease covering the period from
March 11, 1975, to March 10, 1976, between Frudden Produce, Inc., signed by
Denni s Frudden on behal f of Frudden Produce, Inc., and by Eduardo Esquivel for
Esqui vel & Sons (see QC 15).

3. "Dennis Fruden, dba Fruden Produce (."

Frudden Enterprises, Inc. is a Galifornia corporati on whose sol e
stockhol der is Dennis Frudden. The prinary business of Frudden Enterprises,
Inc. is the growng and harvesting of tomatoes for Frudden Produce, Inc., a
Galifornia corporation. The stock of Frudden Produce, Inc. is owed by Dennis
Frudden's parents, Miynard Frudden and Dorothy Frudden. Frudden Produce, Inc.
is a grower, packer, and shipper of fresh narket tomatoes. It does not own any
| and on which tomat oes are produced and harvested. Instead, it contracts wth
10 to 15 growers in Monterey Gounty for the purchase of their tonatoes. The
grower produces the crop on his |and, and Frudden Produce, Inc. harvests, packs
and sells it. In 1975, Dennis Frudden was enpl oyed as fiel d superintendent for
Frudden Produce, Inc., and Frudden Produce, Inc. utilized | abor contractor

Esqui vel & Sons to supply



the workers needed for the harvest.

4. The Bvents of Novenber 12, 1975 (CGonpl ai nt No.
75- (& 244-N)

O Novenber 12, 1975, at approxinately 4:00 p.m, three ULFW
organi zers went to the Labor Canp to talk to workers and to solicit support for
the UFWregarding the el ection at B nest J. Honen set for the foll ow ng day.
Before going to the Labor Canp, the UFWhad contacted the Monterey Gounty
Sheriff's Departnent to request that officers be sent to the canp to keep the
peace. Cficers Hias De Leon and Robert Hall were dispatched to the Ganp.
Wien the UFWorgani zers arrived at the canp, a man identified as Manuel Garcia
pl aced a chain and lock on the gate and refused to permt the organi zers to
enter the Labor Ganp. In the presence of the Sheriff's officers, the
organi zers asked Garcia to be allowed to enter the Canp to speak to the workers
and to distribute literature. Garcia stated that he was enforcing the orders
of Eduardo Esquivel to keep UFWorgani zers out of the Canp pursuant to a court
order.¥ Juanita Martinez (one of the UFWorgani zers) testified that during the
di scussion wth Garcia, she sawthree nen approxi mately 75 yards away standi ng
near a pi ckup truck, each of whomappeared to have a rifle wth the butt end
resting on the ground close to the side of his body. Wen the organi zers told

Garcia that they had a right to be present inside the Ganp, Garcia

1. See G Exhibits No. 20 (GBC and TRO and No. 21 (Prelimnary
Injunction). The Prelimnary Injunction was issued on Novenber 7, 1975, by the
Monterey Gounty Superior Gourt. It enjoins "Fruden Produce, Inc.” and their
agents, etc., from(anong other things) denying access by union organi zers to
their enpl oyees in the Canp subject to certain conditions.



said the only way they could enter was to junp over the fence, but that if they did
so, they woul d have to take the consequences. After several nore mnutes of
di scussion at the gate, the organi zers |eft.

Approxi nately two hours later (6:00 p.m), URWorgani zers agai n
returned to the Labor Canp to talk to workers. As before, they contacted the
Sheriff's Departnent so that officers would be present when they arrived at the
CGanp. Accordingly, officers David Park and Tonas De Los Santos were at the Canp
when the organi zers arrived. As the organi zers approached the | ocked gate and
identified thensel ves, R cardo Esqui vel appeared and refused to permt the
organi zers to enter the Labor Canp, referring to the aforenentioned court order and
the fact that it was nore than four hours since the workers had conpl eted work that
day.

Regardi ng the i ssue of agency, officer De Leon testified, If over
hear say objection,Z that within approxi natel y one nonth before Novenber 12, 1975,
De Leon had a conversation wth Manuel Garcia, during which tine Garcia renarked
that he was a forenan for Esquivel. This conversation took place at an unknown
| ocation near San Lucas and it was apparently the result of a chance neeting.

Garcia was driving a van, and officer De Leon was in his patrol car.

2. The testinony was conditionally admtted pendi ng establishnent of the
prelimnary facts necessary to bring it wthin the "admssi on exception.” The
facts were never established; therefore, the statenent of Garcia that he was a
foreman of Esquivel is hereby strick en pursuant to Evi dence Code §1222.
Declarations of an alleged agent are not admssible for the purpose of proving
agency. Sw nnerton v. Argonaut, 112 Gal. 375, 379, Howell v. Gourtesy Chevrol et,
Inc., 116 CA3d 391. The statenent nade to De Leon was unacconpani ed by any ot her
action or act at atine or place unrelated to any other purpose of Esquivel & Sons.
See Wtkin, 2d Ed., Galifornia Evidence, p. 487, quoting Wgnore, and cases cited
t her ei n.



5. The I;:\voents of Cctober 28, 1975 (Gonplaint No. 75-CE
249-

UFWor gani zer Juanita Martinez testified that she had been engaged
in organi zing the Horaen workers during Septenber, Cctober, and Novenber of
1975. n Gctober 28, 1975, at 12:15 p.m, she and UFWcoordi nator R chard
Ibarra arrived at a field on Central Avenue | ocated between Geenfield and
King dty to talk to Homen workers about the ALRA and to solicit support for
the UFWw th the goal of having a representation el ecti on anong Horen
enpl oyees. There were approxi mately 50 workers (a full crew) picking peppers.
About 30 of the workers were picking and the renmai nder were eating at various
locations in and about the field. She and Ibarra went to the field at 12:15
because it was their understanding that, under the law they coul d have access
bef ore work, during lunch, and after work. She had no know edge as to when
that particular crew had started work nor when they were finished. She knew
that they were getting piece rate and that they didn't get breaks since they
were contract workers, except for lunch. She didn't knowif the workers
pi cking had al ready eaten or not. She and | barra were wearing "work cl ot hes. "
They were wearing union buttons. After talking to approxi nately three workers,
they were prevented fromfurther organizational activity when a young nan
(approxinately 21 years old) identified by the wtness as "Seve" drove up in
a, pickup truck and told a Sheriff's Deputy to get themout of there. The

Deputy told Martinez and Ibarra to | eave, and they did.



n cross-examnation, Martinez stated that she had not been
prevented fromtal king to the Homen workers on other organi zational visits to
the fields; however, those visits were after work was fi ni shed.

The Honens testified that ordinarily M. Honen was in the fields
w th the workers, however, on Qctober 28, 1975, M. and Ms. Honen and their
son Bruce were in Querneville to attend the funeral of Ms. Honen's not her.

A young man by the nane of Seve Beebe was working for Homen as a "checker”
at the pepper field on that day. As a "checker" he, in effect, counted the
buckets of peppers pi cked by the Esquivel & Sons |aborers. Frequently, the
“checker" woul d be one of the |abor contractor enpl oyees; however, as E nest
Honen testified, for a period of several days during the pimento harvest, he
utilized Seve Beebe as his own enpl oyee to performthe task of "checker." He
stated that he trusted himas a "checker" since "he didn't have any cousins."

Inexplaining their relationship to Seve Beebe, M. and Ms.
Honen testified that they had net hi mthrough their son Bruce. S eve Beebe
had lost ajob in Geenfield, and was tenporarily living in a house on one of
the | eased ranches. The Honens were able to hel p Beebe find a job wth an
or chard conpany whi ch was to begi n several weeks hence. In the neantine,
they were able to give himodd jobs to do for them This odd job enpl oynent
|asted for approxinately two or three weeks and enconpassed the date of

Qct ober 28, 1975, when the Honens were in

10.



Querneville for the funeral. The Honens enphatical |y denied ever giving M.
Beebe any supervisorial status and/or that he was anything nore than a casual
odd job worker on their payroll for a tenporary period.

C Analysis and Goncl usi ons

1. DOdthe denial of access to Ernest J. Honen's field on
Qctober 28, 1975, constitute an unfair labor practice wthin the neani ng of

Section 1153 (a) of the ALRA? (Conplaint No. 75-CE249-N

h ctober 28, 1975, the "access rule" (Section 20900 of the ALRB
Regul ations, Gal. Admn. Code, Tit. 8,) provided:

a. Quoganizers nay enter the property of an enpl oyer for a
total period of 60 mnutes before the start of work and 60
mnutes after the conpletion of work to neet and talk wth
enpl oyees in areas in whi ch enpl oyees congregat e before and after
wor Ki ng.

b. In addition, organizers nay enter the enpl oyer's
property for a total period of one hour during the working day
for the purpose of neeting and tal king wth enpl oyees during
their lunch period, at such location or |ocations as the
enpl oyees eat their lunch. If there is an established | unch
break, the one hour period shall include such |unch break. If
there is no established | unch break, the one hour period rmay be
at any tine during the working day.

The ALRB has clearly determned that violations of the access

rule constitute unfair |abor practices under the ALRA Tex-Cal Land

Managenent, Inc., 3 ALRB No. 14 (1977); PinkhamProperties, 3 ALRB No. 16

(1977).
It is alsoclear by virtue of the Board s ruling in the case of

Jack Pandol & Sons, Inc., 3 ALRB No. 29 (1977), that in our case, General

Qounsel has the burden of proving that Seve

11.



Beebe was acting either as an agent of or a supervisor for Hormen when he tol d
the Sheriff's Deputy to get the UPWrepresentatives out of the field. Apropos
of "supervisors", Section 1140.4(j) of the ALRA contained in Chapter 1,
"General Provisions and Definitions," states:

The term"supervi sor” neans any i ndividual having the
authority, inthe interest of the enployer, to hire, transfer,
suspend, lay off, recall, pronote, discharge, assign, reward, or
di scipline other enpl oyees, or the responsibility to direct them
or to adjust their grievances, or effectively to recommend such
act, if, in connection wth the foregoi ng, the exercise of such
authority is not of a nerely routine or clerical nature, but
regui res the use of independent judgnent.

The evi dence presented in this case conpel s ne to concl ude t hat
General ounsel has failed to neet his burden of proving that S eve Beebe was
acting as a supervisor or agent for Honen when he told the Deputy to get the
UFWrepresentatives out of the field. | find no evidence to refute the
testinony of the Honens regardi ng Beebe's status other than the bare assertion
by Martinez that "Steve" told the Deputy to get themout of there and the
Deputy did. That is insufficient. No other wtnesses were called, e.g., the
Deputy, Beebe, other Honen workers, other UFWorgani zers, despite the fact
that Martinez and the URWhad been engaged i n organi zi ng the Honen wor ker s
during "Septenber, Gctober, and Novenber" and presumabl y had no access
probl ens ot her than the one incident involving Beebe on Gctober 28th.  This
mtigates agai nst the contention that Beebe had supervisorial or agency status

vis-a-vis Bnest J. Honen. Sgnificantly, there is

12.



no evi dence or contention that M. Honen hi nsel f had ever gi ven UFWorgani zers
access problens or in any way nani fested anti-uni on ani nus.

General Qounsel relies on Section 1165.4 of the ALRA contai ned
in Chapter 7, "Suits Invol ving Enpl oyers and Labor Q gani zations,"” whi ch
states:

For the purpose of this part, in determning whether any
person is acting as an agent of another person so as to nake such
ot her person responsible for his acts, the question of whether the
specific acts perforned were actual |y aut hori zed or subsequent!y
ratified shall not be controlling.

General ounsel argues that "al though Beebe nmay not have been a
supervi sor he was 'so closely identified wth managenent' and was 'in such a
strategic position to translate the policies and desires of managenent to
ot her enpl oyees' that his conduct in ejecting the organi zers shoul d be i nputed

to Honen. Harrison Sheet Seel Conpany (1951) 28 LRRMI 1012; enforced CAY,

1952, 29 LRRVI2481; Sioux Aty Brew ng Conpany (1949) 23 LRRM 1683."

General Qounsel 's reliance is msplaced. | find that the facts in
our case (which does not deal wth a Chapter 7 natter) are distingui shabl e
fromthe facts in the cases cited by General Gounsel in that the evidence in
our case does not establish that Beebe was closely identified wth nanagenent
and/or that he was in a strategic positionto translate the policies and
desire of managenent to ot her enpl oyees.

There is |little precedent concerning agency under decisional |aw

of the Agricultural Labor Relations Act. However,

13.



Gl ifornia Labor Gode, Section 1148 nakes National Labor Rel ati ons Act

precedents applicable. The fundanental rul es of agency, as discussed in

International Longshorenen's and Vrehousenen's Lhion Local 6, 79 NLRB 1487

(1948), are as foll ows:

1. Authority to act as agent in a given nanner wll be
i npl i ed whenever the conduct of the enpl oyer is such as to show
that he actually intended to confer that authority.

2. The enpl oyer nay be responsible for an act of his agent
w thin the scope of the agent's general authority, or "scope of
hi s enpl oynent, " even though the enpl oyer has not specifically

aut hori zed or indeed may have specifically forbidden the act in
guestion; and

3. The burden of proving the enployer's responsibility is
on the party asserting the agency rel ationship, both as to the

exi stence of the relationship and as to the nature and extent of
the agent's authority.

Appl ying the | aw above to the evidence in our case, | find that
General ounsel has been unabl e to establish by a preponderance of the
evi dence that Honen's conduct showed an intent to confer authority on Seve
Beefae to oust the organizers. Likew se, the general authority or scope of
Beebe' s enpl oynent was not proven to include such acts.

Based upon the findings, conclusions, and reasons set forth above,
| conclude that General Gounsel has failed to prove that B nest J. Honen

conmtted the alleged unfair |abor practices set forth in Conplaint No: 75-C&

249-M and | recommend that said conpl aint be di smssed.

2. DOdthe denial of access to the Labor Canp on Novenber 12,

1975, constitute an unfair |abor practice wthin the

14.



neani ng of Section 1153(a) of the ALRA? (Conplaint No. 75-CE244-N
Respondent Frudden Produce, Inc. and Honen refer to ALRB natter

Witney Farns, et. al., Case No. 75-CE 242-Mand urge deference thereto with

respect to "Frudden" either by virtue of principles of res judicata, abatenent,

or to avoid "the substantial evil of inconsistent results.” | agree.

Gonpl aint No. 75-C&242-Mand Gonpl ai nt Nb. 75-C&244-Mare
substantially the sane except for the substitution of Respondent Honen in pl ace
of Respondent Wiitney Farns. Both conplaints allege the sanme set of facts and
agency al | egations regarding the denial of access at the Labor Canp on Novenber
12, 1975.

n Decenber 27, 1976, ALRB Administrative Law Oficer Irving Sone
issued his decision in Case No. 75-CE242-M That decision deals at length wth
the sane issues and potential liability of "Frudden' wth which we are here
concerned. Exceptions to his decision have been filed and the matter is now

pendi ng before the Board. ¥

The evidence in our case regarding the potential liability of

"Frudden" prinmarily consists of docunents and testi nony

3. Support for the proposition that the trial examner nmay take official
noti ce of prior proceedi ngs invol ving the Respondent is found i n decisions of
the NLRB. (See Harvey A umnum 139 NLRB No. 151 fn. 6; Wst Point Go., 142
NLRB 1161 fn. 3; and Seine Lhion, 136 NLRB 1.)Additional |y, the record of this
hearing has incorporated the reported testinony whi ch was gi ven by Denni s
Frudden in Case No. 75-CE242-M a hearing in which both the General Gounsel and
the UFWhad anpl e opportunity to devel op evi dence to support their contentions.

15.



presented in Gase No. 75- CE 242-M

If the Board finds Frudden Produce, Inc. liable in Case No. 75-C&
242-M a finding of its liability in our case woul d be redundant since it woul d
be exactly the sane violation. |f the Board finds that Frudden Produce, Inc.
did not violate the ALRAin Case No. 75-CE242-M then such finding shoul d be a
bar tofinding it liable in our case. There was substantially nore evi dence
presented in Case No. 75-CE242-Mon Frudden Produce Inc.'s relationship to the
operation of the Labor Canp and on t he agency i ssue.

The rational e underlying the doctrines of res judicata,

abat enent, and col | ateral estoppel are applicable here.? In the interest of
avoi di ng duplication, inefficiency, unnecessary expense, vexatious litigation
and the abrogation of due process, | defer to the Board s pending deliberations
on Gase No. 75-CE 242-Mthe decision of whether Frudden Produce, Inc. violated
the ALRA as aresult of the alleged denial of access to the Labor Canp on
Novenber 12, 1975.

As indicated above, the difference between Case. No. 75-C& 242-Mand
Case No. 75-(E244-Mis the substitution of Honen in place of Wiitney Farns.
Therefore, | wll proceed to nake findings regarding Honen in light of the

evi dence presented in

4. See the discussion of res judicata as applied to admnistrative
proceedings in CEB CGalifornia Admnistrative Agency Practice, Section 1.36 (p.
32, et. seqg.). A so see Wtkin, dvil Procedure, pp. 2537-2539 and cases cited
t herei n.

16.



this case. | find that:

B nest J. Honen had no ownership or possessory interest in the
Labor Canp; he did not have occasion to visit the Ganp during 1975 and he was
not privy toits operation and control; his only relationship to the Labor
Canp was that in 1975 he contracted wth Esquivel & Sons to have them supply
| aborers to thin some of his tomatoes for a brief period in April, and harvest
his chilies in ctober and early Novenber; sone of the | aborers supplied by
Esquivel & Sons lived at the Labor Canp; the chili harvest was conpl eted on
Novenber 9, 1975, after which Homen never again contracted wth Esquivel &
Sons; Honen did not know Manuel Garcia and his only contact wth R cardo
Esqui vel consisted of the periodic visit of Rcardo to the chili harvest crew
to pay sone of the |aborers while they were harvesting Honen' s chilies.

I find and concl ude that there was insufficient evidence to prove
by a preponderance thereof that on Novenber 12, 1975, Manuel Garcia was the
agent of Honen, or that R cardo Esquivel was the agent of Honen, or that
Eduar do Esqui vel and R cardo Esquivel, dba Esquivel & Sons, were the agents of
Honen, or that Dennis Fruden, dba Fruden Produce (Go. was the agent of Honen.

As additional support for ny conclusion that Honen had no "agents”
at the Labor CGanp on Novenber 12, 1975, we note that there was no evi dence
that Honen had any right to control the operations of the Canp on the date in
guestion. Inthat regard, the applicable NLRB precedents indicate that in

determning the
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status of independent contractors, the right to control test should be utilized.

(See NLRB v. Sachs (7th dr. 1974) 503 F2d 1229, 1233; Ste QI . of Mssouri

v. NLRB, 319 F2d 86 (1963).) Among the factors whi ch have been consi dered
relevant in applying the right to control test are: (1) who bears the risk of
loss in the operation of the entity; (2) who provi des the day-to-day supervision;
(3) is work perforned at outside operations; and (4) is the operation a distinct
and separate business entity. oviously, an application of the "factors” to the
evi dence in our case conpel s the concl usi on that Honen had no agency rel ati onshi p
wth Garcia, or any of the Esquivels, or the "Fruddens" on the after noon of

Novenber 12, 1975.

General ounsel relies on Section 1140.4 (c) of the ALRA to
establ i sh that Esquivel & Sons is an agent of Honen. That Section states:

The term"agricul tural enpl oyer” shall be |iberally
construed to include any person acting directly or indirectly in
the interest of an enployer in relation to an agricul tural
enpl oyee, any individual grower, corporate grower, cooperative
grower, harvesting association, hiring association, |and
nanagenent group, any associ ation of persons or cooperatives
engaged in agriculture, and shall include any person who owns or
| eases or nanages | and used for agricul tural purposes, but shall
excl ude any person supplying agricul tural workers to an enpl oyer
any farmlabor contractor as defined by Section 1682 and any
person functioning in the capacity of a labor contractor. The
enpl oyer engagi ng such | abor contractor or person shall be deened
the enpl oyer for all purposes under this part. (Enphasis
suppl i ed.)

General ounsel then argues effectively that there are cogent

reasons for nmaking a farner "engagi ng" a | abor contractor
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the enpl oyer "for all purposes” under the Act. However, where, as here, we
have a situation in which the farner and the | abor contractor had term nated
the engagenent three days before the incident, it is futile to argue that Honen
conmes W thin the purview of Section 1140.4(c) in order to make himliable for
the events occurring at the distant Labor Canp in whi ch he had no interest or
over which he had no control, and, nost inportantly, at a tine when he had no
“enpl oyees” therein by any definition of that term The pendi ng el ection at
Honen does not change or extend the neaning of the word "engagi ng* nor does it
al ter agency principles enunci ated above; therefore, it does not change ny
conclusions wth respect to Honen's |ack of cul pability under the ALRA

Based upon the findings, conclusions, and reasons set forth above,
I conclude that General Gounsel has failed to prove that B nest J. Honen
commtted the unfair |abor practices set forth in Gonplaint No. 75-C&244-M
and | recommend that said conplaint be dismssed as to him

As to "Frudden", | defer to the Board the decision as to whet her
it isliable under Gonplaint No. 75-CE244-Min accordance wth the Board's
del i berations and decision in Gase No. 75-C&242-M

In view of ny findings and concl usi ons that Honen coul d not be
vicariously liable for the acts coomtted by Garcia and Esqui vel at the Labor
Canp on Novenber 12, 1975, on the grounds that there was no "agency” wthin the

neani ng of established agency
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principles and/or wthin the neaning of Section 1140.4 (c), | need not reach
the question of the effect of the Prelimnary Injunction. The broader issues
presented by Gonstitutional guarantees of access to | abor canps, and
interpretations of the "Access Rule" and Section 1153(a) as they apply to
deni al of access to |labor canps are al so not necessarily reached herein.
Those issues are presently before the Board in Gase No. 75-CE242-M
Pontification by ne on the neaning of "Buak" and its progeny and Justice

Mbsk' s language in "ALRB v. Superior Gourt of Tulare Gounty" as they nay or

nmay not relate to Section 1153(a) and Reg. Sec. 20900 woul d not only be
injudicious in light of ny hol ding regardi ng Honen and ny def erence of
"Frudden” to the Board, it woul d al so unnecessarily thicken the "paper

blizzard. "
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SUMVARY F GONCLUSI ONS AND RECOMMENDATT ONS

1. Ernest J. Honen is not liable for the alleged unfair |abor practices
set forth in Gonplaint No. 75-C&249-M and | recomnmend that said

conpl ai nt be di sm ssed.

2. Ernest J. Honen is not liable for the alleged unfair |abor practices
set forth in Gonplaint No. 75-C&244-M and | recommend that said

conpl aint be dismssed as to him

3. As to Dennis Fruden, dba Fruden Produce Go. ("Frudden”
herein), | defer to the Board the decision as to whet her "Frudden”
Is |iable under Gonplaint No. 75-CE244-M and | recommend that such
deci si on be nade together and in accordance with the Board s

del i berati ons and decision in Gase No. 75-CE 2-42-M

Dated: May 15, 1977. T e o n T
/ d d—-'q*{i.-t.--" .-""'J_ -.rq,'—-;--'.-v:".l.-:-—..-r"'

RBERT A D IS DARO
Admnistrative Law G ficer
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