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M Tel anoff issued the attached Deci sion. The General Gounsel and
Respondent each filed exceptions and a supporting brief and the
General ounsel filed a brief in opposition to Respondent' s
exceptions. By leave of the Board, the Véstern G ower's Associ ation

filed a brief amcus curiae regarding the Board' s inpl enentation of

t he nake-whol e renedy for refusal to bargain provided in Labor Code
Section 1160. 3, to which the General Gounsel filed a brief in
r esponse.

The Board has considered the record and the attached
Decision in light of the exceptions and briefs of the parties and the

amcus brief, and has decided to affirmthe rulings, findings, and

concl usions of the ALO and to adopt his recormended QO der as nodified
her ei n.

The conplaint alleged, and the ALOfound, that the
Respondent, since on or about January 13, 1976, has failed and refused

to bargain collectively in good faith, in violation of



Section 1153(e) and (a) of the Act, wth the Lhited FarmVWrkers of Anerica,
AFL-AQ (URW, by its failure to provide bargaining infornmation requested by
the Lhion and its refusal to neet wth the Union for the purpose of
bar gai ni ng, al though requested to do so. The UFWhad previ ously been
certified as the exclusive representative of all of the agricultural
enpl oyees of the Enpl oyer in San Joaquin Gounty in Case Nunber 75-RG 2-S
The ALOfound al so that Respondent had i ndependently viol ated Section 1153
(a) of the Act on August 30, 1975, by provoking a fight wth a UFWorgani zer,
by interfering wth the organi zer's attenpts to comuni cate wth workers and
by damagi ng UFWproperty (authori zation cards), all of which conduct occurred
in the presence of agricultural enpl oyees. Y

Inits answer to the conplaint, Respondent raised, inter alia, the
defense that there was no proper el ection conducted anong its enpl oyees, that
the certification was invalid, and that it was therefore under no duty to
bargain wth the Lhion. A though the ALOrecei ved a substantial anount of
testinony wth respect to representation issues, he concluded that the

certification was not

Y Respondent takes exception to these findings on the procedural ground that
the events were not included in a charge or a conplaint filed wthin the six-
nonth limtation of Section 1160.2 of the Act. The lawis clear, however,
that the statutory limtation is not jurisdictional, but nust be the subject
of an affirnative defense. See, e.g., Chicago Roll Formng (0., 167 NLRB 961,
971, 66 LRRVI 1228 TT9"67T7enf'd. 418 F.2d 346, 72 LRRM 2683 (7th dr. 1969).
Respondent failed to rai se the defense at the hearing, and indeed, presented
rebuttal wtnesses concerning these incidents. The substance of this conduct
was therefore fully litigated by the parties, was properly before the ALO for
decision, and the Respondent's failure to raise the statutory limtation
constituted a wai ver of the defense. Shumate v. NLRB, 452 F.2d 717, 78 LRRV
2905, 2908 (4th dr. 1971)1This portion of Respondent's exception is
_rej% ected. The substantive aspects of Respondent's exception are di scussed
infra.
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subject to attack in this unfair |abor practice proceeding. Wile we agree
wth the ALOs conclusion, we wshtoclarify its rationale,

Under NLRB precedent, in the absence of newy di scovered or
previously unavai |l abl e evi dence or extraordi nary circunstances, a respondent
inarefusal to bargain proceeding may not litigate natters which were or
coul d have been raised in the prior representation proceeding. See, e.g.,

King's Markets, Inc., 233 NLRB No. 60 (1977) . This broad proscription

against relitigation of representation issues in related unfair |abor
practice proceedi ngs has been consistently supported by the courts since the

earliest days of the NNRA See Pittsburgh PHate Qass (. v. NRB 313 U S

146, 162, 8 LRRMI425 (1941). V¢ viewthis doctrine as al so appropriate to
proceedi ngs under the ALRA |t expresses a proper bal ance between the
statutory goals of achieving finality and stability in representati on natters
and the interest of the Board and the parties in assuring that there has been
afull and fair opportunity for investigation of facts bearing on the
propriety of the election and certification process. V& shall hereafter apply
it in our cases.

V¢ take admnistrative notice that Respondent's objections to the

el ection were dismssed, inter alia, because of its failure to conply wth

Section 1156. 3(c) of the Act and Section 20365(a) of the Board' s regul ati ons,
regarding the proper and tinely filing, service and contents of objections.
It is clear, however, that Respondent had the opportunity to file, and
thereafter to litigate, proper objections to the conduct of the el ection
and/or to conduct affecting its results. This is all that the | aw requires.

That
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the objections were ultimatel y di smssed on procedural as well as
substantive grounds is immaterial. In either instance the Responder nay not
litigate the representation issues in a subsequent refusal to bargain
proceeding. Deming Dvision, Gane ., 218 NLRB 130, 89 LRRM 1638 (1975);
Dougl as Gounty H ectric Menbershi p Goop., 148 NLRB 559, enf'd. 358 F. 2d 125,
61 LRRM 2679 (5th dr. 1964).

At the hearing the ALOgranted the General Gounsel's notion to
anend the conplaint to allege that Ernest Perry, Perry Farns, Inc., and
Lathrop FarmLabor Center, Inc., (hereafter LFLO, constitute a single
enpl oyer for the purposes of the Act. The ALOso found in his Decision.
Respondent has taken exception on several grounds: (1) that the Board never
acquired jurisdiction over either B nest Perry as an individual or over
LFLC in that they were not served wth a copy of the charge or the
conplaint; (2) that as a natter of lawthe ALOerred in his finding that the
three entities were one for purposes of the ALRA V¢ find that neither of
these exceptions has nerit.

Uoon the facts of this case, largely as admtted by Respondent at
trial, it is clearly established that Ernest Perry, Perry Farns, Inc., and
LFLC are a single integrated enterprise and conpri se one enpl oyer for the
purposes of this Act. Ernest Perry ows all stock in, and is President of,
Perry Farns, Inc. Leonardo Loduca is its Vice-President. Perry and Loduca
each own 50%of the stock of LFLC Again, Perry is the President and Loduca
the Mice-President. Both LALC and Perry Farns, Inc., share the sane address
and sane tel ephone nunber. Ernest Perry nakes all of the naterial decisions

for both entities. H controls and admni sters, and nake
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the labor relations decisions and policy for both. Perry al so establishes
and negotiates the deals in which the two corporate entities partici pate.
The record discloses that one or the other of these entities variously
functioned under Perry's personal direction during 1975 as an owner of
grow ng crops, as a labor contractor, and as a customfarner and harvester,
and that it was Perry who determned i n which capacity they functioned. A
the tine the petition herein was filed, for exanpl e, LFLC which usually
operates as a labor contractor according to Perry, was in fact harvesting
tomatoes for its ow account. It was therefore an agricul tural enpl oyer
wthin the neaning of the Act at that tine.

(n the basis of the above and the entire record herein, we adopt
the ALOs finding that Ernest Perry, Perry Farns, Inc., and LFLC are a
single integrated enterprise and constitute one enpl oyer for the purposes of
the Act. See , e.g., Marsal Transport, Inc., 199 NLRB 689, 82 LRRM 1094
(1972); Barrington P aza and Tragniew Inc., 185 NLRB 962, 968-69, 75 LRRM

1226 (1970), enf'd. and nodified on other grounds sub nom NLRB v. Tragni ew

470 F.2d 669, 81 LRRM 2336 (9th dr. 1972). Having established that the
three entities are legally one, it follows that the failure to nane as
respondents, or to serve a charge and/or conpl aint upon, B nest Perry or
LALCis not naterial herein, and we shall enter a renedi al order which
applies to all three. Barrington P aza and Tragniew Inc., supra; Esgro,

Inc., and Esgro Valley, Inc., 135 NLRB 285, 49 LRRM 1472 (1962).

Respondent rai ses several exceptions going to the

constitutionality of unfair |abor practice proceedi ngs under the
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Act. The first is that the ALRA unconstitutionally confers judicial power
upon this agency in violation of Article I1l, 8 3 of the Galifornia
Gonstitution. The second is that the review procedure set forth in 8§ 1160.8
of the Act unconstitutionally limts the power of the courts to reviewthe
findings of the agency. As both of these contentions have recently been
resolved in this agency's favor by the Ffth ODstrict Gourt of Appeal in
Tex-Cal Land Managenent, Inc., v. Agricultural Labor Relations Board, 5 Qv.

3395 (2/21/78) we find these exceptions to be without nerit.
Qher § 1153(a) Mol ations

The ALO found that on August 30, 1975, Respondent, by E nest
Perry, violated the Act by provoking a fight with a Uhion organi zer, by
interfering wth the Unhion's communi cation with workers, and by damagi ng or
destroying union property. This conduct occurred in the presence of
Respondent ' s agricultural enpl oyees. The ALOrefused to find that the
assault itself was a violation of the Act. The General Counsel has excepted
to this conclusion, and to other |anguage utilized by the ALO which he
contends may create the inpression that resort to | aw enforcenent officials
is an appropriate enpl oyer response irrespective of the circunstances in
which it occurs.

As regards the latter issue, this Board has clearly

indicated to the contrary in several cases. See, e.g., Tex-Cal

Land Managenent, Inc., 3 ALRB No. 14 (1977); D Arrigo Bros.

Conpany, 3 ALRB No. 31 (1977). Unlawful enployer interference
with enpl oyee rights is not nmade | awful by the nature of the
nmedi um t hr ough whi ch the violator chooses to act. Any inference

to the contrary
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whi ch nay be based on the ALOs | anguage is hereby expressly rejected.

VW agree wth the General Gounsel that the ALO' s distinction
between the Respondent's liability for provoking the fight and the fight
itself is not a tenabl e one under the facts of this case. V¢ find no nerit
In Respondent's argunent that finding a violation requires a show ng t hat
the organi zers were lawully on the property.

In Tex-Cal Land Managenent, Inc. , supra , we held that the Act

proscribes resort to violence of precisely the sort revealed in this case in
the presence of agricultural enployees. Only a show ng of i nmnent need to take
such action in order to protect tangible property interests or persons woul d
justify such conduct. This hol ding was prem sed on our consideration of federal
| abor experience and on the special concern of the Legislature, as stated in
the AARA' s preanbl e, that an end be nade to the unstabl e and vol atil e condition
which historically had existed in Galifornia s agricultural industry. Those
principles apply here. B nest Perry chose to vindicate his clains of right in
this case by shouting at the organi zers, pushing and shoving them throw ng
their authorization cards on the ground, precipitating an altercation in which
the organi zer's nustache was partially pulled off, and displ aying an axe handl e
inathreatening manner. This entire course of conduct, including the fight
itself, was violative of the Act, and we so find. V& shall therefore nodify the
renedi al order accordingly.

LI
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The Renedy
I. The Nake-Wiol e Renedy for Refusal to Bargain

V¢ have el sewhere reviewed the history and background of the nake-

whol e renedy for refusal to bargain. See AdamDairy, 4 ALRB No. 24 (1978),

deci ded today. Ve adopt that discussion here and, nost specifically, the
conclusion that the ALRB has been granted the renedi al power which the
National Board determined it did not possess.

V¢ turn next to a consideration of when the renmedy shoul d be
applied. The statute directs that the Board may order a nake-whol e renedy
when it "deens such relief appropriate.” The ALOfound that the nake-whol e
renedy was appropriate on the facts of this case. The essence of his anal ysis
and his failure to characterize the Respondent's refusal as, for exanpl e,
“flagrant,” "wllful,” or "frivolous" inplies that he woul d apply the renedy
wherever a refusal to bargainis nade out. This is clearly the General
Gounsel ''s position as well. The Respondent and am cus, however, both argue
that federal precedent limts the applicability of the renedy to only those
cases where the enpl oyer's conduct can be shown to be "a clear and fl agrant
refusal to bargain for patently frivol ous reasons. "

In our view the appropriateness of this renedy is ultinately

to be determned by an anal ysis of the conpeting interests

Z Respondent's additional argunent is that the renedy cannot be applied
wthout a finding that "but for" the enployer's refusal to bargain a contract
woul d have been signed. This position Is erroneous. It elevates the
Respondent ' s own unl awful conduct (the refusal to bargain) to the status of a
virtual bar to any inplenentation of the renedy. Such a result has no basis
inlawor equity. See also the discussion onthis point in AdamDairy,
supra, slip op. at 14-15.
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affected and a bal ancing of their respective weights in light of the goal s and
policies of the Act. This process |eads us to conclude that the nmake-whol e
renedy i s appropriate whenever an enpl oyer has been found to have refused to
bargain in violation of Section 1153 (e) and (a) of the Act and the enpl oyees
have suffered | osses of pay as a result. For the purpose of analysis at this
juncture, the fact of loss to the enpl oyees may be presuned. 0. NLRBv. Mastro

P astics Gorp., 354 P.2d 170, 178, 60 LRRM 2578 (2nd A r. 1965).

In the preanble to the Act, the Legislature set forth

certain basic principles to which we nust turn for guidance in our task of
construing and inplenenting this law The Legislature stated that by enacting the
| aw the people of Galifornia sought to "ensure peace in the agricultural fields by
guaranteeing justice for all agricultural workers and stability in |abor
relations.” Preanble, Section 1, ALRA The statute was further designed, so the
Legislature guides us, to" ... bring certainty and a sense of fair play" to the
enpl oyer/ enpl oyee relationship in agriculture. Preanble, Section 1.5 ALRA
Fnally, in Section 1140.2 of the Act, we find the follow ng statenent of the
intent of the | egislation:

It is hereby stated to be the policy of the Sate of

Galifornia to encourage and protect the right of agricul tural

enpl oyees to full freedomof association, self-organization,

and desi gnation of representatives of their own choosing, to

negotiate the terns and conditions of their enploynent, and

to be free fromthe interference, restraint, or coercion of

enpl oyers of labor, or their agents, in the designation of

such representatives or in self-organization or in other

concerted activities for the purpose of collective bargaini ng

or other mutual aid or protection. For this purpose this

part is adopted to provide for collective-bargaining rights
for agricultural enpl oyees.
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The above principl es show clearly that when an enpl oyer refuses to
bargain with the certified representative of its enployees it coomts an act
which strikes at the very heart of the systemof | abor-nmanagenent rel ations
whi ch the Legislature sought to create. It has thereby deprived the enpl oyees
of their statutorily created right to be represented by their Board-certified
agent in the negotiation of the wages, hours, and other terns and conditions of
their enpl oynent. The enpl oyees suffer this same | oss whet her the enpl oyer's
refusal to bargain is designed solely to procure reviewin the courts of the
underlying election issues or is of the flagrant or wllful variety. This
identity of harmis the crux of the question concerni ng when the renedy ought
to be applied. As between the innocent enpl oyees and the enpl oyer which,
havi ng once had the full opportunity to litigate neritorious representation
obj ections before the Board, now seeks a second reviewin the courts by a
refusal to bargain, traditional principles of equity and the goal s and poli ci es
of the Act require that the enpl oyer bear the actual burden of its own conduct.

Wiere the enpl oyer's conduct is wllful or flagrant, there can be no question

that the sane result nust apply.

¥ Respondent and the amcus argue that the nake-whol e renedy woul d be
"punitive" in any case not of the "flagrant” or "wllful" variety. The Suprene
Gourt of the Lhited Sates rejected a simlar attenpt to narrowy construe the
back pay powers of a Federal D strict Gourt acting under Title M1 of the Avil
Rghts Act of 1964, in a fashi on whi ch succinctly disposes of that contention
herein: |f backpay were awardabl e only upon a show ng of bad faith, the renedy
woul d becone a puni shnent for noral turpitude, rather than a conpensation for
workers' injuries. This would read the "nake-whol €' purpose right out of Title
MI, for aworker's injury is no less real sinply because his enpl oyer did not
inflict it in"bad faith."(Ewhasis added). A berarle Paper Co. v. Mody, 422
US 405, 422 (1975).
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A contrary concl usion would create a situation in which only the
enpl oyer would be the ultinate beneficiary of its refusal to bargain
regardl ess of the eventual result of its appeal. |If it were found by the
court to be under a valid bargaining obligation it would then sinply be
ordered to bargain wth the union; an obligation which it had avoi ded during
t he pendency of the Board and court proceedings. Inthe end, it would
likely face a union weakened by attrition and delay. If, on the other hand,
its position is sustained by the courts, the enpl oyer woul d be relieved both
of the duty to bargain and of any nake-whol e liability. Such a system
contains great incentive for a refusal to bargain. It stands in
contradiction of the statutory principles set forth above.

It is argued that because an enpl oyer can gain review of the
Board' s certification order only by precipitating a refusal to bargain
charge and conplaint [See, e.g., A F. of L. v. NRB 308 US 401, 5 LRRM
670 (1941); N shikawa v. Mahony, 66 CA 3d 781 (1977)], the application of

t he make-whol e renedy in "technical" refusals to bargain has the effect of
penal i zi ng the enpl oyer whi ch seeks such review However, in Gonsol o v.

Federal Maritine Coormssion, 383 US 607 (1966), the Suprene Gourt of the

Lhited Sates rejected a simlar contention regarding the application of
conpensatory renedies wthin the power of that agency by statute. In that
case the Federal Maritine Commssion had ordered the carrier to pay
conpensat ory danages to a shi pper whi ch had been deni ed reasonabl e access to
the carrier's vessels because of an invalid shipping arrangement wth

anot her party. The Commssion had previously ruled simlar shipping

contracts unl awful . The Gourt
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of Appeal s had found the agency's inposition of a conpensatory award inequitabl e,

| argel y because the respondent mght have believed in good faith that its conduct
was not unlawful in view of the unsettled |law on the issue. The Suprene Court,
however, characterized the respondent's conduct as the product of a cal cul at ed
ganbl e that precedent contrary to its position coul d be successfully distingui shed.
There was a substantial risk that it could not. The Gourt upheld the order for a
conpensatory award, holding that "[a]t any rate, it has never been the | aw t hat
alitigant is absolved fromliability for that tine during which his litigationis
pending." |d. at 624-25. The Gourt further noted that during the pendency of the
appeal the respondent had been abl e to postpone the end of its unl awful conduct

and the petitioner continued to suffer injury. %

It is our conclusion, inthe light of all of the above considerations,
and in viewof the record herein, that the Respondent be ordered to nake its
enpl oyees whol e for the | osses of pay incurred by themas a result of Respondent's

refusal to

¥ Among the cases cited in this connection by the Gourt was
NLRB v. Hectric Vacuumdeaner (., Inc., 315 US 685 10 LRRM 501
(1942). In that case the NLRB had ordered, inter alia, that the enpl oyer
reinstate and provi de back pay to certai n enpl oyees. There was a two year
del ay between the issuance of the conplaint and the Board s final order,
due largely to the Board s failure to enter an internediate report. The
Gourt nonet hel ess saw no ground for reducing the period for the award,
concluding that "[w e cannot penalize the enpl oyees for this happening."
Id. at 698. In APWProducts (o., Inc., 137 NLRB 25, 29-30, 50 LRRVI 1042,
enf'd. 316 F.2d 899, 53 LRRM 2055 (2nd G r. 1963), the NLRB relied upon a
simlar analysis of conpeting interests in overruling its prior practice of
excl udi ng from backpay awards the period fromthe i ssuance of the Trial
Examner's decision finding no Section 8(a) (3) violation to the Board's
deci sion reaching a contrary concl usi on.
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bargain wth their certified bargaining representative.

V¢ are, of course, applying the make-whol e renedy only to the case now
before us. Qur concurring col | eague, while not articulating his standard
of application, agrees that the renedy is warranted on the facts of this
case, but suggests that by our analysis of the nake-whol e provision we
are rendering surplus the phrase "when the Board deens such reli ef

appropriate.” An anal ysis of the remai nder of the pertinent |anguage
shows, however, that the nake-whol e provision is but one of several
exanpl es of affirnative action that the Board nay order in a particul ar
case:

[the Board] ... shall issue ... an Qrder requiring such person to

cease and desist fromsuch unfair labor practice, to take

affirmative action, including reinstatenent of enployees, wth or

w t hout back pay, and naki ng enpl oyees whol e, when the Board

deens such relief appropriate, for the | oss of pay resulting from

the Enployer's refusal to bargain, and to provide such ot her

relief as wll effectuate the policies of this part.

The inplenentation of this, or any renedi al power, of course, first
requires a finding that an unfair labor practice has been conomtted. V¢
obvi ously cannot, and do not here, specul ate about whether in sone
future case an Enployer wll be found not to have bargai ned i n good
faith, or if so whether the enpl oyees have | ost pay as a result. As

i ndi cated previously, we al so do not seek to deprive an Enpl oyer of "due
process" in his testing of his legal obligations, but we do suggest that
the Enployer's right to seek such determnations shoul d not be financed
by his enployees. In this case and in AdamDairy, we have di scussed at
length the factors which have | ed us to our conclusion, not to prejudge
future cases, but out of a desire to deal fully wth the wde variety of

contentions advanced by the parties and the amcus in their briefs and
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exceptions, and because in this case of first inpression, our public
responsibility requires it.

Wi | e the concurrence enphasi zes one precept of statutory
construction, it ignores other principles of interpretation, equally vital,
whi ch buttress our construction of the nake-whol e provision. These rul es
were recently conprehensively reviewed by the Gourt in Seilberg v. Lackner,

69 C A 3d 780, 785 (1977):

In construing a statute, the court should ascertain the intent of the
Legi slature so as to effectuate the purpose of the law (Cossack v. Aty
of Los Angel es (1974) 11 Gal. 3d 726, 732 [114 Gal. Rotr. 460, 523 P.2d
260]; Select Base Materials v. Board of Equal. (1959) 51 CGal. 2d 640,
645 [335 P.2d 672]). In determning the legislative intent, the court
turns first to the words used in the statute (Peopl e v. Know es (1950)
35 CGal.2d 175, 182 [217 P.2d 1]). The words, however, nust be read in
context, keeping in mnd the nature and obvi ous purpose of the statute
(Johnstone v. R chardson (1951) 103 Gal . App.2d 41, 46 [229 P.2d 9]),
and the statutory | anguage appl i ed nust be given such interpretation as
wll pronote rather than defeat the objective and policy of the | aw
(dty of LLA v. Pac. Tel. & Tel. (0. (1958) 164 Cal . App. 2d 253, 256
[330 P.2d 888]). Satutes or statutory sections relating to the sane
subj ect nust be construed together and harnoni zed i f possi bl e (Mannhei m
v. Superior Gourt (1970) 3 Cal.3d 678, 687 [91 Gal. Rotr. 585, 478 P.2d
17]; Qounty of P acer v. Aetna Cas. etc. (0. (1958) 50 Cal .2d 182, 188-
189 [323 P.2d 735]).Finally, in ascertaining legislative intent, the
courts shoul d consider not only the words used, but shoul d al so take
into account other matters, such as the object in view the evils to be
renedi ed, the history of the tines, |egislation upon the sane subj ect,
publ i ¢ policy and cont enporaneous construction (Alford v. Pierno (1972)
27 Cal . App. 3d 682, 688 1104 Cal. Rotr. 110]; Estate of Jacobs (1943) 61
Gal . App. 2d 152, 155 [142 P. 2d 454.

V¢ have determned in AddamDairy, 4 ALRB No. 24 (1978) that the
term"pay" in the statute has a broad neani ng, enconpassing all of the

el enents of the conpensation due the enpl oyee. V¢ adopt

Vg
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that construction here— As in AdamDairy, the record here discl oses that
the typical DFWcontract contains a w de range of benefit provisions

i ncl udi ng heal th and nedi cal coverage, pension benefits, social/educational
services, as well as overtine, shift premuns, standby and travel pays, paid
vacations and holidays. As all are species of enpl oyee conpensation, we
have the power to order that the Respondent's enpl oyees be nade whol e for
their |oss.

Ininplementing this renedy we are mndful of the basic renedi al
principles established under the national |abor |aw and applicable to the
ALRA as well. The Board has broad discretion to devi se renedi es, provided
only that they effectuate the purposes of the Act. NLRBv. Seven-lp
Bottling Go., 344 US 344, 31 LRRM 2237 (1958). Particularly in the

formul ati on of conpensatory nonetary renedies, this discretion has been
accorded w de scope since the early days of the Wagner Act. See Phel ps

Dodge Corp. v. NLRB, 313 US 177, at fn. 7, 8 LRRVI439 (1941); NLRB v.

Seven- b Bottling Go., supra. Because in naking this anard, we are

venturing close to the coll ective bargaining process itself, we are al so
cogni zant of other considerati ons which are relevant to its formul ation.
The Board is vested with the obligation to give "... coordinated effect to

the policies of the Act." Seven-Up, supra. This requires us to consider and

accommodat e the parallel statutory directives that we nake enpl oyees whol e
(Labor Gode Section 1160.3), that we not conpel party agreenent to

particul ar contract terns

¥ V¢ therefore do not adopt the ALOs recommendation that the UFWbe
conpensated for its loss of union dues during the nake-whol e peri od.
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(Labor Gode Section 1155.2(a)), and that whatever renedi al course we fol | ow
be pronotive of future collective bargai ning between these parties (Labor
Gode Section 1140. 2).

In AdamDairy, supra, decided today, we have di scussed in detail

the consi derations which have notivated our deliberations on the question of
the calculation of this anard. V& wll not repeat themhere, though we

i ncorporate that discussion herein by reference. The positions ascribed to the
General Qounsel, the Charging Party, and Respondent in that case are
substantially identical to those presented in the record and briefs inthis
nmatter. Qur ultinate resolution of these issues is the sane. The

evidence in this case concerns the sane URWcontracts whi ch were

nore extensively treated in the AdamDairy litigation. For the

calcul ation of the renedy herein, we have relied both upon the

evi dence regarding UFWcontracts submtted to the ALOin this

nmatter and our notice of the nore extensive evidence regardi ng

these sanme contracts in the AddamDairy case.-¥ The specific

sour ces upon which we rely w il be indicated where appropri ate,

hereaf ter.

A Glculation of the Basic Wge Rate

As noted in the AdamDairy case, we have chosen to take a
general i zed approach to the cal cul ati on of the actual nake-whol e sumin order
to avoid the conpl exities and del ay attendant to a "costing-out” approach to

this question using a typical UFWcontract

¥ See NLRBv. Seven-lp Bottling. ., supra, holding that "... in
devising a renedy the Board is not confined to the record of a particul ar
proceeding.” 344 US at 349. See also K Davis, Admnistrative Law
Text, Sections 15.02, 15.03 (Third Ed. 1972).
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on the basis of the evidence here, as in Adam we have determned that
the predictabl e effect of the UPWs representation in the first year of
its contracts negotiated during the initial certification year at
Respondent was the establishnent of a uniformbasic wage rate averaging

$3.13 per hour. V¢ take notice fromthe Adamrecord that in the second

year of these contracts the average rate was $3.26 per hour.

B. Galculation of Fringe Benefits

As previously discussed, we construe the term"pay" broadly to
include all elenents of the total conpensation paid to the enpl oyee. V¢
nust nowturn to a calculation of the fringe benefit aspect of the nake-
whol e awar d.

VW begin by taking notice of the fully devel oped character the
typical UFWcontract. Ve rely upon the several introduced into evidence
herein, our admnistrative notice of the evidence regarding the contracts

in AdamDairy, and our examnation of 19 contracts on file wth the

Departnent of Industrial Relations. See Labor Code § 1151.5. These
contracts typically provide for a wde range of benefits beyond the basic
wage. These include overtine and shift premumpays, standby and travel
tine pays, vacation and holiday pays, paid bereavenent and jury |eaves, and
paynents to heal th/ nedi cal, pension and soci al / educati onal funds. They are
all nodes of conpensation; in sone instances directly paid to the workers,
inothers, diverted to a plan admni stered for the workers' benefit.

W are confronted wth alternative approaches to cal cuating

the val ue of the fringe benefits in the nake-whol e award.
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(ne approach woul d entail a conprehensi ve review of the Respondent’'s records in
order to apply to that agricultural operation the provisions of a typical WPW
contract. V& have rejected that nethod in AddamDairy and reject it here as
well. It would invol ve | engthy post-deci sional proceedi ngs and woul d pl ace t he
Board in the position of assessing various alternative contractual provisions
and their applicability to Respondent's operations. In other words it woul d
place the Board virtually at the heart of the coll ective bargai ni ng process.
This is not, in our judgnent, the way to foster future negotiati ons between
these parti es.

V¢ have chosen to proceed on a nore generalized basis in
reliance upon a recent Bureau of Labor Satistics publication show ng the
rel ati ve proportions which pay for straight-tine worked and various fringe

benefits occupy in relation to total enpl oyee conpensation. See AdamDairy

supra, slip op. at 26-28.

Proceeding on the basis of this data, we wei ght the basi c nmake-
whol e wage of $3.13 in 1976 at 78%of the total make-whol e conpensation
recei ved by Respondent's enpl oyees. The m ni num nake-whol e wage per enpl oyee
per hour in 1976 shall therefore be $4.01. This sumis produced in the
fol | ow ng nanner:

$3.13 = .78 X (where X equal s the total conpensati on)

$3.13 = X
.78
$4.01 = X

Assuming a need to cal cul ate make-whol e for 1977, the second
year, the m ni mrumnake-whol e rate per enpl oyee per hour shall be $4.17,
usi ng the sane cal cul ati on net hod.

V¢ recogni ze that there may be nunbers of Respondent's
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enpl oyees who recei ve conpensati on above the basi c wage rate because of
seniority, job skills, etc. Rather than specul ate about the nmake-whol e wage
for these persons, their nake-whol e conpensation shall be cal cul ated on the
followng basis. To the extent that Respondent, during the nake-whol e
period described hereafter, pays any bargai ning unit enpl oyee a wage in
excess of its prevailing basic wage, that sane percentage shall be reflected
in the nake-whol e anard. [If, for exanpl e, an enpl oyee is paid 10%nore than
the Respondent's basic | abor rate, his or her nake-whol e amount shall be

i ncreased proportionately to $3.44 per hour ($3.13 plus 10%of $3.13).

C The Total Mke-Wol e Anard

The record in this case establishes that Respondent Perry, acting
either personally or through one or another of the entities he controls, was
a customfarner, a customharvester, a grower, and perhaps a | abor
contractor during the year 1975. To the extent that this pattern occurs
during the make-whol e period, it is our present intent that the nake-whol e
award shal | not be applicabl e during those periods, to the extent Respondent
was acting in the capacity of a labor contractor. |If, for exanple, during a
gi ven peri od Respondent was simul taneously acting in relation to sone
enpl oyees as a | abor contractor and in relation to others as an enpl oyer
w thin the neani ng of Labor Gode Section 1140.4(c), then the award w |l have
to be calculated in accord wth the statutory design; the | abor contractor
peri od woul d be excluded, the non-contractor period included. If Respondent
was acting solely as a | abor contractor during a specific period, then that

peri od shoul d
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be totally excluded fromthe cal cul ation.

D The Duration of the Nake- Wol e Peri od

The ALO found that the Respondent had failed and refused to

bargai n col l ectively wth the UFWcomenci ng on January 13, 1976, the date of
the first denand to bargain after the effective date of the certification.
The period of the nake-whol e award shall therefore be fromJanuary 13, 1976
until the Respondent commences to, and does bargain in good faith to contract
or inpasse. At the present tine we foresee no need to adopt the General
Qounsel ''s proposal that the Respondent be required to continuously pay
nont hl y nake-whol e anmounts into an escrow fund during the actual bargaini ng
process. The potentially harnful inpact of this procedure on the collective
bar gai ni ng process outweighs its benefits in our view However, we renain
open to the need in the future to nodify our inplenentation of this renedy if
ci rcunstances warrant a sharper incentive to good faith bargai ni ng

LITITITTIT1T11]

LITITTITTTTTTT]

[rrrtrrrrrrrrn

¥ The record in this case suggests that in sone situati ons where the
Respondent is functioning as a farner, e.g., harvesting crops for its own
account, the enployees are paid on a piece-rate basis. V@ are aware that in
nany i nstances workers conpensated on this basis may earn nore than those
conpensat ed by the hour, when the total piece-rate conpensation i s converted
into an hourly rate. No piece-rate data was presented In either this case or
AdamDairy. Qur examnation of UFWcontracts filed wth the Departnent of
Industrial Relations indicates that these piece-rates are frequently
conpl ex. To the extent then, that our award here fails to nake t hese pi ece-
rate workers whole in a substantially just fashion, any party nmay nmake an
appropriate notion to the Board for suppl enentary proceedings limted to
evi dence on this issue.
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Goncl usi on

V¢ shal|l therefore order that the Respondent nake its bargai ni ng
unit enpl oyees whol e for the | oss of wages suffered by themas the result of
the Respondent's refusal to bargain fromJanuary 13, 1976 to such tine as the
Respondent commences to bargain in good faith and does bargain to contract or
i npasse. The | oss of wages shall be, at a mninum the net difference between
the total conpensation per hour paid by the Respondent during the make-whol e
period (including the per hour val ue of the Respondent’'s contribution to
fringe benefits, if any) and, in 1976, the sumof $4.01 per hour. 1In 1977 it
shall be the net difference between what Respondent did pay and the nake-
whol e rate of $4, 17 per hour.

RER

Pursuant to Labor Code Section 1160. 3 the Respondent, Ernest Perry,
Perry Farns, Inc., and Lathrop FarmlLabor Center, Inc., its officers, agents,
successors and assigns i s hereby ordered to:
1. GCease and desist from

a. Interfering wth, by neans of assaults, threats, or
intimdation, representatives of the Lhited FarmWrkers of Anerica, AFL-A O
(UAY, in the presence of agricultural enpl oyees or in circunstances in which
it islikely that agricultural enployees wll |earn of such conduct.

b. Danagi ng property of the UFWin the presence of
agricultural enployees or in circunstances inwhichit is likely that
agricultural enployees wll learn of such conduct.

c. Refusing to bargain collectively in good faith wth
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the UFWas the certified excl usive bargai ning representative of its
agricultural enployees in violation of Labor (Gode Sections 1153 (e),(a) and
1155. 2 (a), and in particular by (1) refusing to neet at reasonabl e tines and
pl aces wth the UFWfor the purpose of collective bargai ning and (2) refusing
to furnish the UWPWw th information requested by it and rel evant to coll ective
bargai ning in good faith

d. In any other nanner interfering wth, restraining, or
coercing agricul tural enpl oyees in the exercise of those rights guarant eed
by Labor Code Section 1152.

2. Take the followng affirmative action which is deened necessary to
effectuate the policies of the Act:

a. Uoon request, bargain collectively wth the UFWas the certified
excl usi ve col | ective bargai ning representative of its agricultural enployees,
and if understanding is reached, enbody such understanding in a signed
agr eenent .

b. Furnish to the UFWthe infornati on requested by it rel evant
to the preparation for, and conduct of, collective bargai ni ng.

c. Mike its agricultural enpl oyees whol e, in the nanner
specified in the portion of the foregoing Decision entitled "The Renedy, "
for all losses of pay sustained by themas the result of Respondent's
refusal to bargain

d. Preserve, and upon request, nake available to the Board or its
agents, for examnation and copying, all records relevant and necessary to a

determnation of the anounts due its enpl oyees under
LITILLIITIIIgg
LILILIIITIITg
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the terns of this Oder.

e. Execute the Notice to Enpl oyees attached hereto. Upon its
translation by a Board Agent into appropriate | anguages, Respondent shal l
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereafter.

f. Post copies of the attached Notice for 90 consecutive days at
pl aces to be determned by the Regional Director.

g. Provide a copy of the Notice to each enpl oyee hired by the
Respondent, when not engaged as a | abor contractor wth regard to that
enpl oyee, during the 12 nonth period fol l ow ng the i ssuance of this
Deci si on.

h. Mil copies of the attached notice in all appropriate
| anguages, within 30 days fromrecei pt of this OQder, to all enpl oyees
enpl oyed during the payroll period i medi ately precedi ng August 30, 1975.

I. Arepresentative of the Respondent or a Board Agent shall read
the attached notice in appropriate | anguages to the assenbl ed enpl oyees of
the Respondent on conpany tine. The readi ng or readi ngs shall be at such
tines and places as are specified by the Regional Drector. Followng the
readi ng, the Board Agent shall be given the opportunity, outside the presence
of supervisors and nanagenent, to answer any questions enpl oyees nay have
concerning the Notice or their rights under the Act. The Regional D rector
shal| determne a reasonabl e rate of conpensation to be paid by the
Respondent to all non-hourly wage enpl oyees to conpensate themfor tine | ost
at this reading and the questi on and answer peri od.

j. Notify the Regional Drector inwiting, wthin 30
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days fromthe date of the receipt of this Oder, what steps have been taken
toconply wthit. Uon request of the Regional Drector, the Respondent
shal | notify himperiodically thereafter in witing what further steps have
been taken in conpliance wth this Oder.

It is further ordered that the certification of the
Lhited FarmVWrkers of Averica, AFL-A Q as the excl usi ve bargai ni ng
representati ve of Respondent's agricultural enployees is extended for a
peri od of one year fromthe date on whi ch Respondent commences to bargain in
good faith wth said union

Al allegations of the Conplaint as anended at trial not found

herei n are hereby ordered di sm ssed.

DATED April 26, 1978

ERALD A BROM Chai r nan

RCBERT B. HUTCH NSON  Menber

RONALD L. RUZ Menber

HERBERT A PERRY, Menber
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MEMBER MOCARTHY, Concurri ng:

n the facts of this particular case, | agree that it is
appropriate for the Board to i nvoke the nake-whol e renedy. However, |
cannot subscribe to the broad rul e which underlies the ngjority's
application of the renedy. The nmajority has announced that it will
grant make-whole relief in all instances where there has been a refusal
to bargai n and enpl oyees have incurred | osses of pay as a result.

Rat her than adopt such a broad rule, the Board shoul d proceed on a
case-by-case basis in the application of nake-whole. | believe this to
be not only a nore sound approach, but al so one that is required by the
appl i cabl e | anguage of the Act.

Section 1160.3 of the Act provides in pertinent part that a
party found to have coomtted an unfair |abor practice may be required
by the Board "to take affirnative action, including reinstatenent of
enpl oyees wth or wthout backpay, and naki ng enpl oyees whol e, when the

board deens such reli ef
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appropriate, for the loss of pay resulting fromthe enpl oyer's refusal to
bargain, and to provide such other relief as wll effectuate the policies

of this part." Had the Legislature intended for the nake-whol e renedy to
be applied in all instances of refusal to bargain where | oss of pay has
resulted, it would not have added the qualifying phrase, "when the board
deens such relief appropriate”. |If the qualifying phrase is renoved, the
statutory provision reads the sane as the rule adopted by the najority.
Under the najority's approach to nmake-whol e, the qualifying phrase thus
becones superfluous. Such aresult is contrary to a well-established rule
of statutory construction. ¥

By the terns of the statute, it is incunbent upon the Board to
determne in each instance whether the facts warrant use of the nake-whol e
renedy. To apply nmake-whol e in every Section 1153(e) case, w thout regard
to the basis or nature of the refusal to bargain and ot her rel evant
ci rcunstances, mght well be an abuse of our discretion.

A case- by-case approach to nake-whol e relief recogni zes the
i nportance of proceeding cautiously in a critical area where the Board
| acks gui dance in the formof precedent or enpirical evidence. It
recogni zes that the nmake-whol e renedy tends to establish terns of a

col l ecti ve bargai ni ng agreenent whi ch,

Y1t will be presuned that every word, phrase and provision used in a
statute was intended to have sone neani ng and performsone useful office;
a construction naki ng sone words surplusage is to be avoi ded. Vétkins v.
Real Estate Commissioner, 182 C A 2d 397, 400 (1960); Myer v. Vérknen's
Gonp. Appeal s Board, 10 C 3d 222, 230 (1973); Van Niuis v. Los Angel es
(Sgggg)(b. ,36 CA 3d 222, 228 (1973); People v. Glbert, 1 C 3d 475, 480
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even in the absence of the refusal to bargain, mght never have cone into
exi stence. It recognizes that the due-process rights of the enpl oyer who
has a good faith doubt as to the validity of the certification mght be
adversely affected since his only neans of obtaining judicial reviewis to
incur a refusal-to-bargain charge. Fnally, it recognizes that nake-whol e
is, ineffect, an equitable renedy, one that takes into account all of the
ci rcunstances of the refusal to bargain, and thereby increases the

probabi ity that fairness will prevail.

Dated: April 26, 1978

JGN P. MOCARTHY, Menber
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NOT CE TO BEMPLOYEES

After a hearing at which all sides had the chance to present
evidence and state their positions, the Agricultural Labor Relations Board has
found that we have violated the Agricultural Labor Relations Act by assaul ting
and interfering wth U”Worgani zers and by refusing to bargai n about a
contract wth the UFW The Board has ordered us to post this Notice and to
tﬁke other action. V¢ wll do what the Board has ordered, and also tell you
that:

The Agricultural Labor Relations Act is a lawthat gives farm
workers these rights:

(1) to organize thensel ves;
(2) toform join or help any union;

(3) to bargain as a group and to choose anyone they
want to speak for them

(4) to act together wth other workers to try to get
a contract or to help or protect each other; and

(5 to decide not to do any of these things.

Because this is true we promse you that:

VE WLL NOT in the future interfere wth union
organi zers by assaulting or threatening themor by damaging their property.

o VEE WLL bargain with the UFWabout a contract because
it is the representative chosen by our enpl oyees.

VE WLL pay each of the enployees hired by us after
January 13, 1976 any noney which they |ost because we have refused to
bargain wth the UFW

ER\EST PERRY, PERRY FARVG, INC AND
LATHRCP FARM LABCR CENTER | NC

Cat ed: By:

(Represent ative) (Title)

This is an official notice of the Agricultural Labor Relations Board an agency
of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMARY 4 ARB No. 25
PERRY FARVG, | NC Case No. 76-C&1-S

ALO DEAQ S ON

The UFWwas certified as the bargai ning representative of Respondent enpl oyees
i n Decenber of 1975, and in January 1976, nade a witten denand to bargai n and
request ed i nformation from Respondent regarding unit enpl oyees and exi sting
pay rates, job description, benefit plans, etc. Neither bargai ni ng nor
provision of information occurred and the UFWfiled charges al |l egi ng
Respondent ' s refusal to bargain. The General Gounsel's conpl ai nt al | eged
refusal to bargain and sough” the inposition of a nake-whol e order for the
refusal to bargai n under Labor Gode Section 1160.3. The Respondent sought to
def end agai nst the refusal to bargain charge by pointing to clained defects in
the underlying certification.

The ALO determned that the Respondent had refused to bargain by failing to
neet wth the UWal t hough requested to do so and by failing to provide the
UFWw th the requested infornation. Onh the basis of the General Gounsel's
anendrment at trial, the ALOfound that Brnest Perry, Perry Farns, Inc., and
Lathrop Farm Labor Center (LFLO were one Enpl oyer wthin the neani ng of the
Act. The ALOfixed the begi nning of the Respondent’'s refusal to bargain on
January 13, 1976, the date of the UPWs first effective request to bargain.
The ALO additional |y found that Respondent viol ated Section 1153(a) of the Act
by its actions on August 30, 1975, ininterfering wth, threatening, and
danagi ng the property of the UFWorgani zers present that day to procure

aut hori zation cards.

The ALO recommended that the Respondent be ordered to nmake-whole its

enpl oyees for | osses sustained 'by themas the result of the Respondent's
refusal to bargain. The ALO recommended awar di ng nake-whol e on the basi s
of the highest rates sel ected fromanong UFWcontracts. He woul d al so
award | ost union dues to the UFW

BOARD DEO S ON

The Board affirned the ALOs findings and concl usi ons, but nade
nodi fications in his Oder based on its constructi on of the make-whol e
provi si on.

The Board initially rejected the Respondent's claimthat the AAO had erred in
his finding of the August 30, 1975 assault incident because it was not charged
wthinthe 6 nonth limtation of Labor Gode Section 1160.2. The Board rej ected
this claim citing two Federal Gourt of Appeal cases to the effect that the
limtation period is not jurisdictional, but nust be affirmatively rai sed by
the Respondent. dting Chicago Roll Farmng Go., 167 NLRB 961, 971, 66 LRRM
1228, ent'd 72 LRRM 2683 (7th dr. 1969); Shumate v. NLRB, 78 LRRVI 2905, 2908
(4h dr. 1971). Snceinthis case the Respondent had not raised the

def ense, and had presented rebuttal wtnesses to the incident, the Board
dismssed this aspect of the exception. In another procedural ruling, the
Board adopted the
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N.RB rule against the relitigation of representation natters in rel ated
Eef ussall to bargain cases. Ating King's Markets, 233 NLRB No. 60
1977).

The Board upheld the ALOs finding that on the facts of this case E nest
Perry, Perry Farns, Inc. and LFLC were a single integrated enterprise and
constituted one Enpl oyer for the purpose of the Act. The Board based its
finding on the followng factors: Enest Perry personally nade the |abor
relations and busi ness policy for both Perry Farns, Inc. and LFLC while he
owned Perry Farns, Inc., outright, Perry owed one-hal f of the LFLC stock
w th anot her person, who shared wth himthe corporate offices in both
entities; both corporate entities had the sane address and the sane

tel ephone; Ernest Perry determned in which capacity-—e.g., farner,
harvester, |abor contractor—he various entities functioned. Therefore,
the failure to have served B nest Perry or LFLCwth a charge or conpl ai nt
V\ﬁs nﬁt naterial to the case, and a renedial order would be entered as to
all three.

Fnally, the Board rejected the ALOs conclusion that while Ernest Perry
was liable for violating Section 1153(a) of the Act by interfering wth the
UFWor gani zers and destroying their property, etc., he was not liable for
the actual fight itself. Rather, in the Board' s view, Perry was |liable for
the entire course of conduct, including the assault on the organi zer.
dting Tex-Gal Land Managenent, 3 ALRB No. 14 (1977); D Arrigo Bros, of
Galifornia, 3 ALRB No. 31 (1977).

The Board construed the nake-whol e provision to apply to those cases where
the Enpl oyer has refused to bargain and the enpl oyees have suffered | osses
of pay as aresult. It rejected the clai mof Respondent and the am cus
that the renedy shoul d apply only where the refusal to bargai n was
"flagrant” or "wllful". Because the enpl oyee's | osses were the sanme

whet her the Enpl oyer had "flagrantly” or "technically" violated the Act,
the Board found that distinction invalid.

The Board adopted the general i zed approach to the calcul ation of the basic
nake- whol e wage whi ch was set forth in AddamDairy, and took admnistrative
noti ce of the nore detail ed evidence regarding the rel evant URWcontracts
executed pursuant to Board certification which appeared in the record of that
case. On the basis of this evidence the Board determned that the URWhad
negotiated in the first year of these contracts a mni numbasic wage in the
vicinity of $3.10 per hour, wthout regard to crop or |ocation, which averaged
$3. 13 per hour. The Board adopted this figure as the nake-whol e base wage for
the year 1976. For 1977, it adopted the figure of $3.26 per hour.

As in AdamDairy, the Board resorted to generalized data sources for an
approach to the cal culation of the fringe-benefit conponent of nake-whol e which
avoi ded the changes and del ay inherent in a so-called "costing out” nethod
using a typi cal UFWcontract. The basi c docunent underlying this approach was
a Bureau of Labor Satist! publication entitled Ewl oyee Gonpensation in the
Private Nonfarm Econony, 1974 (Bulletin 1963). The publication contained the
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results of surveys conducted by the Bureau during the period 1966- 1974
regardi ng the vari ous conponents of the total conpensation paid to
enpl oyees national ly during that period. Based on this study, the
Board determined to assign to the basi c nake-whol e sumof $3.13 per
hour a val ue of 78%of the total conpensation due to the enpl oyee.

The 1;' ri nge benefits payabl e therefore nade up the renai nder of the
awar d.

The Board determned that the nake-whol e period in this case was the
period fromJanuary 13, 1976 until such tine as the Respondent conmences
to and does, bargain in good faith to contract or inpasse. However,
because of the varied functions perforned by the Respondent the Board
directed that the actual calculation of the award shoul d excl ude any
period i n whi ch the Respondent was acting solely as a | abor contractor
vis-a-vis all or sone of its enpl oyees.

In a separate opinion, Menber MCarthy concurred in the najority' s order

of make-whol e on the facts of this case, but declined to adopt the Board s

broad rule for application of the renedy. The Board shoul d proceed on a

Kkascg- b%- case basis in the exercise of the nake-whol e power according to
rthy.

* * *

TH S CASE SUMARY |S FURN SHED FCR | NFCRVATI N ONLY AND | S NOT
AN GHH G AL STATEMENT GF THE CASE (R OF THE ALRB.

* % *
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STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

CEA S ON AND REGOMMENCED CRDER G- THE ADM N STRATI VE LAWCFH GER

CGase Nb. 76-CE-| -S
In the Matter of

PERRY FARVE, | NC,

Respondent ,
and
WN TED FARM WIRKERS (F AMER CA
AFL-AQ

Charging Party.

(n the basis of a charge agai nst
perry Farns, Inc. filed by the Lhited FarmWrkers of Anerica, AFL-AQ
on January 5, 1976, the instant conplaint issued February 6, 1976.
Respondent served its answer to the conplaint on February 16, 1976. A
heari ng was conducted before an Admnistrative Law Gficer on January 31,

1977, through and incl udi ng February 4, 1977.

JUR SO CT1 QN

The conplaint alleges and the answer admts that the Enpl oyer
herein is an Agricultural Enpl oyer within the neaning of 8§ 1140. 4(c) of
the Agricultural Labor Relations Act. Pursuant to Chapter 6 of the
Agricultural Labor Relations Act, the Board has power to determne
whet her an unfair |abor practice has occurred, and if it is determned
that an unfair |abor practice has occurred. to renedy the unfair |abor

practi ce.
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The conplaint alleges, inferentially, that the enpl oyees
invol ved are agricultural enpl oyees wthin the neaning of the
Agricultural Labor Relations Act, and the answer admts, infer-
entially, that the enpl oyees involved are Agricul tural Enpl oyees
within the neaning of the Agricultural Labor Relations Act. The
testinony established that the enpl oyees invol ved were engaged in
harvesting of agricultura crops in the San Joaqui nh production
area. As the Enployer is an Agricultural Enpl oyer within the
neani ng of the Agricultural Labor Relations Act, the enpl oyees
invol ved are Agricultural Enpl oyees wthin the neaning of the
Agricultural Labor Relations Act, and these proceedi ngs are
authori zed by statute. Jurisdiction of the Agricultural Labor

Rel ations Board i s establi shed.

LABCR CRGAN ZATI ONS

The conpl aint all eges, and the answer denies, that the

Lhited FarmWrkers of Anerica, AFL-AQ is a | abor organi zation
w thin the neaning of § 1140.4(f) of the Agricultural Labor

Rel ations Act. The testinony established that the Lhited Farm
VWrkers of Anerica, AFL-AQ is an organi zation i n whi ch enpl oyees
participate, and which exists in whole or in part for the purpose
of dealing w th enpl oyers concerning grievances, |abor disputes,
wages, rates of pay, hours of enpl oynent, and conditions of work
for agricultural enpl oyees. The evidence established that the
Lhited FarmVWrkers of Arerica, AFL-AQ has been certified as a
| abor organi zation and as the representative of agricultural em
pl oyees in nunerous cases. Mreover, this | abor organi zati on has

entered i nto nunerous negotiations wth enpl oyers concerni ng
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gri evances, |abor disputes, wages, rates of pay, hours of enploy-
nent, and conditions of work, which negotiations have resulted in
nunerous | abor agreenents. The enpl oyer's contention that the
Lhited FarmVWrkers of Arerica, AFL-AQ is not a | abor organi za-
tion wthin the neaning of the Act was based upon an al |l eged di s-
parity in the effective voting power of each union nenber in

sel ecting del egates to the union's convention. This alleged
disparity appears to be simlar in nature to the disparity in
voti ng power between citizens of Nevada and citizens of Galifornia

inselecting their respective Senators to the Lhited Sates
Senate. |In any case, there does not appear to be any precedent

or statutory history indicating that the word "participate" in
§ 1140. 4(f) shoul d be construed so narrowy. |In consonance wth

the legislative requirenent that this Act be interpreted in con-

formty wth the National Labor Relations Act, the word "parti ci pate

is to be construed broadly, and is satisfied by the participation
of any uni on nenber or group of nenbers and not necessarily the
enpl oyees or the enpl oyer involved herein. The Lhited Farm
VWrkers of Anerica, AFL-AQ is a labor organization within the

neani ng of the Agricultural Labor Rel ations Act.

BEVPLOYER
The conpl aint alleges that "Respondent, dba Perry Farns,
Inc. . . .is. . .an agricultural enployer. ..." The answer
admts this allegation. The certification of representative
nanes the enpl oyer as Perry Farns, Inc. The charge on which the
conpl ai nt is based nanes the enpl oyer as Perry Farns, Inc. The

petition upon which the certification of representative i ssued
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naned t he enpl oyer as Ernest Perry/Enest Perry Farns. The
petition was filed Septenber 2, 1975. In response to the petition
the enpl oyer, by tel egramon Septenber 4, 1975, stated that the
enpl oyer's nane is Perry Farns, Inc., a Galifornia corporation.

An anendnent to the conplaint nade at the hearing
alleged that B nest Perry, Perry Farns, Inc., and Lathrop Farm
Labor Center, Inc. are one and the sane person for purposes of
the Act. Permission to anend was granted. In conformty wth
appl i cabl e Board rul es, the respondent is deened to have deni ed
the new al | egati ons wthout the necessity of anending their

answer .

Fact s.

n or about August 30, 1975, organi zers of the Lhited Farm

VWrkers of America-, AFL-AQ solicited authorization cards from
wor kers harvesting tomatoes in a field which was sonewhat off a

hi ghway in the San Joaquin production area. There were

approxi mat el y 180 enpl oyees then working. These enpl oyees were
enpl oyees of the Lathrop FarmLabor Center, Inc., a Galifornia
corporation, owned fifty percent by Ernest Perry and fifty percent
by Leonardo Loduca. Both Perry and Loduca were present and at the
field at the tine of this organizing activity. Both were invol ved
inan incident wth the union organi zers, which incident wll be
referred to infra. n Septenber 2, 1975, the union filed its
petition for an election, stating that the nunber of workers

enpl oyed was 180. For the nost part, the enpl oyees indicated on
their authorization cards that their enpl oyer was Perry. Further,

nost enpl oyees regarded their enpl oyer to be the individual,
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Ernest Perry, and did not intend to refer to the corporate
entity, Perry Farns, Inc.

Generally, agricultural enpl oyees are obtai ned by an
enpl oyer driving to a known location in town (in this case,
Sockton) wth a bus. Vrkers wlling to work that day are then
| oaded on the bus and transported to the fields. In sone
i nstances, anounting only to a snmall percentage of the workers,
wor ker s di scover by sone neans where the working field is and
drive intheir oann cars to the field, and are hired at that tine.
VWrkers are paid daily, based upon a work card which is punched
a nunber of tines indicating the nunber of units of production
the worker perforned that day. There is a known pay rate per
unit. Inthe case of the tonato fields in question, Enest Perry
personal | y supervi sed the harvest and personal |y pai d the workers
at the end of the day. Qhers could substitute for Ernest Perry
ineither activity, however, Ernest Perry perforned these activ-
ities on a regular basis. It was generally known that Ernest
Perry was the "boss."

Both Perry Farns, Inc. and Lathrop FarmLabor Center, Inc.
are Galifornia corporations. They are separate legal entities for
nany purposes. Ernest Perry owns one hundred percent of Perry
Farns, Inc. Perry Farns, Inc. did, in years earlier than 1975,
hire agricultural enpl oyees. It had possibly one agricul tural
enpl oyee on its payroll in 1975. Enest Perry is President of
Perry Farns, Inc., and Leonardo Loduca is M ce President of
Perry Farns, Inc. Enest Perry admnisters the affairs of Perry
Farns, Inc. and controls and directs is labor relations policy.

B nest Perry is President of Lathrop Farm Labor Center,
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Inc., and Leonardo Loduca is Vice President of Lathrop Farm
Labor Center, Inc. Enest Perry controls and admnisters the
affairs of Lathrop FarmlLabor Center, Inc. and controls and
admni sters its |abor relations policy.

Wth respect to the workers in the subject tonmato fiel ds,
their work cards bore the initials LFLC Presunably their pay
stubs or paychecks simlarly bore the initials LFLC Mreover,
the bus which transported the workers to the agricultural fields
bore the nane and the nunber of the Lathrop FarmLabor Center,

Inc. The record suggests that the Lathrop FarmlLabor Center, Inc

is alicensed | abor contractor wthin the neani ng of the excl usi onary

provision of 8§ 1140.4(c). Wth respect to the tonmato
fields in question, Lathrop FarmlLabor Center, Inc. was acting
as a farner and not as a | abor contractor.

B nest Perry, Lathrop FarmlLabor Center, Inc., and
Perry Farns, Inc. are all located at the sane address. Both
corporations have the sane tel ephone nunber. Neither corporate
entity has a permanent, owned situs where it farns crops year

after year.

ontentions of the Parti es.

The enpl oyer contends that it is Perry Farns, Inc., a
Galifornia corporation.

The General (ounsel of the Agricultural Labor Rel ations
Board contends that, under the circunstances, Ernest Perry,

Lathrop FarmLabor Center, Inc., and Perry Farns, Inc. forma

* k% %
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singl e enpl oyer within the neaning of the Agricultural Labor
Relations Act. The intervenor, Uhited FarmVdrkers of America,
AFL-AQ agrees wth the General Gounsel .

Anal ysi s and Goncl usi on.

Section 1140.4 of the Act defines "Agricultural Enpl oyer™
inrelevant part as foll ows:
"The term‘agricul tural enployer shall be
liberally construed to include any person
acting directly or indirectly in the
interests of an enployer in relation to an
agricul tural enpl oyee, any indivi dual
grower, corporate grower, cooperative
"grower, harvesting association, hiring
associ ati on, |and managenent group, any
associ ati on of persons or cooperatives
engaged in agriculture, and shall include
any person who owns or | eases or nanages

| and used for agricul tural purposes.

(The excl usionary provision is not here relevant as it is admtted
that Lathrop FarmLabor Center, Inc. was acting in a capacity ot her
than as a labor contractor wth respect to the tomato fields in

guestion.)

In acting as an agricultural enployer, Enest Perry has
total discretion as to whether or not to act as B nest Perry, or as

Lat hrop FarmLabor Center, Inc., or as Perry Farns, Inc., or as
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any other entity. The record discloses no limtation on the exercise of

this discretion, and in fact affirnatively establish
that the two corporations, both admnistratively and in the area
of labor relations, do exactly as B nest Perry wants themto do.
At the tine Bbnest Perry inforned the Agricultural Labor Rel ations
Board that the nane of the enpl oyer was Perry Farns, Inc., B nest
Perry knew that the enpl oyees organi zed were nomnally the em
pl oyees of Lathrop FarmLabor GCenter, Inc. and riot the enpl oyees
of B nest Perry personally or the enpl oyees of Perry Farns, Inc.
Thi s concl usi on, which is abundantly supported by the record, is
denonstrated by the fact that Perry Farns, Inc. had no enpl oyees
(at nost, one) at the tine Perry received the petition. Mreover,
Perry was fully aware that on or about August 30, the union
attenpted to solicit cards fromapproxi nately 180 workers who
were enpl oyed by Lathrop FarmLabor Center, Inc. A few days
|ater, Perry received a petition which indicated that about 180
workers were involved. Wile the Agricultural Labor Rel ations
Board had informati on fromwhich it coul d have deduced that an
entity other than Perry Farns, Inc. was the nomnal enpl oyer of
the agricultural enpl oyees invol ved, the Agricultural Labor Rel a-
tions Board has no control over the nane an agricul tural enpl oyer
w shes to use. In this case, there was an affirmative request by
the enpl oyer involved to use the nane Perry Farns, Inc. Wile it
Is quite clear that BEenest Perry's subjective notivati on was not
to call the conplex of hinself and the two corporations by the
single nane of Perry Farns, Inc., that subjective notivation is
of no nonent. It is clear that Perry thought the Agricul tural

Labor Rel ations Board had nade a severe mstake, and Perry was
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going to hel p the Board perpetuate that m stake.

Subj ective notivation is of no rel evance to these pro-
ceedings or any ot her proceedi ngs known to this witer. jec-
tive notivation, that is, notivation determned by deduction
fromobjective events, is relevant. Inthis case, thereis
sufficient evidence to find that Ernest Perry, Lathrop Farm
Labor Center, Inc., and Perry Farns, Inc., individually separate
entities for many purposes, are a single entity for purposes of
the Agricultural Labor Relations Act. | so find. Further,
find that the only legitimate interpretati on of the tel egram of
Septenber 4, 1975, sent to the Agricultural Labor Rel ations
Board, is to informthe Agricultural Labor Relations Board that
the enpl oyer desires that it be known as Perry Farns, Inc. for
purposes of all acts and activities under the Agricul tural Labor
Rel ati ons Act.

| therefore find that Ernest Perry, Lathrop Farm Labor
Center, Inc., and Perry Farns, Inc. are the enpl oyer invol ved
herein, and are col |l ectively known as Perry Farns, Inc. for
purposes of the Agricultural Labor Relations Act. This Act is
governed by precedents, where applicable, of the National Labor
Relations Act. It is clear that under the National Labor Rel a-
tions Act, the separateness of an entity for other than | abor
relations purposes is not determnative of whether or not it is
a separate entity for purposes of labor relations. As this Act
is created for the benefit of agricultural enployees, it isto
be interpreted wth respect to their viewpoint. Under these
ci rcunstances, fromthe viewpoi nt of agricul tural enpl oyees,

Ernest Perry is the boss, and the nechani smby whi ch or through
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whi ch BErnest Perry reports to various governnental agencies for
taxi ng purposes or for state corporation | aw purposes is of no

nonent or conseguence to them

THE UNFAI R LABCR PRACTI GBS

The conpl aint alleges that the enpl oyer interfered wth,
restrai ned, and coerced its enpl oyees by failing to bargain in
good faith, by obstructing Board processes, by naki ng adverse
comment s about the union, and by stating its legal position to
Board agents.

Wthout detailing the evidence in all respects, insofar
as the conplaint alleges as unfair |abor practices (a) the
comments of Ernest Perry calling the union "sons of bitches,"
(b) Perry stating his legal position to the Board agents, and
(c) Perry expressing his opinion of the Board, the union, or the
Board processes, the conplaint is dismssed. Agricultural
Enpl oyers have to abide by the Act, not like it. Mreover,
Agricultural Enpl oyers have to bargain in good faith wth

certified unions, but again, they do not have to like it.

Qher Aleged 1153(a) Vol ations

Qher alleged and/or litigated unfair |abor practices
incidents are:
a) The Bl oyer's refusal to bargain;
b) The Enpl oyer's interference wth union organi zers;
c) The BEwl oyer's viol ence and threatened acts of vio-

| ence agai nst uni on organi zers and Board agents.
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The Refusal to Bargain

Insofar as the enployer illegally refused to bargain

inviolation of § 1153(e) of the Act, the enpl oyer al so violated

§ 1153(a) of the Act. This topic is discussed infra.
Enpl oyers' Interference wth Uhion Ogani zers and Board Agents
Fact s.

H RST | NO DENT

O or about August 30, 1975, the enpl oyer was
harvesting tomatoes for its ow account. It had
approxi mately 180 to 200 workers in the fields. Both
of the enployers' principal officers were present at the
fields. Perry was overseeing production and Loduco was
repai ri ng nachi nery.

UFWor gani zers entered the field, across private | and
froma highway to the working fields, and solicited
Ssi gnat ur es.

The WFWorgani zer testified that while he was tal ki ng
to and handing out authorization cards to enpl oyees at the
tonato fields, E-nest Perry approached himin a hostile
nanner, which hostility was nanifested by various | oud and
hostile comments, throw ng authorization cards all over the
ground out of the organi zer's car, and by pushing the
organi zer to the ground and tearing off a portion of his
noust ache. The enpl oyers' wtnesses testified that Perry,
angry at the intrusion by an outsider onto the fields,

attenpted in a hostile
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nmanner to ej ect the organi zers fromthe fiel ds.

M. Loduco testified that he got involved in the
incident by attenpting to separate Perry and Dr ake,
the union organi zer, and as a result of Drake's
pushi ng and shovi ng, Loduco (the snaller nan)

grabbed Drake's noustache and pul | ed.

SECOND | NO DENT

(n about Decenber 20, 1976, two Agricul ural

Labor Relations Board agents attenpted to serve a
subpoena on Ernest Perry. The two agents went to
Perry's office during nornal busi ness hours and
were told that Perry was not there and woul d
return later.
The agents returned about 6:00 P.M and
vwal ked to the office. After trying the door and
di scovering it was | ocked, the agents knocked.
Perry approached the door shouting. The agents
either identified thenselves or attenpted to
identify thensel ves. Perry ordered themoff his
property, first wth a shotgun and later wth a

revol ver. The agents |eft.

Anal ysi s and Goncl usi on.

Despite sone factual conflicts, it appears clear that
Perry consistently naintai ned the position that union organi zers and
Board agents have no business on his private property.

Perry's actions in furtherance of that viewpoint were
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part appropriate and in part inappropriate. Insofar as he re-
guested persons to leave his land, called for police aid to
enforce the request, or filed |lawsuits for damages, his actions
are appropriate. |Insofar as Perry disrupted organizing activity
by provoking a fight or throw ng authorization cards away, his
actions are inappropriate, interfere wth and coerce enpl oyees
wWth respect to their 8§ 1152 rights, and are unfair | abor
practi ces.

As to the first incident, | find that the General Gounsel ;
did not satisfy its burden as to the fight itself, and therefore
| do not find that the enpl oyer engaged in violence in violation
of the Act.

As to the Board agent incident, | do not find that to
be an unfair |abor practice. The General (ounsel, by various
allegations, attenpts to equate the acts and responsibilities of
its agents wth the acts and responsibilities of parties or
potential parties—workers, unions, and enpl oyers. That equation
fails. The Board, its agents, and its processes are outside the
rel ati onshi ps anong the parties which the Act attenpts to civilize.
Interference wth the Board, its agents, and its processes nay and
should result incivil and crimnal penalties, but not in unfair
| abor practices. (It is recognized that sone factual circunstances
coul d be characterized as both an unfair |abor practice and as
interference wth the Board. In those cases, all renedies apply.)

| find the enpl oyer violated 8 1153(a) by interfering
wth Uhited FarmWrkers organi zers at the tonato fields on or
about August 30, 1975, by provoking a fight, by destroying or

darmagi ng uni on property (authorization cards), and by disrupting
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the neeting between the organi zers and the workers.

The Refusal to Bargain

Fact s.

The Board certified the union on Decenber 19, 1975, by
an anended certification. The record does not disclose the date
of the original certification.

The enpl oyer was aware wthin, at nost, two days after
its filing, that a petition had been filed. The enpl oyer was aware
wthin, at nost, hours after its occurrence, that an el ection had been
hel d.

Oh Novenber 7, 1975, the union was notified by the
enpl oyer's representative that a certain lawfirmrepresented the
enpl oyer. Perry confirned this agency at the hearing.

By at |east January 13, 1976, the hited FarmVWrkers

requested that bargai ning begin by contact wth the law firm

By letter dated Septenber 23, 1975, the union delivered to the

enpl oyer its request for infornati on needed i n bargai ni ng.
At all tines the enpl oyer refused to bargain by either
neeting and negotiating in good faith or by supplying the requested

i nfornati on.

ontentions of the Parti es.

The General Gounsel contends that the enpl oyer refused to
bargain fromon or about Decenber 19, 1975.
The enpl oyer contends that it had no duty to bargain

because the el ecti on procedure was i nproper.

* k%
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Anal ysi s and Goncl usi on.

At this unfair |abor practice proceeding, both parties
litigated the issues of election procedure, but inconpletely.

Hection issues' shall not be litigated in an unfair
| abor practice proceedi ng absent a Board order conbi ni ng such
issues wth unfair |abor practices for hearing. Mreover, a
certification is not attackable in a § 1153(e) proceedi ng except
upon constitutional grounds going to a party's opportunity to
utilize Board processes in the el ection procedure. In this case

the enpl oyer had tinely notice of the petition and tinely notice

of the election. (Notice of electionis tinely if the party has an

opportunity totinely file objections to the el ection.)
Therefore, the certification is inviolate in these

Pr oceedi ngs?
In this connection, the General Gounsel's and

Intervenor's notion to anend the certification is denied.

1/ There was sone suggestion that eligible voters in nunbers
sufficient to affect the results of the election were not
given notice of the election and were therefore denied the
opportunity to vote. | believe this is a simlar due process
issue to lack of notice to any other party. | also believe
the issue to be very different from issues concerning sick
voters, 50% enpl oynent requirenents, and nany other issues
which have in common only the conclusion that a potenti al
voter did not vote. However, no one proved or attenpted to
prove that sufficient eligible voters to affect the results
of the election were denied that opportunity. References to
the gross nunber of enpl oyees of an enpl oyer by year, nonth,
or even by week is not sufficient. As the enpl oyer engaged
in both farmng and |abor contracting, there nust be proof
that the enployees who did not vote were eligible to vote.
The burden of overcomng the policy of enforcing certifi-

cations is wth the party attacking the certification.
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The enpl oyer refused to bargai n fromJanuary 13, 1976,

the earliest date of demand subsequent to effective certification
and further refused to supply information in violation of § 1153(e)
of the Act from Septenber 23, 1976. The union's denands to bar-
gain before certification are irrelevant. These violations are al so

violations of § 1153(a) of the Act.

THE REMEDY
Various renedies apply to the facts established at the
hearing. The only one raising a substantial controversy is the
statutory provision:
“. . .[And naki ng whol e, when the Board
deens such relief appropriate, for the
| oss of pay resulting fromthe enpl oyer's

refusal to bargain.

It is unclear whether or not the Board coul d provide
for such a renedy in the absence of the above-quoted | anguage.
In any case, the | anguage of the statute exists.

| find the controversy over the above provision to
arise out of newness, rather than substance.

Backpay awards are traditional, and traditional rules
apply. Pay has always neant all economc benefits, not just
wages, and there is no reason herein to break tradition.
Further, the conputation of the tine period for conputing
the worker's loss is traditional, fromthe begi nning of the | oss
(normal Iy a discharge), to the end of the loss (nornmally reinst

nent or an unconditional offer of reinstatenent). | find the be-
-16-
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ginning of the | oss to have occurred wth the commssion of the
unfair labor, practice and the end of the | oss to have occurred when
the enpl oyer renedies the unfair |abor practice by, in this case,
adequat e communi cation to the workers by posting of notices? by
suppl ying requested i nformation to the union, and by bargai ning or
offering to bargain in good faith.

If the tine period for backpay conputation were shifted
toend wth a contract, the negotiation process woul d be distorted
inavariety of ways. Nothing in the Act suggests such an inter-
ference wth traditional bargaining.

The anmount of backpay is neasured by existing | abor agreenents.
The prinary neasure i s the highest pay provided in any existing agreenent
between any entities concerning the type of crop or crops invol ved.
Moreover, in determning "highest pay" the enpl oyee gets the benefit of,
for exanpl e, higher vacation benefits in one agreenment and hi gher wages in
adfferent agreenent. The contracts whi ch nay be used as source
information are not limted geographically, except as to the Sate of
Galifornia. | believe this limtation to be artificial but necessary for
efficient admnistration at this tine. In the absence of |abor agreenents
concerning the crop or crops in question, agreenents concerni ng ot her
relatively simlar crops ,in terns of workers' pay, nay be used. It is
recogni zed that legitinmate disputes concerning this issue nay ari se.

It is for the Board, through the Regional Drectors and

conpl i ance offiers and procedures, to determne the specifics in

each case.

2/

It is only necessary that initial posting occur. It is not
requi red that backpay run for the entire posting period if the
ot h_erfprgreqw sites to termnation of the backpay renedy are
satisfi ed.

-17-
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The above decision is required by the purpose of the

Act. The Act is designed to civilize labor relations in the
agricultural industry in Galifornia. Its purpose is to renove
the benefits derived fromviolations of law not to punish a
party. Further, its purpose is not to give strength to one
party to conpensate for another's violations, but only to place
the parties in the position they would be in had no violation
occurred.

It is inpossible to know ahead of tine the bargain the
parties woul d have struck. The alternative of retroactively
giving the enpl oyees the benefit of a future bargain interferes
w th the bargai ning process as nuch as giving benefits pendi ng
agreenent. Here, we have a clear violation and a | egal renedy.
The renedy, in conformty wth traditional Galifornia law wl
not fail because of the difficulty of ascertai nnent.

The nmaxi numexi sting pay benefit is wthin the range
of reasonably possible bargains. There is no clear reason to
give the workers less, as there is no clear reason to sel ect any
particul ar amount within the reasonabl e range of possibilities.
The burden is on the lawviolator to show if he can, that he
woul d have agreed to | ess than the existing naxi nuns.

Further, the enpl oyer is to deduct union dues fromthe
wor kers' backpay award and pay that noney over to the union.

The uni on has been representing those enpl oyees as actively as
it couldinthis case. Mreover, the workers are not nade whol e
if the resources of their bargai ning agent are depleted. They
are entitled to a representative who is as strong at the tine of

bargai ning as it was when bargai ni ng shoul d have taken pl ace.
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Subsequent unfair |abor practices, if any, wll be

renedi ed as provided in the statute and not before they occur.

G her Renedi es

Any appropriate renedy may be inposed whether or not
requested. [See § 1160: 3 of the Act.]
In this case, the enployer is ordered to notify each
af fected enpl oyee (any and all wthin the certified unit):
1) G the true identity of the enpl oyer;
2) That the enployer will bargain in good faith
wth the Lhited FarmWrkers of Anmerica, AFL-AQ
upon request ;
3) That the enployer will provide in a tinely nanner
i nfornati on needed and requested by the Lhited Farm
VWrkers of America, AFL-A Q for bargai ning;
4) That the enployer wll not threaten or attack uni on
represent ati ves;
5) That the enployer will not interfere wth the

union's | awful access to the enpl oyer's enpl oyees.

Further, the union's certification is extended for one year
fromthe date bargaining in good faith begins.

The General Qounsel has requested rei nbursenent for its
expenses in prosecuting this charge. Neither the Board nor the union is
entitled to such reinbursenent in this case. Wether by design or
chance, this is a case involving issues not previously decided. If in

the future, a certification of representative is
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ignored, an award of costs and fees nay be appropriate.

Procedural Goncerns

The notice to enpl oyees is to be in Spani sh and Engli sh.

Notice is to be given by mailing copies of the notice,
at the enployer's expense, to the last known nailing address of
all affected enpl oyees, if the enpl oyer selects that option.

Posting of the notice neans that the notice is to be
posted fromnow until the end of the next peak season in con-
spicous places at all the enployer's locations, including its
offices, its buses, its other hiring places, and at its fields,
whet her owned or worked on a cust om basi s.

Under the "nake whol e" renedy, backpay term nates upon
the cessation of bad faith bargaining. In this case, the enpl oyer
nust provide the union wth all lawully requested i nfornati on and
nust have engaged in the first session of good faith bargaini ng.
The enpl oyer wll be deened to have engaged in its first session of
good faith bargaining either by an actual negotiation session wth
the union negotiators or by an unconditional offer to neet,
provi ded the union has been given 72 hours' actual notice of the
tine, date, and pl ace of the proposed bargai ning session at a

nut ual pl ace
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QONCLUSI ONS GF LAW

1. Lathrop FarmLabor Center, Inc. inits capacity as a
farner, customfarner, and customharvester, Perry Farns, Inc., and
Ernest Perry, collectively, are a single Agricultrual Epl oyer wthin

the neani ng of § 1140.4(c) of the Act.

2. The Uhited FarmVWrkers of Arerica, AFL-AQ is a Labor
Qgani zation wthin the neaning of 8 1140.4(f) of the Act.

3. By refusing to bargain wth the Lhited FarmVWrkers of
Awerica, AFL-AQQ the certified representative of the enpl oyer's
enpl oyees, after denand to bargai n was nade, the enpl oyer engaged in
unfair labor practices wthin the neaning of § 1153(a) and (e) of the

Act.

4, By provoking a fight wth the Uhited FarmVWrkers of
Arerica, AFL-AQ organi zer Drake, by interfering wth Drake' s attenpt
to organi ze agricultural enpl oyees, and by danagi ng Uhited Far ner
Wrkers of Arerica, AFL-A Q property, the enpl oyer engaged in unfair
| abor practices wthin the neaning of § 1153(a) of the Act.

5. By failing and refusing to provide United Farm
VWrkers of Anerica, AFL-AQ wth requested information in prep-
aration for bargai ning, the enpl oyer engaged in an unfair | abor

practice wthin the neaning of 8 1153(a) and (e) of the Act.
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RECOMMENCED CRDER

Lpon the basis of the foregoing findings of fact and

concl usions of |aw and upon the entire record in this proceedi ng,

| reconmend that the enpl oyer, its agents, successors, and assigns,

shal | :

1.

2.

Gease and desi st from
(a) Interfering wth the organi zing activities
of the Uhited FarmVWrkers of Averica, AFL-AQ
(b) Refusing to supply the United FarmVWWrkers of
Arerica, AFL-AQ wth requested infornation

needed for preparation for negotiations.

(c) Refusing to bargain wth the United Farm
VWrkers of Arerica, AFL-AQ the certified
representative of the enpl oyer's enpl oyees.

Take the followng affirnati ve action designed to

effectuate the policies of the Act:

(a)

(b)

(c)

Provide the United FarmVWrkers of Aneri ca,
AFL-AQ wth all infornmation requested in
preparation for negotiations;

Make whol e al |l the agricultural enpl oyees of
the enpl oyer for pay lost as a result of the
enpl oyer's refusal to bargain for the tine
period and in the anounts det erm ned pursuant
tothe decision in this matter. Interest is
to be added thereto in the nmanner set forth in
Isis Plunbi ng and Heating Conpany, 138 NLRB 716.
Pay over to the Lhited FarmVrkers of America
AFL-AQ out of the backpay award
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(d)

(e)

the periodic dues it would have paid over
pursuant to the union's standard uni on
security and check-of f provisions. Dues shall
be payable for a period of tinme equivalent to
the extent of the backpay renedy provided for

I n paragraph 2(b) above.

Preserve and, upon request, nake available to
the Board or its agents for examnation and
copying al | payroll records, social security
paynent records, tine cards, personnel records
and reports, and all other records necessary
to anal yze the anount of backpay due under the
terns of this Decision.

Post, in Spanish and in English, notices at
the locations set forth in this Decision, for
tine periods as set forth in this Decision;
notices to be provided by the Board and to be
headed "Noti ce to Enpl oyees, Posted by Q der

of the Agricultural Labor Relations Board, an

Agency of the State of Galifornia,” which notices

shal | contained the foll ow ng text:
ERN\EST PERRY, PERRY FARVE, INC and
LATHRCP FARM LABCR CENTER  INC are al |
one enpl oyer using different nanes from
tine to tine.

Al Agricultural Enpl oyees of the enpl oyer
are represented by the UN TED FARM WIRKERS CF
AVERCA AFL-AQ
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as the result of an election conducted by the
Agricul tural Labor Rel ations Board.
After a hearing in which the enpl oyer

offered all of its evidence, the Agricul -
tural Labor Rel ations Board has found that

the enpl oyer viol ated the Agricul tural

Labor Relations Act by interfering wth
organizers of the WTED FARM WRKERS OF
AMER CA AFL-AQ and by refusing to bar-

gain wth the UN TED FARM WIRKERS OF AMER CA
AFL-AQ wth respect to the

wages, hours, and other terns and condi -

tions of the enployer's agricultura
enpl oyees.

In order to correct the effects of
our violations of the Agricultural Labor

Rel ati ons Act:

V¢ w |l nake whol e all our
enpl oyees for any pay they | ost be-
cause of our unlawful refusal to
bargain wth the UN TED FARM WIRKERS (F
AMR CA AHL-AQ
W wlill not provoke fights wth
organi zers of the UN TED FARM WIRKERS
- AR A AFL-AQ
W will not interfere wth the
organi zers, agents, or representatives of
the UN TED FARM WIRKERS (F AMER CA AFL-
Cl O
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(f)

V¢ wil provide all information
requested by the UN TED FARM WRKERS

F AMRCA AFL-AQ so that they can
intelligently negotiate a | abor agreenent
on your behal f.

Vé wll bargain in good faith
with the UIN TED FARM WRKERS CF
AMR CA AFL-AQ or any certified
representative of our Agricultural
Enpl oyees .

Al of our Agricultural Enpl oyees
are free to becone or remain, or to
refrain frombecomng or renaining,
nenbers of the UN TED FARM WIRKERS CF
AVER CA AFL-AQ

* * *

The notice shall state that it is an official

noti ce and nust not be defaced by anyone. Mreover,
the notice wll contain the address and t el ephone
nunber of the nearest Agricultural Labor Rel ations
office wth a statenent that any conpl aints or
guestions concerning the notice or any statenents
therein can be referred to such office.

The above notice, when prepared by the Board or a
Regional Gfice of the Agricultrual Labor Rel ations
Board shall, in addition to being posted, be nailed

to all the enployer's Agri-
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cul tural Enpl oyees who were so enpl oyed at any
tine by the enpl oyer fromthe date the enpl oyer
refused to bargain wth the UN TED FARM WIRKERS
F AMRCA AFL-AQ wuntil such tine as it does
bargain in good faith wth the UN TED FARM
VWRKERS OF AR CA AFL-AQ In lieu of nmailing,
the enployer, at its option, may publish said
notice in Spanish and in English at least twce a
week for ten (10) consecutive weeks in at |east
two (2)

newspapers of general circulation in the

S ockton area, ¥ and by posting said notice

for a period of ninety (90) consecutive days in
at least six (6) locations known to be frequented
by Agricultural Enployees in the |a narket area,
such as, restaurants, narkets, and churches. It
is the responsibility of the enpl oyer to obtain
permssion for said posting and to ensure that
said notices are posted for ninety (90)

consecuti ve days.

(g) Notify the Regional Drector of the Agricul -
tural Labor Rel ations Board regional office

serving Sockton, Galifornia, inwiting, wthin
twenty (20) days of the date of receipt of this

deci sion, what steps the

The identity of the newspapers is to be sel ected by the
Board through its Regional Director.
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enpl oyer has taken to conply herewth, and
to continue to notify said Regional Drector
periodically until conpliance is conplete.

3. The certification of representatives is extended

for one (1) year fromthe date good faith bargai ni ng begins.

DATED March 10, 1977.

RNADM TELANGF
Admnistrative Law Gfi cer
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