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(ohen i ssued the attached Decision in this proceeding. Thereafter,
General Gounsel , Respondent and Charging Party each filed
exceptions.? The exceptions of both General Counsel and Charging
Party were concerned solely wth the renedial portion of the
Deci si on.

The Board has considered the record and the attached

Decision in light of the exceptions and briefs, and has deci ded

Y@neral ounsel noved to di smiss Respondent’s exceptions for
failure to conply wth Section 20282 (a) of the Board s regul ati ons.
This notion is deni ed. Respondent submtted 64 exceptions which refer
to particular statenents, findings, or conclusions Inthe ALOs
Decision. |n sone cases the grounds for the exception are not
clearly stated, and references to support in the record are not
sufficiently specific to be hel pful 1n locating evidence rel evant to
Respondent's argunents. Froma strictly technical point of view sone
of these exceptions are adequate and sone are not. V¢ have revi ened
the record inthis case in light of all these exceptions rather than
partial |y dismssing themon technical grounds.



to affirmthe rulings, findings, and concl usions of the ALO except
as nodi fied herein.

The violations found in this case are illegal discharges
for union support or activity in violation of Labor Code Section
1153(a) and (c), and illegal refusal to bargain in violation of
Labor Gode Section 1153 (a) and (e). Extensive and generally
conflicting testinmony was taken fromthe principal participants in
the events surroundi ng the di scharges and the course of bargai ni ng.
The resol ution of conflicts in this evidence frequently turns on
credibility-and is at the heart of the ALOs findings of liability
inthis case. Mny of Respondent's exceptions chall enge findi ngs
of fact which turn on credibility resolutions. In determning
whether to reverse a trial examner's findings on credibility, we,
like the National Labor Relations Board, consider the entire
record, and believe great weight should be accorded the ALO s
assessnment of credibility based on his observations of the deneanor
of wtnesses. H Paso Natural Gas Gonpany, 193 NLRB 333, 78 LRRM
1250 (1971); Sandard Dy Wil| Products, Inc., 91 NLRB 544, 26 LRRM
1531 (1950); Tex-Cal Land Managenent, Inc., 3 ALRB No. 14 (1977);

affirned Tex-Cal Land Managenent, Inc. v. Agricultural Labor
Rel ations Board, 144 Cal. Rotr. 149, 160 (1978). V¢ have careful |y

examned the record in this case and find that the ALOs
credibility findings are supported by the record as a whol e.
Goncerni ng the four discharges, the General (ounsel

presented a prina facie case that each was notivated by the
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enpl oyee' s uni on support or activity, based on Respondent’s
know edge thereof, its marked anti-union aninus, and the cir-
cunst ances surroundi ng the di scharges. Each enpl oyee had worked for
Respondent for nmany years and the Respondent's justifications for
the di scharges were shifting and inconsistent. In light of the
ALO s assessnents of credibility, Respondent's adm ssion of untruths
and Respondent’'s admtted fear and distrust of the UFW we concl ude
that these justifications were pretexts for the di scharges of union
supporters.

This Board has not previously considered charges of
viol ations of Section 1153 (e) of the Act, which states that it
shall be an unfair |abor practice for an agricultural enpl oyer to
"refuse to bargain collectively in good faith with | abor
organi zations certified pursuant to the provisions of Chapter 5...of
this part." However, the issues raised in this case have been
frequently considered by the Nati onal Labor Rel ations Board wth
respect to the anal ogous Section 8 (a) (5 of the national | abor
law The ALO appropriately applied NLRB precedent to the facts in
the context of this case, and we adopt his findings of fact and
concl usions of |aw that Respondent viol ated Labor Gode Section 1153
(a) and (e) by its failure to provide infornation requested by the
UFWfor the purposes of bargai ning, nunerous unilateral changes
I ncl udi ng the di scharges di scussed above, the change in pay rate and
net hod of paynent for irrigators, subsequent wage increases, the
granting of housing al |l onances to the enpl oyees hired to replace its

di scharged mlkers, failure to provide
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a neani ngful counter-proposal, and refusal to bargain in good faith
as discussed by the ALQ

The Renedy
. The "Make Wiol e" Renedy for Refusal to Bargain

VW are called upon in the present case to construe for the
first tine that portion of Section 1160.3 of the Act commonly
referred to as the "nake whol €' renedy for an enpl oyer's refusal to
bargain. The pertinent statutory |anguage states that "[where an
unfair |abor practice has been found] ...the Board...shall
I ssue...an order requiring such person... to take affirmative
actions, including...nmaking enpl oyees whol e when the Board deens
such relief appropriate, for the | oss of pay resulting fromthe

enpl oyer' s refusal to bargain,

By this provision this Board has been granted a power
which the NLRB determined in a 3-2 decision it did not possess.
[See Ex-Cel | -O Gorporation, 185 NLRB 107, 74 LRRM 1740 (1970),
rev'd. and renmanded, sub nom Auto Wrkers v. NLRB, 449 F. 2d 1046,
76 LRRM 2753 (D. C dr. 1971.) Both the mgority and the di ssent

in Ex-Cell -0 agreed, however, that nore adequate renedi es were
needed under the NLRB in cases of enpl oyer refusals to bargain. As
former NLRB chai rman McQul | och observed during the 1976 oversi ght
commttee hearings:
Bvery Board Menber in Ex-Cel | - O conceded the i nadequacy of the
Board' s 8(a)(5) renedies. The |osses to enpl oyees, especially

infirst bargai ning situati ons, who are deprived for 1, 2 or
soneti nes nmany nore years
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of their right to be represented are pal pabl e. The weakeni ng of
their bargaining agent's status is admtted. The savings to
respondent enpl oyers fromdel aying the onset of bargaining for
these | ong periods can be enornous. UWnitil this basic profit
fromunfair practices is renoved, the incentive to nock the
statute's promses wth lengthy delays is apparent|ly conpel |ing.

Mich schol arly comment both before and after the Ex-Cel -0

deci sion has argued forcefully to the same end.?

There can al so be no serious doubt that this history and
these concerns were wthin the contenpl ati on of the drafters of the
ALRA and that this portion of Section 1160.3 was expressly desi gned
in the hope that the course of agricultural |abor relations in
CGalifornia would not suffer froma simlar lack of authority in this
Boar d.

In her appearance before the Senate Industrial Rel ations
Commttee considering the proposed ALRA on May 21, 1975, the then
Secretary of the Agriculture and Services Agency Rose Hizabeth Bird,
stated in response to a question about the nake-whol e provi sion:

[TIhis IanPua?e was just placed i n because there has been
a good deal of discussion wth the National Labor
Relations Act that it ought to be anended to allow the
"nmake whol " renedy, and this is sonet hi nP that the
peopl e who have | ooked at this Act carefully believe is a
progressi ve step and shoul d be taken. And we deci ded
since we were starting anew here in Galifornia, that we

woul d take that progressive step. (Hearing on SB 1, 3d
Ex. Sess., Senate Ind. Rel. Coom, at 64-65.)

Z9ynposi umon NLRB Renedi es, 14 Wdyne L. Rev. 1039 (1968); Note,
"NLRB Power to Anard Danages in Wnfair Labor Practice Cases,"” 84
Harv. L. Rev. 1670 (1971); Note, "NLRB Attorney's Fees Anards: An
| nadequat e Renedy for Refusal to Bargain," 63 Geo. L. J. 955 (1975).
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Wi | e we have specific authorization for such a renedy, we
nust consi der the scope of its application. Two questions arise
directly fromthe statutory | anguage authorizing the remedy: nanely,
when is the renedy appropriately applied, and what is included in the
term"pay" as it appears in the statute?

The statute directs that the Board nay order a nmake-whol e
renedy when it "deens such relief appropriate". Ve have el sewhere
concl uded that the renedy shoul d be applied in any case in which
enpl oyees suffer a loss of pay as a result of an enpl oyer's refusal
to bargain. See Perry Farns, 4 ALRB No. 25. deci ded today.

V¢ consider "pay" as it appears in the statute to refer
not only to the wages paid directly to the enpl oyee, but al so all
other benefits, capable of a nonetary cal cul ati on, which flowto the
enpl oyee by virtue of the enpl oynent relation. In Vére v. Merrill,
Lynch, P erce, Fenner & Smth, Inc., 24 Ga, App. 3d 35 (1972), the

Qourt of Appeal found that the scope of the term"wages", appearing

i n Labor Gode Section 200, enconpasses all the benefits to which the
enpl oyee is entitled as a part of his or her conpensation, including,
for exanpl e, bonuses, paynents to health and wel fare funds, paynent
of insurance premuns by the enpl oyer, enpl oyer paynents to un-

enpl oynent i nsurance funds, and pension plan benefits. Smlarly, the
National Labor Rel ations Board, pursuant to its authority to order
"back pay" for enpl oyees unlawful |y discharged or laid off [Section
10 (c), NLRA 29 USC Section
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160 (c)] has ordered the paynent of vacation benefits [R chard W
Kaase (0., 162 NLRB 122, 64 LRRMI 1181 (1967)], bonuses [lhited Shoe
Machi nery Gorp., 96 NLRB 1309, 29 LRRVI 1024 (1951], pensi on cover age

[Rchard W Kaase (., supra], and heal th and nedi cal coverage
[ Kni ckerbocker Pl astics (., 104 NLRB 514, 32 LRRM 1123 (1953)], in

addi tion to basi c wages.

V¢ concl ude that the term"pay" in Labor Code Section
1160. 3 has the sane broad content as the term"wages", as applied by
Galifornia Gourts or "back pay" as construed by the NLRB. The record
inthis case shows that the UFWhas standard contractual cl auses
providing for health and nedi cal coverage through the Robert F.
Kennedy Health F an, pension benefits through the Juan de |a Quz
Pensi on A an, and social educational services through the Martin
Luther King Fund, as wel| as clauses providi ng, where appropri ate,
for such benefits as overtine pay, shift premuns, paid vacations and
hol i days, and conpensation during travel tine and standby tine. Al
such itens are enconpassed by the term"pay" and it is therefore
W thin our power to order that enpl oyees be conpensated for their
| oss.

I n fashioning an appropriate inpl enentati on of the nake
whol e renedy, we bear in mnd certain well-established principles
concerning the rol e of the bargai ning obligation and the scope of our
renedi al powers under this Act. It is the theme of the Act, adopted
fromthe national lawon which it is nodel ed, that peace may be
substituted for disruption and strife in Galifornia s fields if
justice is assured to farmworkers, and the processes of collective

bargai ni ng are
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avail abl e to resol ve differences between | abor and nanagenent over
terns and conditions of enploynent.® To this end, the Act specifies
the rights of farnworkers to bargain collectively wth their
enpl oyers through a representative selected by ngjority vote. Labor
Gode Section 1152. An obligation to engage in the bargai ning process
in good faith is inposed upon enpl oyers and certified | abor
organi zations. Labor Gode Sections 1153 (e) and 1154(c). Molation
of this duty deprives individual farmworkers of their rights and
frustrates the statutory ai mof achi eving stabl e | abor - nanagenent
relationships in California agriculture through the use of this
process.? Hence the often repeated concl usion of the NLRB and the
federal courts that a refusal to bargain in good faithis a violation
which strikes at the heart of the Act.

This Board has broad discretion to devise renedi es,
provided only that those renedi es serve the purposes of the Act. N.RB

v. Seven-Up Bottling Co., 344 US 344, 31 LRRMI 2237 (1958).

YSection 1 of the Preanble to the ALRA states that "In enacting
this legislation the people of the Sate of California seek to i nsure
peace in the agricultural fields by guaranteeing justice for all
agricultural workers and stability in labor relations.” See al so
Labor Code Section 1140. 2.

YWii | e the statutory schene does not require that parties agree to
a contract or to any particular terns of a contract, it can be shown
that good faith bargaining nornally results in contracts. Studies
have shown that good faith bargai ni ng undertaken w thout del ay
results in contracts in a najority of cases follow ng el ections by
the NLRB. See studies by Professor Phillip Ross cited in Ex-Cel | -Q
supra, at footnotes 47 and 48; a 1975 study of the results of 1970
NLRB el ection victories by the Industrial Udion Departnent of the
AFL-A O found that 64.45 percent of the units won in that year were
brought and renai n under contract, and another 13.2 percent were
brought under contract for awhile, but are no | onger under contract.
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Thus, the dissenters in Ex-Cell-O advocat ed a rei nbursenent order for
violations of Section 8 (a) (5 of the NLRA so that "enpl oyees woul d
be conpensated for the injury suffered as a result of their enpl oyer's
unlawful refusal to bargain, and the enpl oyer woul d t hereby be

prohi bited fromenjoying the fruits of its forbidden conduct to the
end, as enbodied in the Act, that collective bargai ning be encouraged
and the rights of injured enpl oyees be protected'. The concurrent

pur poses of conpensating enpl oyees and encouragi ng the practice of

col l ective bargaining formthe framework for application of the nake
whol e-renedy. Thus, we seek initially to nake enpl oyees whol e for a
deprivation of their statutory rights, and in so doing we nust assess
the actual nmonetary value of their loss wth reasonabl e accuracy. In
naki ng that assessnent, however, we nust al so strive to encourage the
process of collective bargaining, since it is clear that enpl oyees nay
| ose far nore than wages when there is no contract as a result of a
refusal to bargain. Non-nonetary inprovenents in working conditions
such as grievance procedures, seniority systens, and provisions for
heal th and safety on the job are not restored to enpl oyees by an award
of wages, no natter how broadly defined. These benefits nust be
obtained, if at all, through bargai ning; hence our concern that our
authority to conpensate for | oss of wages shoul d be applied so as to
spur the resunption of bargaining and that it not becone a new neans
to del ay the bargai ni ng process through | engthy conpliance

pr oceedi ngs.

TITHELTTEETTT T

4 ARB No. 24 9.



V¢ note further that the Board s renedi al powers were
created not to redress private causes of action, but to .inplenent
public policy enbodied in the Act. NRBv. Seven-lp Bottling (.,
supra; F. W VWolworth Gonpany v. NRB 121 F. 2d 658, 8 LRRVI515

(1941). It does not serve the purposes of the Act for the state, in
seeking to renedy unfair |abor practices which undermne collective
bargaining, to so intertwne itself in the details of bargaining that
the dictates of the state are substituted for agreenent of the
parties. It has been the thesis of this |aw since the enactnent of
the Wagner Act in 1935 that the practice of collective bargai ni ng
shoul d take place free of state interference with the interplay of
econom c forces and the substance of agreenents reached between the
parties:

The theory of the Act is that free opportunit%/ for
negotiation wth accredited representatives o

enpl oyees is likely to promote industrial peace and nay
bring about the adjustnents and agreenents which the
Act initself does not attenpt to conpel. NLRB v. Jones
& Laughlin Seel Gorp., 301 US 1, 1 LRRM 703 (1937).

The basic thene of the Act was that through

col | ective bargai ning the passions, argunents, and
struggl es of prior years would be channel ed into
constructive, open discussions |eading, hopefully,
to mutual agreenent. But it was recogni zed fromthe
begi nni nP that agreement mght in sone cases be

i npossi bl e, and It was never intended that the
Gvernnment woul d i n such cases step in, becone a
party to the negotiations and i npose its own vi ews
of a desirable settlenent. H K Porter (. v.
NRB, 397 U5 99, 71 LRRVI 2561 (1970).

In 1947, the Taft-Hartley amendnents to the NLRA added

Section 8(d) defining the duty to bargain in good faith

4 ARB No. 24
10.



and containing the proviso that the duty did not "conpel either
party to agree to a proposal or require the making of a concession".

InH K Porter; supra, the U S Suprene Gourt interpreted this

proviso as a limt on the Board' s renedi al powers, holding that it
precl uded the Board fromordering the parties to agree to a
particul ar contract item

Section 1155.2(a) of the ALRA contai ns | anguage identi cal
to Section 8(d). Unhder the ALRA however, that | anguage nust be
weighed in the renedial context against the explicit authority found
I n Labor Code Section 1160.3 to assess a nmake-whol e renedy in
refusal to bargain cases. The granti ng of nake-whol e aut hority nakes
it clear that we are not to read Section 1155.2(a) in such a way
that it permts enpl oyers who refuse to bargain in good faith to
shi el d thensel ves fromany effective renedy, while retaining
economc benefits unlawful |y obtai ned at the expense of their
enpl oyees. Instead, we read these provisions, taken together, to
aut hori ze the Board to assess a nake-whol e renedy for periods in
whi ch an enpl oyer refuses to bargain in good faith and to order good
faith bargaining in the future, wthout inposing a requirenent that
the parties reach a contract and wthout dictating any terns of a
contract. V¢ also read these two sections as a directive to fashion
a nake-whol e renedy which is mninally intrusive into the bargai ning
process and whi ch encourages the resunption of that process. "It is
the business of the Board to give coordinated effect to the policies
of the Act." NLRB v. Seven-lp Bottling G., supra, enphasis added.
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V¢ have before us a nunber of suggestions for the
calculation of this award, both in this case and in others now
pendi ng. Also, a wde range of relevant data on whi ch such an award
mght reasonably be based is described in the dissenting opinion in

Ex-Cell-Q supra. V¢ are concerned, however, that the very weal th of

available data wll give rise to extensive and detailed offers and
counter-offers of proof, and wll result in protracted litigation at
the conpliance stages. Such litigation has itself been one of the
principal neans of legitimzing an otherwse illegal delay in
fulfilling the bargai ning obligation, and we wsh to avoid creating
additional opportunities for such delay to the full est extent
possible. It is entirely appropriate and consistent wth the
purposes of this section to bal ance the need for reasonabl e certainty
In the anount of damages wth the need to mnimze delays in
bargai ni ng which result directly fromuse of the Board s processes.
General ounsel and Charging Party in this case jointly
present ed evi dence whi ch woul d give us a basis for establishing a
procedure for cal culating wages and fringe benefits in post-decision
conpl i ance proceedi ngs i n each case. This evi dence establishes a high
probability that enpl oyees coul d expect a UFWcontract with their
enpl oyer to contain each of these el enents, and further sets forth
the contractual formula wth respect to each one. 1In addition,
General ounsel and Charging Party submtted an article describi ng

net hods devi sed by the Federal Bureau of Labor Satistics,
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for the costing out of collective bargai ning agreenents. It is
clearly the case that we coul d cal cul ate a make-whol e award by

establ i shing the elements of a hypothetical contract which enpl oyees
coul d reasonabl y have expected to achieve, and thereafter cost out
each el enent of that contract for a particular enployer. Wile this
approach mght be warranted in particul ar cases, we think as a general
natter that it requires far too nuch tine to be spent in gathering

i nformation and naki ng cal cul ati ons and contai ns too nuch potenti al
for dispute over detail ed conponents of the award.

The General (ounsel in this case has further fol |l oned the
Ex-Cel1-Odissenters in assuming that the formula for a nmake-whol e
award in any particul ar case woul d be determned in post-hearing
conpl i ance stages. In the course of this process the General Gounsel
woul d have the burden of establishing el enents of the anward, and
Respondent woul d have the opportunity to rebut his proof. This
approach woul d al nost surely entail a second full-scale hearing in
each case, particularly inthe initia period of experience with this
renedy. A such a hearing, or for that matter in any negotiations to
settle the anard, the parties and the Board woul d undertake a detail ed
inquiry into areas at the heart of the collective bargai ni ng process.

By contrast, |egislation now pendi ng before CGongress to add
t he nake-whol e renedy to the National Labor Rel ations Act approaches
the calculation of the anount of the award far nore narrow y than was
envisioned in Ex-Cel1-Oin 1970. HR 8410

4 ARB Nb. 24
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provi des that the award

Shal | be neasured by the difference between (1). the wages
and ot her benefits recei ved by such enpl oyees during the
period of delay, and (ii) the wages and fringe benefits
such enpl oyees were recelving at the tine of the unfair

| abor practice nultiplied by the percentage change in
wages and other benefits stated in the Bureau of Labor
Satistics, Average Wage and Benefit Settlenents,
Quarterly Report of My or Collective Bargai ni ng
Settlenents for the quarter in which the del ay began. |f
the Secretary of Labor certifies to the Board that the
Bureau has, subsequent to the effective date of the Labor
Reform Act of 1977, instituted regul ar issuance of a
statistical conpilation of bargaining settlenents which
the Secretary determnes woul d better effectuate the
urposes of this subsection than the conpilation specified
erein, the Board shall, in admnistering this subsection
use the conpilation certified by the Secretary. >

This formul a achi eves a reasonabl e estimate of the actual loss to
enpl oyees whi |l e avoi ding the necessity for arguing the rel evance of
a range of data in each case in a post-hearing setting. \ note al so
that it altogether by-passes litigation of the issue of whether or
not a particul ar enpl oyer woul d have reached contract or agreed to a
particular provision. Inviewof the fact that this issue is
created by Respondent’'s conduct in refusing to bargain, this

approach is entirely

9The House Report on the HR 8410 further described the neasure
of the award as fol |l ows:

The neasure of such damages is an objective one. |t consists
of the difference between the wages and ot her benefits

recei ved by the enpl oyees during the period of delay and the
wages and other benefits they were receiving at the tine of
the unfair [abor practice miltiplied by a factor which _
represents the change in such wages and benefits el sewhere in
the sane industry as determned by the Bureau of Labor
Satistics. HR Rep. No. 95-637, 95th Gong., 1st Sess.
(1977); see also S. Rep. Nb. 95-628, 95th ong., 2nd Sess,

(1 :1))912) on the Labor Law ReformAct of 1978 (S 2467) at pp.

4 ALRB Nb. 24 14.



consistent with the purposes of the Act. cf. H breboard Paper
Products Corp., 180 NLRB 142, 72 LRRM 1617 (1969), enf’d sub nom
Seelworkers v. NLRB, 436 F 2d 908, 75 LRRM 2609 (DC dr. 1970).
Respondent in Fi breboard Paper Products Corp., 138 NLRB 550, 51 LRRM
1101 (1962), violated Section 8(a)(5) by failing to bargai n about

its decision to contract out its nai ntenance operations. During
proceedi ngs to determne the anount of backpay owed to the enpl oyees
termnated as a result of its decision, Respondent contested the
fornul a sel ected by the Board with the argument that it coul d not be
assuned, and in fact was unlikely, that Respondent woul d have agreed
tothat formnula if it had bargained. The Board s decision stated:

In the words of the Suprene Gourt, "it is not possible to
say whet her a sati sfact orK sol ution coul d [ have been]
reached...." Indeed, as the Respondent contends, the Uhion
mght not have been abl e to persuade the Respondent not to
contract-out or retain the "Pabco formula". O the other hand,
it is by no neans clear that the parties could not have reached
an agreenent in 1959 whi ch woul d not have elimnated the "Pabco
formula". The fact that the Respondent did not give the Uhion
an opportunity to attenpt to reach such an agreenent was found
violative of the Act. Thus, any uncertainty wth respect to
what V\a?e rates the backpay clai nants woul d have recei ved
except for termnation was created by the Respondent, which
bears the risk of that uncertainty. H breboard Paper Products
Gorp., supra, 180 NLRB at 144.

V¢ do not have statistics on wages or collective
bargai ning settlenents in agricultural |abor conparable to the BLS
data used in the proposed NLRB fornmul a and coul d not therefore adopt
such a precise formula at this early stage. However, we do think it
appropriate to try to reduce the nunber of elenents which are

subject to dispute in each case, and to
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sinplify the calculation of the amount of the award to each
enpl oyee.

In addition to these practical advantages, we think this
approach is preferable in terns of its inpact on the bargaining
process. Ve prefer to |eave to the parties the tasks of costing out
and wei ghi ng one particul ar provision agai nst another. V¢ think
that an award based on a nore general estimate of the cost of a
contract allows nore roomfor this negotiation process to be worked
out in the nmanner nost appropriate in each case, because it does not
inject the Board into the process of assessing alternatives.
Furthernore/ since such an award is based to an extent upon
general |y applicabl e data drawn from enpl oyers who bargai ned i n good
faith, it wll reflect the settlenents they have reached. This w ||
tend to el imnate any conpetitive advantage obtai ned by an enpl oyer
who bargains in bad faith over enpl oyers who pay hi gher |abor costs
because they conplied wth the |aw thereby further reducing "the
incentive to nock the statute's promses...."

V¢ therefore shall proceed on the basis of these
principles to cal cul ate the anount of the nmake-whol e anard as
fol | ows:

A The Duration of the Make-\Wol e Peri od

The appropriate period for the application of the nake-
whol e renedy is fromthe date of the first refusal to bargain until
Respondent begins to bargain in good faith and thereafter bargai ns
to contract or inpasse. Application of the renedy during this

period directly deprives Respondent of
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the i medi ate econom c benefits to be gained by continuing its
m sconduct, and serves to forestall those effects of delay so
destructive to the union's ability to bargain. Again as noted in

footnote 51 of Ex-Cell-Q supra,

It is argued that the renedy contenpl at ed shoul d not be

conput ed fromthe begi nning of the Enpl oyer's refusal to
bargai n si nce col | ecti ve-bargai ning contracts are usual 'y not
agreed upon i nmedi ately upon the inception of a duty

bargai n. However, an order that liability shall cease y\hen the
Respondent comnmences to bargain, not when an agreenent is

achi eved, negates any such argunent for a del ayed date of
liability. For, the period between commencenent of bargai ni ng
and agreenent woul d be provided for at .the end of the
liability period rather than at the beginning. In addition to
provi di ng begi nning and endi ng dates nore preci se and | ess
conj ectural, a conputation on such a basis has the added
advantage of permtting the enpl oyer to accept its basic
responsi bi | i t?/ to bargain and thereby toll the accrual of

rei mbursabl e [osses and | eave it free actually to bargain

W thout added pressure to reach a contract in order thereby to
mnimze its nonetary liability, thus fostering collective

bar gai ni ng w t hout conpel |i ng agreenent .

The General Gounsel has argued for a procedure whi ch
woul d i nvol ve paynent of make-whol e suns into an escrow account on a
regul ar basis until contract or inpasse is reached. At that point,
any anounts paid into the account during periods of good faith
bar gai ni ng woul d be refunded to the enpl oyer and the rest of the
funds distributed to the enpl oyees. General Gounsel argues that the
need to nake such continui ng paynents even during periods of good
faith bargaining will act as a necessary spur to the bargai ni ng
process. A this point we see no need for a procedure whi ch woul d
have a substantial continuing i npact on the ongoi ng bargai ni ng
process. Not until we have nonitored the inpact of this renedy can

we draw any
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conclusion regarding its effectiveness. Changes nmay be appropri ate at
sone future tine. For the present, then, we |eave the details of
nmanner and timng of paynent of Respondent's liability to conpliance
procedures supervised by the Regional Drector, in the sane nanner as
I n back-pay proceedi ngs.

B. Gilculation of Basic Wge Rate

As noted above, we have no source of data on wages and
fringe benefits paid to Galifornia farnworkers under uni on contract
which is conparable to the data specified in HR 8410. Nor is it
likely that such data wll be available fromany official source in
the immedi ate future. However, the data submtted in this case
provi de a reasonabl e basis for calcul ation of a basic wage rate which
enpl oyees coul d expect to recei ve under URWcontract.

d the total nunber of 57 UFWcontracts in effect as of the
tine of this hearing, there are 37 which were negotiated pursuant to
ALRA certifications and concerni ng which we have relatively conpl ete
data. These contracts cover a w de range of crops, and vary
considerably in size of work force. Wth respect to basic wage rates,
a consistent pattern energes irrespective of these variations in the
type of agricultural enterprises. In 30 of 37 contracts the general
field and harvest |abor wage rate was $3.10 per hour during the first
year of contract and $3.225 during the second year. The average of
all 37 contracts was $3.13 during the first year and $3.26 the second
year. During the third year, 32 out of 35 contracts specified a rate

of $3.35 per hour with an average for all 35
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of $3.38, while two contracts contai ned no provision for a third
year. Thus, it is clear fromthese data that the nost predictable
result of the UPWs bargaining efforts during this period was the
establ i shnent of a nearly uniformbasic wage rate statew de,
irrespective of the pre-contract wage rates at particul ar enpl oyers.?
V¢ al so note that these 37 contracts were concl uded w thin
atine frane which is relevant to our determnation of a nake-whol e
avard. Al 37 were concluded wthin 12 nonths of the UFWs
certification wth respect to each enpl oyer and 36 of the 37
contracts were concl uded during the 12 nonth period foll ow ng the
UFWs certification on Decenber 5, 1975, as bargai ning agent for
respondent herein. Based on this evidence it is reasonable to assune
for purposes of calculating the nake-whol e anount that Respondent’s
conduct deprived enpl oyees of the benefits of a simlar contract
concl uded during a simlar period. The presunption enbodied in the
statute that the year followng certification both wll and shoul d be
the period of nost fruitful bargaining |ends further support to our
reference to contracts concluded during this period. Labor Code
1156.6, Ray Brooks v. NLRB 348 US 98, 35 LRRVI2158 (1954); Mr-

Jac

9The evi dence shows an average i ncrease over pre-contract wage
rates of 11.73 percent for these 37 contracts. However, where the
enpl oyer was al ready paying a pre-contract wage in the vicinity of
$3. 10 per hour, the negotiated increase was narkedly less than this
average; where the enpl oyer's pre-contract wage was substantial ly
bel ow $3. 10, it rose by a percentage greatly In excess of the
average. To adopt an average percentage in the face of this evi dence
woul d be i nequitabl e.
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Poul try Gonpany, Inc., 136 NLRB 785, 49 LRRM 1854 (1962); see al so
Kaplan's Fruit and Produce ., 3 ALRB No. 28. Particularly in a

first bargaining situati on where Respondent's refusal to bargain in
good faith spans this protected period of the certification year, it
is appropriate to | ook to contracts concluded during this period as a
neasure of enpl oyee | oss.

V¢ concl ude that the average negotiated wage rate under
these first contracts is a reasonabl e neasure of the conpensation
whi ch enpl oyees coul d have expected to gain in the formof straight-
tine hourly wages as a result of the UFW s efforts on their part
during the period neasured by the Respondent's refusal to bargain.
Accordingly, we shall order that Respondent nake its enpl oyees whol e
for the net difference between its basic wage rate and the average
negoti ated wage of $3.13 per hour reflected for this period. V¢ note,
however, that this reflects the | owest wage rate negotiated i n UFW
contracts. The WPWproduced testinony that simlarly uniformpatterns
appear wth respect to nore specialized and highly paid job
classifications, such as "nechanics". In addition, this figure of

$3.13 per hour does not reflect the

FEEHTTEEEErrrr
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general |y higher average hourly earnings obtainable by the nore
skill ed enpl oyees worki ng under a pi ece-rate system?”

V¢ coul d presurmabl y obtai n data concerning nore hi ghly
paid job classifications and subject it to the sane anal ysi s
descri bed above. However, in order to apply this data in the
calculation of an award, we would have to classify the enpl oyees in
each case according to categories set forth in a hypothetical UFW
contract. Respondent’'s wage structure herein currently reflects
differential s anong sone of its enpl oyees, which were apparently not
establ i shed according to any systenmatic criteria. Its enpl oyees
coul d reasonabl y have expected that some of these differentials woul d
be elimnated, and new ones created pursuant to a contract as a
result of systens for determning seniority and job classifications.
Notw t hstanding the cl ear inpact of such changes on the incone of
particul ar enpl oyees, we do not consider these potential contract
itens to be "pay" wthin the nmeaning of Section 1160.3. Any attenpt

to project the application of such systens

"The Board has conducted its own exanination of 19 UPWcontracts
currently on file wth the Departnent of Industrial Relations. Those
19 overl ap sonewhat wth the 37 under consi deration here.

Examnation of those contracts reveal s that piece-rates commonly
appear in WFWcontracts and are enbodi ed i n suppl enental agreenent s
to those contracts, and that the contracts prescribe hi gher wage
rates for a wde variety of specialized jobs, such as nechani cs,
irrigators, loaders and others. It is not possible sinply by
examni ng these contracts to estinate average hourly earni ngs under
the piece-rates. Satistics published in FarmLabor and VWdge Rates by
the Galifornia Gop and Livestock Reporting Service(U S Dept. of
Agriculture and Galif. Dept. of Food and Agriculture) indicate that
pl ece-rates produce higher hourly earnings than strai ght hourly
rates.
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to particular enpl oyers takes us rather far afield fromour basic task
here which is to conpensate enpl oyees for |oss of pay. Rather than
engagi ng i n such specul ation, we shall order that the award be

cal culated in such a way as to assure that enpl oyees currently earning
higher rates wll be nade whol e to the sane extent as ot her enpl oyees.
This shal | be acconpl i shed by assuming that the average negoti ated wage
of $3.13 per hour is equival ent to Respondent's |owest basic wage rate.
Each enpl oyee who recei ved during the nmake-whol e period a differential
above the Respondent's base wage shall be credited wth a proportional

i ncrenent above the nake-whol e base rate. For exanpl e, the nake-whol e
rate for an individual earning 10 percent above the enpl oyer's basic
prevai l i ng wage shal |l be $3.13 per hour, plus 10 percent, or a tota
nmake-whol e wage rate of $3.44 per hour. The value of fringe benefits
wll, of course, have to be added to this figure to achi eve the ful
nake-whol e hourly rate. In future cases, if we found a cl ose
correspondence between a respondent's job classifications and those
specified in UPWcontracts, or if wage data constituting averages from
all wage categories becone available to us, we mght take anot her

appr oach.

Bef ore proceedi ng to consider the cal cul ation of fringe
benefits, we note several considerations related to the applicability
of this wage data to this Respondent's operations. Respondent oper ates
a dairy, and none of the 37 contracts discussed hereinis a dairy
contract. Respondent specifically excepted to the ALOs finding that
dairy agricultural work is simlar to other agricultural work for

pur poses of the nake-
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whol e renedy on the grounds that he had earlier found the mlkers to
be "skilled" workers when considering their discharges. V¢ do not
think these two findings are inconsistent. The ALO characterized the
ml kers as skilled in the context of eval uating Respondent’s
proffered justifications for their discharges. Testinony showed that
Respondent ' s non- super vi sory wor kforce consisted of two mlkers, a
relief mlker, and from12-14 other enpl oyees who perforned a variety
of general agricultural tasks. Chuck Adam a partner in AdamDairy
and generally involved inits operations on a daily basis, testified
that! the work on the ranch, including mlking, was "all fairly
skilled". He testified that he coul d denonstrate the jobs of tractor
driving or pipe-noving in about 15 mnutes, but that it would take a
new enpl oyee "about a nonth" before he would get to be good at it. To
repl ace its discharged ml kers, Respondent hired one enpl oyee wth
previ ous experience as a mlker, and a second wth none, wth the
intent that the first would train the second. The experienced

enpl oyee was not working as a mlker at the tine he was hired. This
testinony is consistent wth that of UFWw tness Al bert Padilla, who
testified wthout contradiction that dairy workers cone fromthe sane
general |abor pool and receive simlar pay to other agricul tural
workers. V¢ therefore conclude that this record adequatel y supports
the application of the general field and harvest |abor wage rate in
UFWcontracts to Respondent’'s operations for renedi al purposes.
Moreover, under the nethod we have adopted for taking account of wage

differentials, the only
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ones required in Respondent's operations wll be those
previously instituted by Respondent itself.

C Glculation of Fringe Benefits

As indi cat ed above, we construe the term"pay" broadly to
include all benefits, capable of a nonetary cal cul ati on, whi ch accrue
to the enpl oyee as an el enent of his or her total conpensation. In the
precedi ng section we set forth the foundation for our cal cul ati on of
the basic wage to be awarded herein. V@ nust nowturn to an anal ysis of
the fringe benefit aspect of enpl oyee conpensati on.

V& begin first wth the concept that fringe benefits are an
el enent of the total conpensation paid by the enpl oyer to the enpl oyee.
In sone instances this conpensation is diverted to deposit in funds
whi ch provi de benefit to the enpl oyee through an admnistered plan. In
other forns it is paid directly to the enpl oyee; for exanpl e, overtine,
vacation pay, holiday pay, standby pay, etc. Irrespective of the form
whi ch the benefit takes, however, it is ultinately calculable in terns
of a dollars per hour figure. Because these various benefits are
enpl oyee conpensation, and hence pay wthin our broad definition, it is
our intent to order that their value be paid directly to the workers
I nvol ved as an aspect of the gross nake-whol e award. This, of course,
neans that we wll not order that any of these suns be paid directly to
the various benefit plans which the evidence indicates the UFW
negotiates, on a virtually uniformbasis, inits contracts. A the

present tine a direct paynent to the individual contains a promse of
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ease of admnistration and Board control not natched by this ot her
approach. ¥ Mreover, as we currently viewthe problem it avoids
any necessity for Board evaluation of the nerits of any particul ar
fund as a depository for enployee nonies. That is ultinately a
matter for negotiation by the parties.

There remai ns the probl emof deriving the amount of the
award. Qur goal has been to devise a nethod which will avoid | engthy
post - deci si onal proceedings, wll provide an effective redress for
enpl oyee | osses and w Il pronote the course of good faith negotiations
between the parties in the future. In part 1-A above, we have | ooked
to the record evidence and determned that the effect of the UPWs
bargai ning power in the first-tine contracts in the rel evant period was
the achievenent of a fairly uniformbasic field and harvest wage rate,
statew de, irrespective of crop, of $3.13 per hour. This sanme evi dence
di scloses that the typical contract negotiated by the UFWis a fully
devel oped type, nodel ed cl osely upon those in effect in the industrial
sector. It contains a variety of benefit provisions beyond the basic
wage structure, including, for exanple, overtine and night shift
differentials, vacation and hol i day pays, standby tine, travel tine,

pai d bereavenent, and jury duty | eave.

¥In the realmof the distribution of conpensatory nonetary awards,
the NLRB has traditional |y been granted w de discretion to fashion
solutions tailored to the particul ar case. See, e.g. Phel ps Dodge
Gorp. v. NLRB, 313 Us 177, 8 LRRM 439, fn. 7 and acconpanyl ng t ext
(1941); F. W Wolworth v. NLRB, 121 F 2d 658, 8 LRRM 515 (2d Qrr.
1941); NLRB v. Seven-lp Bottling Gonpany, supra.
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There are several nethods by which we mght proceed to
derive a fringe benefit figure. Qne would be to apply the typical WW
contract, provision by provision, to the Respondent's operation. To
do so woul d requi re a nassive review of the nature of the farmng
operation and a determnati on whet her, for exanpl e, standby and trave
pay woul d apply. V& woul d al so have to determne the applicability of
night shift differentials. The structure of the vacation pay provision
I's such that we woul d have to anal yze each enpl oyee's work history to
determne the extent of the vacation entitlenent on a case-by-case
basis. In sone instances this approach mght require the Board to
choose between one of several variations in the provisionin order to
apply it to the Respondent. In our view such a process woul d be
unw el dy, tine-consumng, and not conducive to fostering a future
course of good faith bargai ning between the parties. V¢ are al so
mndful of our obligation to refrain fromwiting an agreenent for the
parties.

In order to avoid these probl ens, we have sought a nore
general i zed approach to this question. Anong other sources, we have
taken notice of the publications of the US Departnent of Labor,
Bureau of Labor Satistics (BLS), for an approach to the issue which
woul d neet our needs. In a 1977 publication entitled Enpl oyee

Gonpensation in the Private Nonfarm Econony, 1974 (BLS Bull etin 1963),

the Bureau tabul ated data regarding the results of its national
surveys of the conposition of enpl oyee conpensation during the period
1966 to 1974. The data shows clearly that during this period of tine

fringe
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benefits markedly increased their role in the total conpensation paid
the enpl oyee. Bulletin 1963, supra, Chart 2, p. 6. See also Table
38. Wen the conpensation paid to non-office enpl oyees in uni on and
non- uni on establ i shnments i s conpared, a sharper pattern of diversion
of conpensation into fringe benefits is reveal ed. Table 20. In 1974,
pay for straight tine worked constituted, for all industries, 76.3
percent of total conpensation received. Fringe benefits therefore
represented the renai nder of such conpensation. The 1974 figures
concer ni ng the non-nanuf act uri ng sector show straight tine pay
representing a slightly higher percentage of total conpensation. The
fringe benefits in that segnent of the econony therefore represent a
snal | er percentage of the total conpensation.

Fromthis data we have identified these principles. In the
ei ght year period 1966-1974 the clear trend was for fringe benefits to
represent an increasingly |arger percentage of the total conpensation
paid to enpl oyees. n the average, over the entire period, fringes
increased their proportion of total conpensation at a rate of slightly
nore than 1/2 percent per year. In the non-nanufacturing sector, pay
for straight tine worked has historically represented a hi gher
proportion of the total conpensation paid enpl oyees than in the nanu-
facturing sector. F nally, one neasurabl e consequence of a collective
bargai ni ng contract has been the receipt of a greater proportion of
total conpensation in the formof fringe benefits.

LITETTETTETTET]
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As the result of our consideration of the evidence before
us, our notice of the BLS data and in order to pronote the objectives
descri bed above, we have determned to premse the nake-whol e anard
for fringe benefits on the foll owng basis. Accepting the figure of
$3. 13 per hour as the basic straight-time nake-whol e wage (see part
|-B above), we assign to it a value of 78 percent of the total
conpensati on package.? The nminimumtotal nake-whol e wage per enpl oyee
per hour, shall therefore be $4.01. This sumis derived in the
fol | ow ng nanner:

$3.13 = .78X (where X equal s the total
conpensat i on).

$3.13
.78

X =$4.01

In the year 1976, then, each enpl oyee shall receive the

X

net difference per hour between this figure and the actual total
hourly value of all nonetary benefits actual ly recei ved fromthe

conpany. This latter figure shall be conposed of the

¥ W take this figure fromthe 1974, non- nanuf act uri ng
stral ght tine pay category of the BLS st udy, Table 38. The non-
manuf act uring category is nost readily conpared to the
agricul tural mdustrK It isrel atlvea% | ower paying, and tends
by and large to be characterized by | abor-intensive, rather than
capital -i ntensi ve operati ons.

~Athough the overall trend would indicate that in the year 1976
this figure woul d be approximately 1 percent |ower (77%, we have not
adopted that figure. This is largely because we recognize that in the
agricultural industry vacation and paid holiday benefits are |ess
than those prevailing in the non-farmeconony, hence they represent a
snal l er percentage of the fringe benefit conpensati on.
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total net pay received by each enpl oyee during the nake-whol e peri od
plus any suns paid by the enpl oyer for the benefit of enpl oyees

cal cul ated on an hourly basis. For exanple, the Respondent shall be
credited for its share of contributions to funds to which it directly
contributes for the enpl oyees' account.

W recogni ze fully that in deriving this fringe benefit
figure we are venturing into a. sonewhat novel renedial area.
Because of the Respondent's misconduct in unlawfully refusing to
bargain in good faith wth the certified representative of its
enpl oyees, we are required to consider inprecise data. Mreover, our
inability to effect the perfect renedial order does not negative our
obligation to enter an order whi ch nonethel ess effectuates the
pur poses and policies of the Act. As the Gourt said in a related
context (back pay cal cul ation for di scharged enpl oyees):

...BEven in private litigation, the courts wll not inpose an
unat t ai nabl e standard of accuracy. Certainty in the fact of
damages is essential. Certainty as to the amount goes no
further than to require a basis for a reasonabl e concl usi on.
(dtations omtted.)

F. W Wolworth G. v. NLRB, 121 F. 2d 658, 8 LRRM 515
(2nd dr.1941); cited wth approval in gelow v. RKO
Radi o P ctures, 327 US 251, 265 (1945).

[1. Additional renedies for refusal to bargain in good faith.

The nake-whol e renedy for refusal to bargain takes its
pl ace anong a variety of renedi es whi ch have been tailored to fit
particular variations of this violation. V¢ nodify the ALOs order to
i ncl ude the fol l ow ng provisions which are appropriate to the facts

of this case.
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A lhilateral changes.

Respondent in this case unilaterally changed its net hod
of paying for pipe-noving and other general |abor froman hourly
rate to a conbi nati on of hourly and piece rates. Wile the ALO
found, and we agree, that the offer to Luis Chavez of a job
consisting entirely of pipe-noving on a piece-rate basis constituted
a reduction in his wages, we do not think it is clear on this record
that the change to a conbi nation of hourly and piece rates for pipe
novi ng and ot her work operated to the detrinent of Respondent's
other enpl oyees. |f the enpl oyees were adversely affected by the
change, it would be appropriate to order that it be resci nded.
Accordingly, we shall order that the changes be rescinded, if the
uni on, as the excl usive representative of the affected enpl oyees, so
desires; and in addition, that Respondent nake available to the
uni on, upon request, all records necessary and rel evant to assess
the alternatives available to the enpl oyees. Uhoco, Apparel, Inc.,
215 NLRB 89, 88 LRRMI 1238 (1974); |Daho Fresh-Pak-Inc., 215 NLRB
676, 88 LRRM 1207 (1974). If the enpl oyees desire revocation of the

changes, Respondent shal |l nmake themwhol e for any | osses whi ch
resul ted fromsuch changes.

B. Extension of certification year.

The NLRB routinely extends certification where there has
been a refusal to bargain during the certification year; see for
exanple Big Three Industries, Inc., 227 NLRB No. 243 (1977), Wit ney
Sores, 185 NLRB 625, 75 LRRM 1464 (1970); Hartford Fire |nsurance
., 191 NLRB 563, 77 LRRM 1581 (1971).
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W think this practice is equal |y appropriate under the cir-
cunst ances of our cases. See Kaplan's Fuit and Produce .,
3 ALRB Nb. 28 (1977). Accordingly, in viewof Respondent's refusal

to bargain during the initial certification year, and in order to
insure that these enpl oyees wll be accorded the services of their
sel ected bargai ning representative for the period provided by |aw
we shall extend the union's initial certification for one year from
the date on whi ch Respondent commences bargai ning in good faith

w th the union.

C Refusal to provide information.

S nce Respondent in this case refused to provide infornation
whi ch was rel evant and necessary to the union to carry out its duties
as bargaining agent for its enpl oyees, we shall specifically order
that it do so.

[11. Anard of costs and attorney's fees.

The ALO ordered Respondent to pay attorney's fees to the
Charging Party in connection with its conditional bargai ning defense
on the basis that that .defense was frivolous. He defined a frivol ous
def ense as one whi ch "obviously |acks nerit, is not debatable, and not
one which falls sinply upon the Admnistrative Law Judge's resol utions
of conflicting testinmony." Inits conditional bargaining defense,
Respondent ' s theory was that the UFWnegotiator, Peter Gohen, insisted
on reinstatenment of the four discrimnatees before the union woul d
engage in further negotiations. Respondent's w tnesses testified that
(ohen said exactly that in the neeting on May 18, 1976, and in al |l eged

t el ephone conversations thereafter, while Gohen testified
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tothe effect that he insisted only that their status be di scussed in
the course of bargaining. Respondent's version poses sonethi ng nore
than a frivol ous defense. Wiile the record clearly supports the ALO s
resolution of this conflicting testinony in favor of Gohen, his
resolution is central to Respondent's defense. Accordingly, we
reverse the AOs award of attorney's fees to the Charging Party.
CROER
Respondent Adam Dai ry (Rancho Dos R os), its officers, agents,
representatives, successors and assigns, shall:
1. Gease and desist from

(a) D scouragi ng nenbership of any of its enpl oyees in
the UFW or any other |abor organization, by discharging, |aying
off, or in any other nmanner discrimnating agai nst enpl oyees in
regard to their hire or tenure of enpl oyment or any termor
condi tion of enpl oynent, except as authorized in Section 1153 (c)
of the Act.

(b) Refusing to bargain collectively in good faith wth the
UFWas the excl usi ve representative of its agricultural enpl oyees as
requi red by Labor (ode Sections 1153(e) and 1155.2(a), and in
particular: (1) refusing to neet at reasonabl e tines and confer in
good faith and submt neani ngful bargai ning proposals wth respect to

wages, hours and ot her

The General Qounsel excepted to the ALOs failure to award
attorney's fees toit. S nce we do not characteri ze Respondent's
def enses as frivol ous or debatabl e, such an anard i s not
warranted in this case. Wstern Gonference of Teansters, et al.,
3 ALRB Nb. 57 (1977).
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terns and conditions of enploynent; (2) refusing to furnish the UFW
wth rel evant and necessary infornation requested for purposes of

bar gai ni ng; and (3) naking unilateral changes in terns and conditions
of enpl oynent of its enpl oyees w thout notice to and bargai ning wth
the UFW

(c) In any other manner interfering wth, restraining, or
coerci ng enpl oyees in the exercise of those rights guaranteed them by
section 1152.

2. Take the followng affirmative action which is deened
necessary to effectuate the policies of the Act:

(a) Gfer to Luis Ghavez, Ramro Cardenas, Ruben Qui ntero
and Jesus Magana, immediate and full reinstatement to their forner or
substantial |l y equival ent jobs wthout prejudice to their seniority or
other rights and privileges, and nake themwhol e for any | osses they
nay have suffered as a result of their termnation pursuant to the
fornmula used in Sunnyside Nurseries, Inc., 3 ALRB No. 42 (1977).

(b) Woon request, bargain collectively wth the UFWas the
excl usi ve representative of its agricultural enpl oyees, and, if an
understandi ng i s reached, enbody such understanding in a signed
agr eenent .

(c) Furnish to the UFWthe informati on requested by it
relevant to the preparation for and conduct of collective
bar gai ni ng.

TITTEETTTETTT T
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(d) UYoon request, furnish the UPNWwth all records
necessary and relevant to its determnation of whether to request
restoration of the nethod and rates of pay in effect prior to
Respondent' s unilateral changes in nethod and rates of pay for
pi pe- novi ng wor K.

(e) Revoke the unilateral changes in nethod and rates of pay
for pipe-noving work, and restore those rates of pay in effect prior to
t hese changes, and nake enpl oyees whol e for any | osses they may have
suffered by reason of the unlawful .changes, if the UFW as the
excl usi ve representative of Respondent’'s enpl oyees, so requests.

(f) Make whol e those enpl oyees enpl oyed by Respondent in the
appropriate bargaining unit at any tine between the date of
Respondent's first refusal to bargain at about January 19, 1976, to
the date on whi ch Respondent commences col | ective bargai ning i n good
faith and thereafter bargains to contract or inpasse, for any | osses
they may have suffered as a result of the aforesaid refusal to bargain
in good faith, as those | osses have been defined in Part | of this
deci si on.

(g) Preserve and, upon request, nake available to the Board
and its agents, for examnation and copying, all records relevant and
necessary to a determnation of the anounts due enpl oyees under the

terns of this Oder.

YThis was the date of the first phone conversation between Chavez
and AdamDairy followng his return fromvacation, in which Respondent
did not permt Chavez to resune his work as usual .
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(h) Execute the Notice to Enpl oyees attached hereto. Udon
its translation by a Board Agent into appropriate | anguages,
Respondent shal | thereafter, reproduce sufficient copies in each
| anguage for the purposes set forth hereafter.

(i) Post copies of the attached notice for 90 consecutive
days at places to be determned by the Regional D rector. Respondent
shal | exerci se due care to repl ace any notice whi ch has been altered,
def aced, or renoved.

(j) Mail copies of the attached notice in appropriate
| anguages, within 30 days fromrecei pt of this Oder, to all enpl oyees
enpl oyed between January 15, 1976, and the date on whi ch Respondent
commences to bargain in good faith and thereafter bargains to contract
or i npasse.

(K) Arepresentative of Respondent or a Board agent shall
read the attached notice in appropriate | anguages to the assenbl ed
enpl oyees of Respondent on conpany tine. The reading or readi ngs
shall be at such tines and pl aces as are specified by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to
answer any questions enpl oyees may have concerning the notice or their
rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all non-
hourly wage enpl oyees to conpensate themfor tine lost at this reading
and the question and answer peri od.

(1) Notify the Regional Drector inwiting, wthin 30 days
fromthe date of the receipt of this Oder, what steps
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have been taken to conply with it. Udon request of the Regi onal
Drector, Respondent shall notify himperiodically thereafter in
witing what further steps have been taken in conpliance with this
Q der.

It is further ordered that the certification of the
Lhited Farnworkers of America, AFL-A Q as the excl usi ve bargai ni ng
representative for Respondent's agricultural enpl oyees be extended
for a period of one year fromthe date on whi ch Respondent
commences to bargain in good faith wth said union.

It is further CROERED that all allegations contained in
the conpl aint and not found herein are di sm ssed.
Dated: April 26, 1978

0

e b -_-'-.__ T

- . - . B == .

GERALD A. BROWN, Chair man

HERBERT A. PERRY, Menber

—

RONALD L. RUIZ, Menber Sl /Sg’%
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APPEND X |

Following is alist of the 37 contracts relied upon
herein for the cal cul ati on of the average negoti ated wage rate in
UFWcontracts and as otherw se representative of the type of
contract achi eved by UFWbargai ning during the rel evant period for
determnation of this nmake-whol e anard. Data concerni ng the type of
crop and approxi mate size of |abor force for each farmis contai ned
in UAWExhibit 23. Data concerning pre-contract and post-contract
wages is contained in UFWExhibit 24. Certification dates and
contract dates are in UAWExhibit 26. Infornation conparing
economc provisions of the contracts is in UAWExhibit 25 and in the
testinony of Or. Mchael Yates on March 15, 1977, in Vol urme No. 14
of the hearing transcript in this case.

1. ADMRAL PACKI NG 20. BLAS P STA
2. AKI TOMD NURSERY 2. RLQO
3. AKUNE NLRSERY 22. BRUIE R DER
4. MCHAEL BUTLER 23. SALINAS MK QP
5. CRCEETTI CRCHARDS 24.  SANTA ALARA NLRS.
6. J. J. CRCBETTI 25.  ANTHONY SOR CH
7. DRM ROE LABCR 26. STEVEN SOR CH
8. E & A QORPCRATI ON 27. DAV D STQLI CH
9. R T. ENAUND 28.  TANAKA BROTHERS
10. &R MR ROHARDS 29. RAY TRAVERS
11. HARDEN FARVB 30. W TED CHLERY
12. H & MFARVB 31. VALLEY M NEYARDS
13. BWN MA\N 32. VALLEY HARVEST
14. MTGHL MDESKO 33. VEGPAK INC
15, CARL J. VA& O 34. WEST COAST FARVG
16. MEYERS TAQVATCES 35. VST FOOS
17. MOALERA AR ROP 36. M ZUPAN & SONS
18.  MONTPELI ER GRCH 37. WATANABE RANCH

19. MR ARTI GKE
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NOT CE TO BMPLOYEES

After a hearing in which all parties presented evidence, the
Agricultural Labor Relations Board has found that we have engaged i n
violations of the Agricultural Labor Relations Act, and has ordered us to
notify our enpl oyees that we wll respect their rights under the Act in the
future. Therefore we are nowtelling each of you:

The Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

glé To organi ze t hensel ves;

2) Toform join or help unions;
3) To bar ?al n as a group and choose whomthey want to
speak for them
(4) To act together wth other workers to try to
get a contract or to hel p or protect one another;
(5 To decide not to do any of these things.

Because this is true we promse that:

(1) v¢ will offer Luis Chavez, Ramro Cardenas, Ruben Quintero,
and Jesus Magana full reinstatenent to their forner jobs or to equi val ent
jobs, and pay themback pay for any | osses they had while they were of f work.

(2) v wil revoke our changes in nethod and rates of paying
enpl oyees for pipe-noving work if the UFW as your bargai ning representati ve,
requests us to do so, and wll nake each of you whole for any | osses of pay
whi ch resulted fromthi s change.

(3) Ve wll bargain collectively wth the UFWas excl usi ve
representati ve of our enpl oyees concerning rates of pay, wages, hours, and
other terns and conditions of enpl oynent, and sign a contract if

we reach agreenent.

_ (4) Ve wll nake those of you who were enpl oyed during the
appropriate period whole for any | osses of pay which resulted from our
refusal to bargain in good faith with the UFW

(50 Al our enployees are free to support, become or renain
nenbers of the UFW or of any other union. V@ wll not discharge, lay off, or
in any other nmanner interfere wth the rights of our enpl oyees to engage I n
these activities and other activities which are guaranteed themby the
Agricultural Labor Relations Act. Because the UPWwas sel ected by a najority
vote of our enpl oyees as their exclusive representative for purposes of
col I ective bargai ning, we have an obligation to neet wth the UFWat
reasonabl e tines and bargain in good faith about wages, hours, working
conditions and other terns and conditions of enT)I oynent. Therefore, we wll
not nake changes in terns and conditions of enpl oynent until we have first
notified and bargained wth the UFW and we will not refuse to neet and
bargain wth themin good faith as required by the Agricultural Labor
Rel ations Act.

Dat ed: ADAM DAl RY, dba
RANCHO D5 R B

& (Represent ati ve) (Title)

This is an official notice of the Agricultural Labor Rel ati ons Board, an
agency of the Sate of Galifornia. DO NOIT REMOVE CR MJTI LATE
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MEMBER MCARTHY, Concurri ng:

| concur inthe result of the najority opinion insofar as
it deens make-whol e relief a proper renedy under the facts and
circunstances of this case. However, for the reasons stated in ny
concurring opinion in Perry Farns, Inc. 4 ARB No. 25 (1978) deci ded

today, | cannot agree wth ny col | eagues’ view that every case of
refusal to bargain warrants application of the nake-whol e renedy.
Dated: April 26, 1978

Nl

JOHN P. McCARTHY, Menber
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MEMBER HUTCH NSON  di ssenting in part:

I concur in all respects with the najority opinion
except for its reversal of the AOs award of attorney's fees and
litigation costs to the Charging Party.

Wil e the ALO nay have m scharacterized one of
Respondent ' s defenses, the record as a whole justifies his
recormended or der .

Inny viewa litigation posture which utilizes spurious
justifications, pretexts, and untruthful testinony to explain anay
flagrant violations of the law can logically be labelled as "frivilous."
Respondent wins no redenption, in this case, by the fact that one, or a
few of its defense positions raised debatabl e i ssues.

DATED April 26, 1978

—ssmm— wmpme= ==y e -

-
ilec? i
RCBERT B HUTCH NSCN Menber
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ALO DEA S ON

CASE SUMWARY

Adam Dai ry, dba 4 ARB No. 24
Rancho Dos R os Gase Nb. 76-CE15-M
76- C& 36- M

Oh May 3, 1977, ALO Oohen issued his decision finding
that Respondent violated Section 1153 (¢) and (a) of the Act by
discrimnatorily discharging four enpl oyees and Section 1153 (e)
and (a) by refusing to bargain in good faith wth the Uhited
Farmwor kers of Anerica, AFL-A Q He recommended that Respondent be
ordered to reinstate the di schargees wth backpay, to nake its
enpl oyees whol e for its refusal to bargain in good faith, and to
pay attorney's fees to the Charging Party.

A The di scharges

The ALO found that Respondent constructively di scharged Luis
Chavez when it failed to return himto his usual work after his
annual nont h-1ong vacation, and instead of fered hi mwork which
Respondent knew woul d be injurious to his arthritic hands and
whi ch woul d not pay as well. Chavez had worked for Respondent
since 1959, and had previously received a change in work, and
later on a raise, so that he could stay with Respondent. The ALO
rej ected Respondent’s defenses that Chavez was a part-tine
irrigation supervisor not protected by the Act, and that he was
replaced on his old job due to problens wth his work.

~Ruben Quintero, Ramro Cardenas, and Jesus Magana had wor ked
as mlkers for Respondent for several years. Respondent offered
several defenses for their discharges. As to Quintero and Magana,
both illegal aliens, Respondent clained to have recently becone
aware of a | aw subj ecting enpl oyers to fines for enploying illegal
aliens, and contended that this fear precipitated its renoval of
all three fromtheir previous mlking duties on April 13, 1976,
al t hough Respondent knew Cardenas to be a legal alien. Qintero
and Magana wer e di scharged when they coul d not produce proper
papers wthin about one week's tine. Cardenas was di scharged on
l\@¥ 14, 1976, after he returned late fromvacation, due to his
wfe' s illness, and then failed to informhis supervisor that he
had to be absent fromwork for one day. In addition, Respondent
produced evidence that it had problens wth the bacteria count in
Its mlk, and argued that it had replaced its mlkers to deal wth
this probl em

The ALO found that Respondent strongly disliked and feared
the UAW and that it was aware of the pro-U-Wsentinents of these
four enpl oyees. He further found factual
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BOARD DEOQ S ON

weaknesses and i nconsi stencies in each of Respondent's
defenses and in all of themtaken together, including
Respondent's admtted untruths in connection wth its illegal
alien defense. FHnally, he found Respondent's, wtnesses to
be not credi bl e in nunerous i nstances.

B. Refusal to bargain in good faith

The UPWwas certified as representative of Respondent's
enpl oyees on Decenber 5, 1975. nh January 12, 1976, the WFWsent
Respondent a witten request for information, and on February 12
and 17 requested the same by phone. Meetings between
representatives of respondent and the UFWwere hel d on March 11
and May 18, 1976. The WFWsupplied Respondent with a copy of its
non-econom ¢ proposals prior to the first neeting. Respondent's
representative supplied the UFWw th two partial counterproposal s
contai ning i nconsi stent provisions during April 1976. No further
neetings were hel d al though the UFWcontinued to contact
Respondent ' s representative to request them During the period
fromabout January through QGctober 1976, Respondent nade nuner ous
changes in its enpl oynent practices wthout notifying or
consulting wth the UFW These included: changes in work
i nvol ved 1 n the di scharges di scussed above, change in rate and
met hod of payi ng for pipe-noving work, subsequent raises in sunmmer
and fall of 1976, and housi ng al |l onances to the repl acenents for
its discharged mlkers.

- The ALOfound that Respondent refused to bargain in good
faith in violation of Section 1153(e) and (a) of the Act by
instituting the above unilateral changes, by failing to provide
rel evant information requested by the UFW failing to submt a
nmeani ngf ul count er-proposal , and by failing to cooperate in
arrangi ng further neetings after May 18, 1976. The ALOrej ect ed
Respondent' s defense that it refused to neet after that date
because the UFWi nproperly conditioned further bargai ning on
reinstatenment of the four discharged enpl oyees, based on his
resolutions of credibility and the parties’ courses of conduct.

The Board affirned the ALOs findings of fact and
concl usions of law A though this Board had not previ ouslx
consi dered viol ations of Section 1153 (e), it concluded that the
ALO appropriately applied NLRB precedent under Section 8(a)(5) of
the LMRA I n the context of this case.

The Board's decision is concerned prinarily with renedies for
refusal to bargain in good faith. Under Section 1160.3, this
Board has been granted the authority, not specifically granted to
the NLRB, to nake enpl oyees whol e for |oss of pay resulting from
the enployer's refusal to bargain in good faith. Gonpare Section
10 (c) of the LMRA
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and see Ex-Cel | -O Gorporation, 185 NLRB 107, 74 LRRVI 1740 (1970).
The Board first noted that this grant of authority is intended to
avoi d the much-di scussed i nadequacy of refusal -to-bargain renedi es
under the national labor law It then proceeded in this case and
in the concurrent case of Perry Farns, 4 AARB Nb. 25, to establish
the fol l ow ng principl es concerni ng the nake-whol e renedy:

1.

The remedy is appropriately applied whenever enpl oyees suffer
a loss of pay, as a result of an enployer's unlawful refusal
to bargain. See Perry Farns, 4 ALRB No. 25.

The term"pay" is broadly construed to include all

benefits capabl e of a nonetary cal cul ation which flowto the
enpl oyee by virtue of the enpl oynent relationship. This

i ncl udes pay for straight-tine worked, premum pa?/ (overti ne,
shift premuns, etc.) and fringe benefits (nedical and
pension plans, etc.) This interpretation is based on _
anal ogous NLRB practice in backpay cases and on California
|aw as stated in Vre v. Merrill, Lynch, R erce, Fenner &
Snth, Inc., 24 Gal. App. 3d 35 (1972).

Under appl i cabl e NLRB precedent, the Board has broad
discretion to fashion renedi es, provided those renedi es serve
the purposes of the Act. NLRB v. Seven-lp Bottling QQ, 344
US 344, 31 LRRM 2237 (1958).

The concurrent purposes of the nake-whol e renedy are to
conpensat e enpl oyees for their loss resulting fromthe

enpl oyer's refusal to bargain and to encourage the practice
of collective bargai ning by renoving the profit in refusing
to bargain in good faith. Ex-Cell-Q supra.

S nce nany of the potential benefits of collective bargai ni ng
are non-nonetary (for exanple, seniority systens and
grievance procedures) the Board wll strive both to estinate
loss of pay wth reasonabl e accuracy and to encourage
resunption of the bargai ning process. In this connection,
admni stration of the nmake-whol e renmedy shoul d not itself
becone a new neans of del ayi ng bar gai ni ng.

Hstorically it has been the thesis of this |aw that

the practice of collective bargai ning shoul d take pl ace free
of state interference wth the interplay of economc forces
and t he substance of agreements reached between the parties.
The nmake-whol e renedy shoul d be admni stered so as to be
mninal ly intrusive into the bargai ni ng process.
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7. Section 1155.2 (a), which states that a party i s not
conpel led to agree to a particular provision or to sign a
contract, and Section 1160. 3, which authorizes the nake-whol e
renedy, taken together authorize the Board to assess a nake-
whol e renedy for periods in which an enpl oyer refuses to
bargain in good faith and to order good faith bargai ning in
the future, wthout inposing a requirenent that the parties
reach a contract and wthout dictating any terns of a
contract.

The Board consi dered proposals fromthe parties con-
cerni ng ways of assessi ng a nmake-whol e anard, and al so took note
of the fornula proposed 1 n the Labor Law ReformB || now pendi ng
in Gongress. The Board then determned to cal cul ate the nake-whol e
award by using an appropriate group of UPWcontracts to deternmne
the average negotiated wage rate for the rel evant period, and to
determne the val ue of fringe benefits fromdata col |l ected by the
federal Bureau of Labor Satistics. Athough it recognized that
the BL.S data was derived fromnon-farmindustries, the Board
concluded that it appeared to be a reasonabl e estimate. In a
simlar context the US Suprene Gourt stated that

...Bvenin private litigation, the courts wll not

I npose an unattai nabl e standard of accuracy. Certainty
inthe fact of damages is essential. Certainty as to the
amount goes no further than to require a basis for a
reasonabl e conclusion. (dtations omtted.) gel ow v.
RO Radi o Pictures, 327 US 251, 265 (1945).

The Board determned that the nake-whol e period shoul d run
fromthe date of Respondent's first refusal to bargain until it
commences to bargain in good faith, which deprives Respondent of
the economc benefits to be gained by continuing to refuse to
bargai n, but permts Respondent to toll its liability by ceasing
its unl awful conduct.

In addition to the nake-whol e award, the Board found t hat
the follow ng additional renedies for refusal to bargain were
appropriate In this case:

-rescission of unilateral changes if the UFWso
reguests on behal f of Respondent's enpl oyees;

-extension of certification for one year from the
date on which Respondent commences to bargain in
good faith;

-a specific order that Respondent supply rel evant

information to the UFWin addition to a general order
that it bargain in good faith wth the UFW

4 ARB NO 24



Chai rman Brown and Menbers Per r]y and Ruiz. reversed the
ALOs award to the UFWof attorneys fees in connection wth
Respondent ' s condi tional bargai ni ng def ense, on the grounds t hat
the def ense was not frivol ous. Menber Hut chi nson, dissenting in
part, woul d sustain the award of attorneys fees as warranted by
other aspects of Respondent's litigation posture. Menber
MCarthy, in a concurring opinion, agreed that application of
the nake-whol e renmedy is appropriate in this case, but stated
that the Board shoul d apply the nake-whol e renedy on a case- by-

case basis, as discussed in his concurring opinion in Perry
Farns, supra.

TH S CASE SUMWARY | S FURN SHED FCR | NFCRVATI N O\LY AND
IS NOI' AN GFFl O AL STATEMENT G- THE CASE (R OF THE ALRB.

* * *

4 ARB No. 24 5.
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I
STATEMENT F THE CASE

These consol i dated cases were heard before ne in Santa Mari a,
California coomenci ng on February 15, 1977 and concl uding on March 16
1977. The conplaint in the natter was i ssued on Decenber 17, 1976,
based, on charges filed June 14, 1976 (76-C& 15-M and Septenber 2, 1976
(76-C&=36-NM by the UN TED FARMWRKERS (OF AR CA, AFL-CEQ (hereafter
UF. W). Qopies of the charges and subsequent conpl aint were duly served
on respondent. The original charges alleged violation of Section 1153
(a), (b), and (c) of the Agricultural Labor Relations Act (hereafter
ALRA), asto Case No. 76-C&15-M and of Section 1153 (a) and (e) of
the AL RA as to CGase Nb. 76-CE36-M and the resul tant conpl ai nt
charged viol ations of Section 1153 (a), (c) and (e) of the AL RA as
to both cases. An Oder consolidating the two cases issued Decenber 17,
1976 pursuant to Section 20244 of the Regul ations of the Agricul tural
Labor Relations Board (hereafter Regul ations). Onh January 3, 1977, issue
was joi ned by the answer of respondent, duly served, admtting sone and
denying other allegations of the conplaint. At the hearing, the UF W
noved to intervene for all purposes and such notion was grant ed.

Al parties were given full opportunity to participate in the
hearing on the nerits, and to present w tnesses, docunentary evi dence

and argunent." After the close of the hearing, a very lengthy joint
brief was filed by the General Gounsel and the UF. W, and a |engthy
brief was filed by the respondent. Thereafter, both sides submtted
reply nenoranda of their own volition, to their opponent's brief. Al
such docunents were recei ved and consi der ed.

Oh March 15, 1977 an oral stipulation was entered into by all the par-
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ties anending the conplaint to conformto the evi dence adduced, at
the hearing. Such stipul ati on was approved and t he anendnent or dered
by the Admnistrative Law G fi cer.

Uoon the entire record herein, including testinony, adm ssions
stipul ations, and exhibits, upon ny observation of the deneanor and
credibility of each of the wtnesses, and upon consideration of the
briefs submtted by all parties, | nake the foll ow ng findings of fact
and concl usions of |aw and determnation of relief.

.
H ND NG G- FACT

A Jurisdiction

ADAM DAl RY, doi ng business as RANCHODCS R (5, is operated as a

partnership in Santa Maria, Galifornia. Its partners are Janes H don
Jim) Adamand his children Gharles (Chuck) Adam G ndy Adamand Seve
Adam ADAMDAIRY is an agricul ture enpl oyer wthin the neani ng of
Section 1140.4(c) of the AL RA, and is engaged in the dairy industry.
The enpl oyees of ADAMDAIRY are agricul ture enpl oyees w thin the neani ng
of Section 1140.4(b) of the AL RA The UF. W is a |labor organization
representing agricultural enpl oyees wthin the neani ng of Section

1140. 4(f) of the AL RA

B Alegations of Unfair Labor Practices

The conplaint alleges that respondent violated Section 1153(a) of
the AL RA inthat respondent did, and continues to, interfere wth,
restrain and coerce the enpl oyees in the exercise of rights guaranteed
in Section 1152 of the AL RA through discharges of enpl oyees Ramro
Cardenas, Ruben Quintero and Jesus Magana based
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on their support of the UF. W; through a refusal to return Luis Chavez
to his usual enpl oynent after an authorized | eave of absence, due to his
support of the UF. W, and through a refusal to bargain in good faith
wth the UF. W, previously duly certified on Decenber 5, 1975 as
representati ves of respondent’'s enpl oyees (Conpl ai nt, paragraphs 6-9) The
conplaint further alleges violation of Section 1153(c) of the AL RA
based on the foregoi ng di scharges and the refusal to permt areturnto
usual enpl oynent, (Conpl aint, paragraph 10) F nally, the conpl ai nt
alleges violation of Section 1153(e) of the AL . RA in that respondent
did and continues to refuse to bargain in good faith wth the UF. W by:
causing discrimnatory |lay-offs, changing job classifications and pay
rates unilaterally wthout consultation, failing to provide re quested
rel evant data, unreasonably del aying the schedul i ng of neetings and
refusing to negotiate in good faith. (Conplaint, paragraphs 11-12)

In the answer, respondent denied the allegations of violation of
Section 1153(a), (c) and (e) of the AL RA

C Respondent's Dairy (perations

ADAM DAL RY*, which is also known as RANOHODCSE RG5 DAIRY, is a
partnership located in Santa Barbara Gounty. The part nership
perforns a number of agricultural functions including selling mlk raising
and selling cattle, and grow ng corn, sugar beets, alfalfa and oats. To
perform the various agricultural functions, the partnership naintains
several different locations wthin Santa Barbara Gounty and wthin or

contiguous to the Santa Maria area, one of which

*Athough the conplaint and answer are entitled "ADAVG DA RY', M.
JimAdamindicated that the correct spelling is "ADAM DA Ry".
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is the dairy where the mlking is perfornmed. The partnership "owns
approxi matel y 350 dairy cows which nunber varies based on the nunber of
maturing hei fers and the nunber of cows whi ch have gone dry

The partnership produces and sells from82,000 to 122, 000 pounds

of mlk weekly, which anount varies based on feed, weather and the.
productivity of the cows thenselves, and sells its mlk to Knudsen
Gorporation, a Los Angel es based operati on.

ADAM DAL RY enpl oys, in its actual mlking operation, two mlkers and
arelief mlker, whose mlking responsibilities include preparing cows
for mlking and the actual mlking perforned through the use of
nechani cal ml ki ng apparatus. There is, additionally, a herdsman who is
the supervisor of the mlking as well as all other processes affecting
the dairy operation. Further, Chuck Adamand, in the past, Ji mAdam
performsubstantial supervisory roles over all the dairy operations.

ADAM DAL RY owns and operates 200 acres of alfalfa, 60 acres of sugar
beets and 40 acres of oats, all of which require irrigation at sone tine
during the year depending on. the anount of rainfall and col d weat her.

If thereis littlerainfall, but the tenperature renains cold during the
day, noirrigation is possible as the alfalfa wll freeze. During the
peak irrigation nonths, respondent wll enploy about five irrigators
whose job is to disconnect, carry and reconnect irrigation pipe. The
resultant feed for the cows includes green oats, also called green chop,
hay oats and straw oats. The feed is better generally in spring, sunmmer
and fall. Agrain supplenent is also fed to the cows, but such suppl enent
is a store-bought commodity.

Inall, ADAMDA RY enpl oys between twel ve and ei ght een peopl e,
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whose jobs, hours and actual enpl oynent change on a seasonal need basi s,
the high being during the spring, sutmer and fall and the | ow bei ng
during the wnter. The categories of enpl oynent include irrigation, fence
repairer, tractor driver, field worker and weeder green chopper and
haul er, and finally the herdsnman-supervi sor. Enpl oyees performa nunber
of these chores interchangably, wth the exception of certain skills
categories, and the supervisorial category. Thus, the herdsman is in a
category unto hinsel f as supervisor and the mlkers and relief mlker are
in a category by thensel ves as skilled workers. At the other end of the
skill spectrumare the irrigators who spend about eighty percent (80% of
their tine noving pipe and whose job is the least skilled of the work
perforned for respondent.
D Luis Chavez

Chavez is presently forty-two (42) years ol d, of Mexican ex-
traction, narried and the father of four children. He first becanme
enpl oyed by respondent in 1959 and was thereafter a mlker for seven or
eight years. At the end of this period he was obliged to transfer to
other work due to a physical condition resulting in swolen and arthritic
hands® worsened by contact with water and cattle nedicine, both of which
are commonly used in mlking. Thereafter, Chavez worked for respondent
until the end of 1975 as a tractor and truck driver haul i ng hay, bal es
and green chop as feed for the cows. Additional duties included assisting
inthe noving of irrigation pipe on a sporadic, once a nonth, basis
during that tinme of year when irrigation occurred. Addition al duties
al so included, during that tine of year when irrigation occurred,

Instructing new enpl oyees in noving and installing irri-
-5
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gation pi pe, which instructions takes about fifteen mnutes per enpl oyee
to acconplish, and to instruct themas to what areas required irrigation
so as to insure that such areas be irrigated. Thereafter, irrigators do
nost work on their own and require little supervision except regarding
dry spots pointed out to themby 4 JimAdamor by Chuck Adamafter Jim
becane ill in 1975.* Chavez never fired or recommended the firing of any
person, nor did he knowthat he could do so>. Al hiring, firing and
simlar tasks were perforned either by Jimor Chuck Adam (or by the

her dsman, Sal vadore Barragon) to whomthe workers reported for

responsi bilities and grievances. In July of 1975, Chavez received an
increase in pay from$2.70 to $3.00 per hour.® At that tine, and during
the remai nder of the summer of 1975, U F. W recognitional activities were
occurring concerning the respondent and the el ections, which el ections
were to be held in the fall of 1975. Chavez participated i n such
activities including obtaining signature, cards for the UF. W .(n one
occasi on, Chuck Adamsaw the respondent’'s truck, nornally driven by
(havez, parked in front of UF. W offices and presumed Chavez was i nsi de,
al though in fact Chavez had stopped to go to a nearby drug store. After
the filing of the UF. W recognition petition, Ji mAdamhad appr oached
Chavez and told himto tell the other workers "I don't want the UF. W |

will sell the cows."’

Adamwas fully aware that Chavez was a "Chavi sta”,
that is in synpathy of the UF. W

In July of 1975, Chavez inforned respondent, through Ji mAdam that
Chavez woul d be taking a vacation during the wnter of that year. Chavez
had taken vacations either every year or every other year for the past

si xteen years. |ndeed, nost of respondent's em

-6-
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pl oyees took such unpaid vacations during the wnter and, as Jim
Adamtestified, "It was |ike ducks going South.” Vacations are"
taken during the wnter since there is less work to be done.. Af-"
ter Novenber of 1975, none "of the persons enpl oyed during the Pre-
vious sumrmer renained as irrigators on respondent's payroll, all
had had Spani sh surnanes, and of their replacenents in the spring
of 1976, none had Spani sh surnanes.

During the sixteen years prior to 1975, when Chavez took a
vacation he returned to performthe sane work he had when he left. As was
said by Chuck Adam "when he left as a mlker, he returned as a ml ker
and when he | eft as a chopper he cane back as a chopper.” Further, Chavez
nornmal |y took a nonth's vacati on. Wienever Chavez went on a vacation, he
would train a repl acenent to handle his duties in his absence. In
Qctober 1975, G lberto CGepeda was trained to be Chavez' s repl acenent but
Cepeda recei ved a back injury and was unabl e to performthe strenuous
haul i ng work whi ch Chavez did. Instead, Chavez was told that G en
Qver hol zer, an eighteen year old hired just before CGepeda | eft, woul d
perform Chavez' s duties while Chavez was on vacati on.

I n Decenber of 1975, Chavez again inforned JimAdamof his vacation
pl ans whi ch were to commence on Decenber 18 for one nonth.® Just before
| eavi ng, Chavez said good-bye to Jim Adamwho said "Vé'|I| see you in a
nonth.” This was the |ast work perfornmed by Chavez for respondent. A all
tines, the work perforned by Chavez for respondent during his sixteen
year tenure was good, competent work, as was indicated by Jimand Chuck
Adamin a sworn statenent to an AL.RB. investigator.™

Uoon his return in January of 1976, Chavez contacted Jim

-7-
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Adamand inforned himof the fact that Chavez had returned from
vacation and was prepared to start working again. Instead, he was
told by JimAdamthat he should wait a few nore days until other
work coul d be found for Overhol zer. Ji mAdamsaid he woul d cal
Chavez but did not do so. In February of 1976, Chavez cal | ed Adam

again but was again told there was no work for him* After nore

than a nonth, Chavez call ed again and was then tol d he could return
towrk as a full-tine irrigator rather than at his previous work
S nce Adamcoul d not get rid of Qverhol zer. Chavez rem nded Adam
that full-tine irrigator work woul d cause hi mharmbecause of the
Wt ness and his di seased hands. Adamsaid that was the only work
Avai | abl e and Orver hol zer woul d not be transferred. Chavez then
sai d he woul d accept the work because he had no choi ce, whereupon
12 JimAdamstated that the pay woul d be six cents (6c) per pipe.™
The pipes are three inches by thirty feet (3" x 30') and are
General ly carried about forty to forty-five feet (40-45) when
each is noved by an irrigator. Prior to 1976, none of respondent's
VWrkers including irrigators were paid on a pi ece-work basis. Af-
ter January of 1976, all newy hired irrigators were paid on a
P ece-work basis. After receiving the offer of six cents (6c) per
pi pe, Chavez indicated to JimAdamthat he woul d nake | ess noney

then he had nade previously and woul d be unabl e to support his

Famly. He was advised that was all he woul d be paid and that students
woul d work for a wage of six cents (6¢) per pipe. Chavez did not take
the j ob.

Previously, at $3.00 per hour, Chavez would be able to earn

$30.00 for a ten hour day. In order to earn $30.00 per day at six

cents (6¢) per pipe, Chavez woul d have to nove 500 pipe in ten
- 8-
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hours, or slightly less than one pipe per mnute. Such pi pe have
to be moved through differing conditions of terrain, wetness and

grass heights. Wile it is possible to nove 450 pipe in ten hours
in good conditions, in difficult conditions only about 300 pi pe

Goul d be noved, and the average is sonewhere between these two
F gures. 2
In 1976, a nunber of newirrigators were hired by respondent,

Includi ng Bruce Tol bert, Qurt Skowe, Ken Tol bert, Bob Kotecki and
Eddi e George, all of whomwere between the ages of seventeen and
Twent y-one and none of whomwere Mexican. Al were paid six cents
(6c) per pipe at the outset but in Qctober of 1976 four of the five
Asked for higher wages and, because six cents (6c) per pipe was
Felt to be insufficient by respondent, the rates were increased to
Hght cents (8c) per pipe.* Additionally, each of the five spent
About twenty percent (20% of the day on chores ot her than pipe
Movi ng for which four were paid at a rate of $2.50 per hour, and
The fifth at $3.00 per hour.

E Ruben Quintero and Jesus Magana

Ruben Quintero is a forty- five (45) year ol d Mexi can man who

Had worked for respondent from 1970 until April of 1976, was con-
S dered to be a good worker by respondent,®™ and had been given a
Substantial raise in June of 1975. Quintero, although narried to
An Arerican citizen for several years, is not hinself a citizen

g this country. Qintero, since he is narried to an American cit-
I zen, was never threatened wth, and is not likely to be subject
To, deportation. Evidence was presented by experts on this sub-
Ject, which evidence was quite credible. As of April 13, 1976,
Quintero was a skilled mlker for respondent, havi ng been such for
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the previous four years, and was al so a "Chavista", a fact known
to respondent since Quintero had been a representative for the em
pl oyees of the UF.W as late as March of 1976.%

Jesus Magana is a thirty-three (33) year ol d Mexican nan, nar-
ried wth two children, one of whomwas born on Novenber 25, 1973
Wil e Magana and his famly resided in quarters on respondent’s
Property. Magana commenced work with respondent in 1971 and, as of
April 13, 1976, when his enpl oynent was termnated, worked as a
relief mlker receiving the sane pay as that of Qintero and Car-
denas, the two nilkers, that of $750.00 per nonth, but performng
field chores when not relieving the mlkers, Magana is not a citi-
zen of the Lhited Sates but, in Novenber of 1976 , received the
Necessary docunentation fromthe Inmgration and Naturalization
Service to permt himto work in the Lhited Sates. As wth Quin-
Tero, Magana is not, and was not on April 13, 1976, a likely sub-
Ject for deportation, the reason for Magana being that he has a
Ghild borninthe Lhited Sates. This fact was attested to by ex-
Perts on inmagration | aw presented by General Counsel, and | find

It credible. Mgana was considered to be a ' good worker by respon-
dent at all relevant tines,” and is presently enpl oyed by respon-
dent having been re-hired shortly before the hearings in the in-

Sant natter conmenced, but not at the sane | evel of work, relief
MIking, as he had previously perforned.

n April 13, 1976," Quintero and Cardenas were working at the
Dairy as mlkers, while Magana was performng his chores as relief

Mlker. On that day, Chuck Adamcane to the dairy wth tw nen

Naned Joe Tol edo and Manuel Q nande, both of whomare Portuguese.

Adamsaid to Quintero, who was there wth Cardenas, that Ji mAdam

-10-
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had received a tel ephone call froma nan saying that there were.
Peopl e working w thout papers and that they nust be fired. Peter
Gohen, a UF. W representative, was there at the tine this happen-
ed, Adamthen said that Quintero and Cardenas were to stop work
and | eave and, when they asked "why?", were told that if they, did

not leave the barn at that tinme, Adamwould call the sheriff.
Quintero and Cardenas then left their work at the barn, and were

repl aced as ml kers by Tol edo and O nande, both of whom had been
hired just prior tothis incident at a rate of $800.00 per nonth
each, al though neither were then working as mlkers, and O nande
20 had never previously worked as a nil ker.?®

At approxinately the sane tine as Chuck Adami nfornmed Qi ntero

and Cardenas that they were relieved of their duties, Adami nforned

Migana that he too was no | onger to be enpl oyed at ADAM DAl Ry
since "M father says so.”? Later that day Migana went to Chuck

Adamto inquire as to why he was fired and was told that Ji mAdam
had received a call froman unnaned cal | er saying that workers
shoul d be let go. Magana tol d Adamhe had been in touch wth the
immgration officials and had been told that he should wait for a
letter fromthemand that his case had been accepted and he had a

preference to be inthe Lhited Sates since he had a child born in
the Lhited Sates.?® In fact, he did recei ve the necessary docu-
nentation to be in the Lhited Sates fromimmagration officials on
Novenber 18, 1976. Neverthel ess, Magana was relieved of his work.
"as of the day Chuck Adami nforned Magana of his deci sion, although
Chuck Adam had known since 1971 that Magana was not legally in the
Lhited States but had had an American born child in 1973.%

Wien Quintero was tol d about the phone call, he told Chuck

-11-
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Adam he had the necessary papers to renain in the Lhited Sates,

Wer eupon Chuck Adamreplied, that since Qintero had been repl aced
as a mlker, he could not get his old job back even if his papers

were legal and therefore Quintero was to work in the future. at
Changing irrigation pipe and doi ng ranch work such as poi soni ng
Gphers even if his papers shoul d prove valid. Thereafter, Adam

sought to have Quintero go wth Adamto an Imnmgration and Natural

lzation Service office in San Luis oi spo but, although Quintero
nade an attenpt to verify his inmgration situation, at no tine
did Adamand Quintero go together to an Inmgration and Naturali za-
tion Service office to deternmine Qintero' s status.”® Thus, as of
April 13, 1976, Qiintero was renoved fromthe dairy by respondent.
As with Magana, respondent had known |ong before, in fact in 1970,
that Quintero was not legally in the United States.”

The reason given to the union and the workers by respondent
prior to the hearing for the sudden action as to the two mlkers
and the relief mlker was a tel ephone call by an unnaned person
Indicating that all illegal workers were to be fired. This expl an-
ation was given to the workers on April 13, 1976, and was reiter-
ated to Peter (ohen, the UF. W representative, on the sane day as
being a call froman "anonynous" cal | er, Subsequently, on My 18,
1976, when Peter Gohen net with Steve Martin, the respondent’s. neg-
Qiator, Martin nentioned the fact of the anonynous phone call in
Gonjunction wth the action taken as to Qi ntero and Magana.
Thereafter, on Novenber 19, 1976, Chuck and Ji m Adamboth swore to

a statenent taken by an AL.RB agent saying that "on or about

*The termnation of enpl oynent of Ramro Cardenas, the other ml ker
besi des Quintero will be discussed in the next sub -section herein,

-12-
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March 20, 1976, we recei ved an anonynous phone cal |l that Jesus Ma-
gana and Ruben Quintero both mlkers for our dairy were illegal
aliens.” The rational e offered by respondent was that they had
recently learned of the lawnaking it a crine to enploy illegal
aliens and had al so recently | earned through an anonynous cal l
that two of their workers were illegal. At the hearing, Chuck
Adamtestified at one point that his father had recei ved an anony-
nous phone cal l.

In fact, there never was an anonynous phone tip. Ji mAdam
admtted during the hearing that he had lied in his sworn state-
nent regardi ng the anonynous phone call. Chuck Adamadmtted that
he had coomtted perjury when he testified at the hearing that ;
there had been such a call received by his father. Additionally,
during one part of his testinony, Seve Martin indicated he first
heard about the so-cal |l ed anonynous phone tip at or about the tine
of the My 18, 1976 negotiating session wth Peter (ohen but, after
a lunch break, Martin testified he first heard about the anonynous
call on or about Novenber 19, 1976, when the Adans signed the
sworn statenent which had been cleared wth 'Martin before signing,
as to the truth and accuracy of its contents.

The expl anation given by respondent at the hearing as to the
O scharge action taken was that JimAdamhad called Seve Martin
During early April, 1976 to conplain that "these goddammed wet -
Backs are going to run us out of business”, referring to the bac-
terial count problens the dairy was having, and that they were

caused by the mlkers and relief mlker. Further, that Steve Mir-
tin had told themduring that conversation that it was a a crine

toenploy illegal aliens, a response triggered in Martin by the

-13-
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use of the word "wetback” and a recent conference in Novenber 1976
attended by Martin at which he was told of a Lhited Sates Suprene
Gourt case regarding such a | aw

In fact, respondent had been having problens as to the bacteria

count w th Knudsen during the last six nonths of 1975, and had"
hired a new herdsman in February of 1976. The resultant quality

eval uation, perforned by Knudsen, for the period of March-April,
1976 toward the end of which period Quintero and Magana were fired,
reflected the best quality record for either the last six nonths

of 1975 or the eight nonth period between March and Cctober, 1976.%
As to the | aw under which respondent clained the possibility of
prosecution, there was, as of 1972, a judgnent issued by the Super-
ior. Qourt of CGalifornia, Gounty of Los Angel es, in Dol ores Can-
ning G@., Inc. v. George V. Mlias, #G 16928, affirned sub nom

Dol ores Ganning Go. v. Howard, 40 CGal . App. 3d 673 (1974), pernan-

ently enjoining any prosecutions under the aforesaid | aw Thus,

no person or organi zati on had been or has been prosecuted under

the | aw respondent clained to fear.” Further, the Lhited Sates

Suprene Gourt case which' Martin referred to 'did not cone down un-
til three nonths after the Novenber conference Martin attended,

and, unlike respondent's conclusory allegation in the brief, very
definitely did not permt prosecution or construe the statutory |e-

gality of the Act. De Canas v. Bico, 424 US 351. 96 S Q. 933-
(1976). Parenthetically, Chuck Adamtestified at the hearing that
he knew that a recent |awrequired that businesses keep a record

of the hours worked by their enpl oyees, but Chuck Adam has never

kept such records, although it is illegal not to do so. Respondent

knew that, both Quintero and Magana were "Chavi stas" as Chuck and

-14-
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JimAdamtestified, since the vote was 5-2 for the UF. W and res-
pondent knew that the two were Joe Tenasci 0 and Ray Tognazzini,

nei ther of whomare Mexican, and that they were not Quintero and
Migana. Further, respondent "knew no' Portuguese who were U F. W
and was of the opinion that neither Tol edo or O nande were U F. W
FHnally, Chuck Adamtestified that he had never inquired of Tol edo
or Onande as to whether they had i mnmgration papers but presuned
they were Lhited Sates citizens although he did not knowif they
had been in the Lhited Sates | ong enough to be naturalized. Q-
nande spoke few words of Engli sh.

Based upon the above, | do not find credible either the testi
nony of Chuck or JimAdamthat they feared prosecution for enpl oy
ing illegal aliens.

F. Ramro Cardenas

Cardenas is athirty-seven (37) year old nmarried man of Mexi -
can extraction who worked for respondent during 1969-1970 and then
from1971 until the mddl e of My, 1976. During that entire peri-
od of tine, while not a Lhited Sates citizen, Cardenas possessed
the necessary |legal papers toremaininthe .Uhited Sates and work
here.® Prior to the union election in Septenber, 1976, Cardenas

was told by JimAdamthat Cardenas woul d recei ve a $25.00 rai se

and hospitalization insurance if he voted "no union". Ji mAdam

also told Cardenas that he did not like the UF. W and woul d sel |

the cons if the UF. W won. Further, Cardenas was present at a

neeting held just prior to the election as a UF. W representati ve,
JimAdamwas present at the sane neeting. A that tine, and until

md- April, 1976, Cardenas was a mlker for respondent and was con-
sidered to be a good enpl oyee. %
-15-
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In md- April 1976, Cardenas was renoved as ml ker at the same
tinme as Quintero and Magana were renoved and Tol edo and O nande

were hired and installed as ml kers. Cardenas was not tol d any-

thing about faulty immgrati on papers since respondent knew he had

Satisfactory papers. |Instead, Cardenas was sinply told that .these-
vere JimAdams orders. As to Cardenas’s renoval fromthe bar n,

Chuck Adam | ater expl ai ned that Tol edo and O nande were a team al -
t hough they had never worked together as mlkers before, and Q-
nande had never been a mlker before. Cardenas was |ed to under-
stand he woul d have ot her enpl oynent w th respondent.

Cardenas did no work at all for the next several days after

April 13, 1976. On April 18, 1976, Cardenas received a call from

his wfe fromQiadal aj ara, Mexico, wherein iu becane inportant that)
Cardenas | eave for Mexico inmediately in order to help his wfe
who was ill.® Cardenas then requested a | oan of $400.00 fromres-

pondent and was given an advance of $325.00.* He further asked

permssion to | eave for about fifteen to twenty days and was ex-
pected to return and commence work on My 4, 1976.% Instead, he

becane ill wth tonsil problens in Mexico and returned to his hone
33in Santa Mrria about one week late. A this tine he called res-
pondent, apol ogi zed, was warned about |ateness and was told to re-
port to work at the beginning of the follow ng week.*  Thereupon,
Cardenas did so report to work and in fact worked for three days.

h the next working day thereafter, May 13 , 1976, Cardenas found
that he had to go to Los Angel es to obtain an i nrmgrati on paper

for his wfe. Cardenas then went to Los Angel es, returning to work

the follow ng day, May 14, 1976, whereupon Cardenas net with Jim
Adamand was told he was being fired for being | ate fromMxico and
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for not having told anyone about his My 13, 1976 absence. The

work that Cardenas was to have been doi ng during the day he was

Absent was corral -building, as to whi ch respondent deened there

was, but in fact there was no, rush or urgency.® Therefore, the
absence of Cardenas was not inportant to the other worker on that

job, Joe Tenascio.® Prior to leaving to go to Los Angel es,- Car-
denas inforned Joe Tenascio of his departure, asked that Tenasci o
tell Adam and was told "G, I'Il tell him”¥ Wiile Cardenas was
away in Mexico, Chuck Adaminterviewed a Portuguese man by the
nane of Manuel Ferreira, who spoke few words of English. O My
15, 1976, the day after Cardenas was fired, Ferreira cane to work
as relief milker at a rate of $800.00 per nonth plus a housing al -
| onance. Chuck Adamdid not knowif Ferreira had experience wth
m | ki ng nmachi nes.

Oh May 15, 1976, Cardenas went to JimAdamto obtain a letter
of enpl oynent in order to facilitate Cardenas' wfe comng to the
Lhited Sates. Adamsaid he woul d sign such a letter if Cardenas
signed a letter prepared by Chuck Adam in Spanish. That letter,

as interpreted, said that respondent was . correct for termn-

ating the work of mne because it is seven days late ..." and al so

referred to Cardenas's failure to report for work or tell anyone
on May 13, 1976.

Cardenas did not sign the letter on that occasion but, because
he needed the letter of enpl oynent, returned approxi nately one
nonth later and signed the statenent given to himby Ji mand Chuck
Adamin return for the letter of enpl oynent signed by Ji mAdam
The purpose of having Cardenas sign a |l etter according to Chuck

Adamwas to insure that he "... wouldn't show up in a hearing room
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sone day."
G Mti-UF. W Mtivation
The election to determine if there woul d be a union at ADAM

DARY, and if so which one, occurred during Septenber, 1975, Im

nediately prior to the election, JimAdamsaid to Chavez "Tel | the-

workers | don't want themto .vote for the UF. W because | w |l

sell the cows and they will have to work el sewhere.” Ji mAdam al so
sai d, on anot her occasion before the el ection, according to Chavez,

that he did not want the workers to talk to UF. W representatives
and that the UF. W representatives had no permssion to speak

W th respondent’'s enpl oyees, although the Teansters did have per-

m ssion since they had asked for it. Magana testified that the
day before the el ection, JimAdamhad said that he wanted the work-

ers to vote no union because "... | want it." Qintero was not

wor ki ng the week before the el ection, although he voted, but Car-
denas was working. The day before the el ection, JimAdamtold Car-
denas he woul d give Cardenas a $25.00 rai se and hospitalization
coverage if Cardenas woul d sign "no union" because, as Ji mAdam
said, "I do not like the UF.W because if the UF. W is here, |
wll sell the cows."

JimAdamtestified that if he had his choi ce he woul d rat her
have the Teansters or no union than the UF. W since he did not
know any dairies that the UF W was representing. He admtted
telling the enpl oyees that if the UF. W won, he would sell the
cows and that they had better take the Teansters because they woul d
let himrun his business. JimAdamsaid he had in fact |isted his
cows for sale for a nonth wth a M. MQune, a dairy broker in Los

Angel es, but could not get the price he wanted for them He clained

-18-
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not to have anything against the UF. W but "I don't want themto
tell roe how!| should run ny business.” Then he testified "I don’'t
want to be a guinea pig." And subsequently, "I couldn't live wth

the UF. W because they know not hi ng about the dairy industry.

Wiat | said then is no different today fromthen." Later he testi-

fied, "There's several unions inthe L.A area that specialize in
dairies only --- the Christian Labor Association and the Teansters
--- nmany dairies operate wth these two organi zations and get al ong
fine." Adamalso testified that he had di scussed wth Seve Mir-
tin the fact that the UF. W knew not hing about the dairy industry
and had told Martin his feelings about the UF W Earlier., Jim
Adamhad testified that he had been called by the Teansters two
weeks before the el ection and had been asked if they coul d cone
out and speak to the workers and he said "Wy, certainly”, and that
the Teansters cane out during work- tine, but that the UF. W did
not ask perm ssion and when they cane Ji m Adamsent Chuck after
themto renove themfromthe property.

Chuck Adamtestified, as had JimAdam that the vote was 5-2
for the UF. W and that they knew who the two were (Joe Tenasci o
and Ray Tognazzini), therefore, they knew who the five were. Chuck
Adamal so testified that they had grouped the mlkers and reli ef
ml ker (Quintero, Cardenas and Magana) together as "wetbacks" in
the conversation wth Seve Martin referred to previously herein,
even though they knew Cardenas was not an illegal alien. Further,

Chuck Adamtestified that he thought Tol edo and O nande were not
UF. W and that he did not know any Portuguese who were UF. W,

but thought nost Mexicans were. In fact, he testified that all

UF. W votes in the el ection were Mexi can and he knew who each of
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themwere and, further, that he thought nost nenbers of the UF W
are Mexi can.

Seve Martin testified that JimAdamthought that only his
Mexi can enpl oyees were "Chavi stas”, and that his other enpl oyees

were not. Martin also testified that JimAdamwas" ... scared to
death of the UF. W".

As has been set forth earlier herein, the four individuals
who are the subject of the allegedy discrimnatory firings (Cha-
vez, Qiintero, Mgana and Cardenas) were active UF. W supporters,
whi ch fact was known to Jimand Chuck Adam

The UF. W was certified, regardi ng respondent, on Decenber
5, 1975. A that time, and during the period dating fromthe
el ection, according to the payrol| records and testinony of Chuck
Adam the enpl oyees included: the four workers at issue as well
as Antoni o Cardenas, Gl berto Gepeda, A phonso choa Zepeda, Raf ae
Cardenas, Santiago Querro, Francisco Lizzaroga, Jorge Zepeda, Joe
Tenasci o, Roy Tognazzi ni and Sal vadore Barragon. Tenasci o, Tognaz-
zini and Barragon are not Mexican or of Mexican descent. After
Cardenas was fired in My, 1976, none of those of Mexican heritage;

remai ned and the entire work-force was reconstituted to consi st of

two Portuguese ml kers, a Portuguese relief mlker, Tenascio and
Tognazzi ni (who were the conpany and Teanster observers and were
of Swss origin), Overhol zer (local friend of the Adamfamly),
and a large group of young nen, recently out of |ocal high schools

of non-Mexi can (or what has cone to be ternmed "Angl 0") extraction.
H Refusal to Bargain

Ann Smth testified, as representative of the UF W, that

she sent a request for information by registered nail to respon-
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dent on January 12, 1976.%® The request included, inter alia, a
list of bargaining unit nenbers, a sunmary of present fringe bene-

fits for bargaining unit nenbers and non-bargai ni ng unit nenbers

and any current contact wth any other |abor union, all such infor-
nation to be supplied at "the earliest possible tine." Smth did

not receive any response and . tel ephoned Ji mAdamon February 17,
1976. JimAdamsaid that his bookkeeper was to prepare it and he-
would nail it to Smth. O or about February 22, 1976, Smth
again called JimAdamwho told her it would be given to her by
Seve Martin. Smth then called Martin a nunber of tines, finally
reached himon or before March 5, 1976, at which tine a date was

set for a neeting on March 11, 1976. Martin then requested a copy

of the UF. W proposal in advance of the neeting, which was agreed
to by Smth. Oh March 5, 1976, Smth sent Martin a "general pro-
posal " which did not include economc articles such as hours of
work and overtine, vacations, holidays, nedical plan, wages and
the duration of the agreenent, as explained in the cover letter.

At the neeting on March 11, 1976, Martin told Smth he had
recei ved the proposal and when asked if he Had read it said "Mst

of it.”® There was, thereafter, little discussion of the propo-

sal. Instead, Martin reacted verbally to each of the articles and

subsections thereof, of the proposal, asking questions or by saying
“rejected’, “okay”, “no probleni, "we'll counter”, or "we'll put a hold

on that”. Thus, eleven articles and subsections were altoget her.
rejected, two were reacted to wth "we'll put a hold on that",
twel ve were reacted to wth "we'll counter”, and six were reacted

towth a response of "that was no problem". Mrtin asked several
guestions regardi ng the neaning of portions of the proposal, and
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agreed to negotiate as to Article XIV thereof. An exanple of arti-
cles rejected wthout discussion or negotiation was Article X |
regardi ng supervisors not performng work covered by "the agree-
nent except instruction training or energencies.

Smth concluded at the March 11, 1976 neeting that Martin's
appr oach prevented di scussion since he would sinply reject itens
inthe proposal and that, at forty to fifty simlar first neetings
w th other enpl oyers, such hostility and total rejections had not
occurr ed.

At the conclusion of the neeting, Martin said he woul d send
the counter-proposals and would call Smth in a coupl e of days.
He suggested that Smth should call after reading the counter-pro-
posal s and set up a new neeting. He further stated on cross-exam
ination that there was no inpasse resulting fromthe neeting. The
information previously requested by the union was not produced.
Martin testified that he had been given the request for inforna-
tion by JimAdam that he had conpil ed the necessary data, and
that he had it present at the March 11, 1976 neeting, but that he
never gave it tothe UF W and did not nention that he had the
informati on since he had not been asked for it at that neeting,
After the March 11, 1976 neeting, Smth did not receive the prom
i sed counter-proposals for sone tine, although she called Martin
several times. Fnally, she received two different proposal s

several days apart in late April, 1976. These two count er - proposal ;
over the sane cover letter dated April 12, 1976, contai ned a
nunber of inconsistent clauses between the two count er-proposal s,

including. the clause on seniority (Aticle IV, UF W Exhibit 7;

Section M, UF. W Exhibit 8. Murtin stated that the UF. W nego-
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tiator would not know until the actual neeting which was the com

pany proposal, and that the UF. W negotiator woul d have to deci de
whi ch was the conpany proposal . Martin acknow edged that, al-
t hough health and safety conditions, rest periods and supervisors
doi ng bargai ning unit work were all nandatory subjects of bargain-
ing, and had been rejected by Martin at the March 11, 1976 neeting
nei ther of the two different counter-proposals submtted by the
conpany contai ned any | anguage on those subj ects.

After the March 11, 1976 neeting, Smth was obliged to handl e
a series of neetings wth other enployers in nard, and the Santa
Mria UF W field office took over the ADAM DA RY negoti ati on.
Thus, when Smth recei ved the Adam counter-proposals at the end of
April, they were sent to Peter (bhen in Santa Maria. Peter Gohen
testified that he is a legal worker for the UF. W and that when
he recei ved the Adam counter-proposals he called Martin and set up
a neeting for My 18, 1976. A the May 18, 1976 neeting, Gohen
and Paul i no Pacheco were present for the union and Martin, Chuck
Adamand Dave Ml ler were present for respondent. Between the
March 11 and May 18, 1976 neetings, the incidents concerning the
four workers had occurred with the result that, as all parties
agree, the May 18, 1976 neeting becane a raucous event. A though
the versions testified to at the hearing are dissimlar, both Peter
Gohen and Dave M1l er kept notes which were put into evidence by
respondent and certai n concl usi ons can be gl eaned consistently wth
the testinony and the notes.

At the outset of the My 18, 1976 neeting, Gohen said he was
prepared to respond to the counter-proposal but first wanted to

discuss the fired workers. He said that the uni on was concer ned
-23-
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as to whether the enpl oyer was in good faith and that there roust

be di scussion and resol ution of this discharges if possible in or-
der for the negotiations to nove ahead constructively. Dave MI -

ler. present to asist Martin, asked if the neeting was for griev-
ances or negotiating. Gohen then said that the issues of firing
practices and right of discharge were essential to contract settle
nment and that perhaps there shoul d be di scussion of each case.

Martin agreed, and gave his version of the firings, whereupon (o-

hen gave his version. During this exchange, a substantial anount

of excitenent, profanity and | oss of tenper occurred. Martin,

during this process, agreed that the job of mlker was a skilled

job. Oohen said that he wanted to neet agai n as soon as possi bl e
Wth the fired enpl oyees present to negotiate what rights the em

pl oyer has and the enpl oyees have. He al so said the probl em nust

be resolved, if it could be, before an agreenent coul d be reached
and the enpl oyees nust be subject to negotiation. Martin agreed

that there woul d be another neeting at which the fired enpl oyees coul d
be present but only as agents of the UF. W Mrtin then took ohen' s

nunber and agreed to call Gohen to set up the next neeting in Santa
Mrria.® The purpose of the next neeting was expected to be

further negotiations including the elenents of the contract as
well as the possibility of re-instatenent of the workers.
Subsequent to the May 18, 1976 neeting, which | asted about
forty-five mnutes, Martin did not call Gohen. Gohen cal | ed Mr-
tinon My 25 1976. Martin said he was involved in a trial but
woul d be free in one week and woul d call Gohen. By June 5, 1976,
Martin had not called so hen called Martin. Martin tol d Gohen

he was still involved inthe trial and would call Gohen in two
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weeks.” Again, Martin did not call. Qohen waited two months to
hear fromMartin but did not. O August 6, 1976, (ohen sent Mr-
tin aregistered letter, repeating the foregoi ng chronol ogy of e-
vents and requesting a nmeeting and a response. Qopies of this |let-
ter were received by JimAdamand by Seve Martin. A sone point
after receipt of this letter », Martin contacted the Sate (oncili a-
tion Service requesting that it assist in breaking what Martin
terned an "inpasse". Further, Martin told respondent that bar-

gai ni ng had been abandoned at and after the .My 18, 1976 neeting.

Martin never responded directly to the August 6, 1976 letter from
ohen. “

O August 30, 1976, Gohen wote a letter to Herb Thorne of
the Sate Gonciliation Service, who had contacted Gohen, that
"... at the present point in our negotiation wth ADAMS DA RY we
feel it would be i nappropriate to invol ve your services," |nstead,
Gohen advi sed that they woul d pursue their renedies with the A L.
RB Acopy of the letter, which said Gohen still hoped to reach
an agreenent, was sent to Martin. On the sane date, August 30,
1976, another letter was sent to Martin seeking a neeting "... to

reach an agreenent ..." wth a cut-off reply date of Septenber 15,

1976. This letter, sent by registered mail, was recei ved by Mr-
tin on Septenber 8, 1976.
Martin testified that his purpose in contacting the Sate

Gonci liation Service (hereafter SCS) was to get the negoti a-
tions off dead center. (ohen testified that he spoke wth Herb
thorne and that the conversation was such that (ohen concl uded
after the conversation, and after discussion wth the Uhion Nego-

tiating Departrent, that he woul d be better off pursuing AL RB.
- 25-
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renedi es and seeki ng direct bargaining neetings, if possible. ®

Martin testified regarding the offer to use the SCS as fol | ows:

"That cost us nothing.”*

Gohen received no reply "fromMartin to Gohen's letter of

August 30, 1976. No other communi cations took place between Co-

hen and Martin until January 1977; however, on August 31, 1976,
the charges of refusal to bargain were filed. |In January and Feb-

ruary of 1977, inmedi ately prior to the instant hearings, Gohen
called Martin agai n and suggested bargai ni ng. Bargai ni ng comenced
two weeks before the hearing but no settl ement was reached. Dur-
ing the hearing the parties entered into a stipulation that res-
pondent was to prepare a wage proposal in response to that of the
UF. W By the end of the hearing, said wage proposal had not yet
been presented. It was further stipulated that no neeting woul d
be held until the proposal was received.

As to the information requested in January of 1976, it was
never supplied by respondent according to hen until, orally on
February 11, 1977, Peter Gohen was told that mlkers wthout com
pany housi ng recei ved $890. 00 per nonth. In fact, when Chuck
Adam subsequent |y testified at the hearing, it turned out that the
data given to Peter (ohen was incorrect inthat Onande is re-
cei ving $980. 00 per nmonth as a mil ker w thout conpany housi ng.
Thus, the only tidbit of data given to the union, thirteen nonths
late, was not only incorrect, but would nake it nore difficult for
the union to negotiate to a satisfactory contract.

. Unilateral Changes

The factual conclusions regarding unilateral changes as to
the four termnated enpl oyees (Chavez, Qintero, Mgana and Car-
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denas) have been set forth above, including the fact that Peter
Gohen was present when Quintero, Magana and Cardenas were first

laid off but no union official had previously been inforned. No
union official was told when Cardenas was transferred to relief
m| ker or when he was fired, nor when Chavez was offered different
work and on a different pay rate.

Further, the rate for irrigators was changed to a pi ece-work
basi s on January 1976 and the pi ece-work basis was changed from
six cents (6¢) to eight cents (8c) per pipe during Qctober of 1976.
The rate for mlker and relief mlker was changed from $750. 00 per
nonth to $800. 00 per nonth, based, according to Chuck Adam upon
statenents by Tol edo and O nande that they woul d not work for |ess,
in April of 1976. Further, as was stated by Chuck Adam Joe Tenas-
ciowent from$3.35 to $3.50 per hour in Qctober of 1976, Tognaz-
zini went from$3.60 to $3. 70 per hour in Cctober of 1976, Joe Tol -
edo was given a housing all onance at the end of 1976, Bob Kot ecki
went from$2.50 to $3.00 per hour in Cctober of 1976, QO nande re-
cei ved a $180. 00 housi ng al | onance i n Novenber of 1976, Ron Davi s,
a nechani c, received a $1.00 per hour increase to $3.00 per hour
at the end of 1976. Chuck Adamtestified that the above conpensa-
tion adjustnents were nade wthout contacting the UF. W but that
Martin had said it was okay. Martin had testified, that, after: Mrch
1976, there was an "inpasse" but on cross-exam nation he w thdrew
this fact and said that after May 18, 1976 there had been an aban-
donnment. Chuck Adamfurther testified that if his workers asked
for araise he would consider it and try to grant it if it nade
sense economcal ly. There was no' evidence that the changes speci -

fied above were routine, automatic, or a result of a previously
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est abl i shed course of conduct.

[,
QONCLUSI ONS OF LAW

A Jurisdiction

Respondent, ADAMDAIRY, is an agricultural enpl oyer wthin
the terns of the AL R A, the UFR W is a |abor organi zation repr-
esenting agricultural enployees wthin the neaning of the AL R
A and the enpl oyees are agricultural enpl oyees wthin the nean- s
ing of the AL RA

B. Unfair Labor Practices as to Luis Chavez

1. Won his return froma routi ne vacation during Decenber 1975
to January 1976, Chavez was not reinstated to his custonary and
usual work as feed chopper and haul er, although he had al ways been
so reinstated inthe fifteen years prior to the UF W election and
certification.

2. The notivation for such failure to reinstate himto his
routine duties was not his poor work product, since his work was
good, nor was it absence of work due to bad weat her, since his rou-
tine work was being tenporarily perforned by @ en Overhol zer, but
was a result of his UFR W activity, synpathy, vote and invol venent
all of which were known to respondent. Respondent had and has se-
vere anti-UF. W aninus, evidenced by attenpts to di scharge or
otherw se elimnate fromthe work force every pro-UF. W enpl oyee
as well as all persons of Mexican heritage, the statenents of Jim
Adamon the stand, and the inconsistencies, perjury and evasi veness

denonstrated by Chuck Adam Respondent; has filled to satisfactor-
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ily prove that it was notivated by legitinmate objectives. (See

NL RB v. Geat Dave Trailers Inc., 388 US 26, 65 LRRM
2465 (1967).)
3. The offer of work as an irrigator to Chavez resulted in

a situation wherein such work would injuriously affect a pre-exist-
ing condition regardi ng Chavez' s hands, which condition was known.

to ADAM DAl RY.
4. The offer of work as anirrigator to Chavez at six cents

(6¢c) per pipe, which pipe could be noved and installed at the rate
of thirty to forty-five feet (30-45") per hour, the average bei ng
sonmewher e between these two figures , constituted a reduction in pay
for Chavez, whose previous pay had been $3.00 per hour.

5. (havez was not a supervisor as defined by Section 1140. 4
(J) of the ALLRA at any tine relevant to the instant natter.

Hrst, his testinony that he was not performng supervisory duties
is nore credible than the testinony that he was. Second, at the

tine of the vacation, there were no irrigators enpl oyed for Chavez
to supervise and, therefore, he could not have perforned any super-

visory tasks. (See Valley Farns, 2 AL RB #41.) Third, his |ob
as chopper took himaround the farmsufficiently to be able to de-

termne which acres were dry. Anyone who travel ed the farmcoul d
det erm ne which areas were dry and required irrigation. Chavez.
testified that he had told JimAdamhe could not add the responsi -

bility of informng the irrigators as to which areas were dry 'to
his other chores. Even if his testinony were found | acking credi -

bility, which it does not, such routine direction would not constitute
supervisory responsibilities. (See NL. RB v. Sayers Printing Q.,
453 F.2d 810 (8th dr. 1971); NL.RB v. Mgnesi um Cast -
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ing ., 427 F.2d 114 (1st dr. 1970).) Any of the three concl u-
sions reached herein woul d support the determnation that Chavez
was not, at the tinme of the constructive discharge, a supervisor.
6. Incorporating 1 to 4. herein, Chavez's refusal to. work.,
as anirrigator and at six cents (6c) per pipe constituted a con-
structive discharge. (See Peerless DOstributing Go., 144 NL.R B.
#142, 54 LLRR M 1285 (1963); Polynesian Arts, 100 NL R B. 1312
(1952); Becton-Dckinson ., 189 NL.RB 121, 77 LLRR M 1627
(1971); Associated MIls, 190 NL.RB 8, 77 LLRR M 1133 (1971).

Such discharge constituted a violation of Section 1153(c) of the

AL RA by discrimnating agai nst Chavez as to terns and condi -
tions of enpl oynent to di scourage uni on nenbership, and as well

constitutes a violation of Section 1153(a) of the AL RA (See

Bect on- O cki nson, supra.)

C Wfair Labor Practices as to Ruben Quintero and Jesus Magana

1. Quintero and Magana were bot h di scharged by respondent on
April 13, 1976.
2. A the tine of discharge, neither had the requisite |egal

papers to be in the Lhited Sates. This fact was then known by
respondent and had been known by respondent for sone tine previous.

3. A the tine of discharge, both Qintero and Magana were
conpetent, satisfactory enpl oyees. The sane applies to Ronero
Cardenas. There is insufficient evidence that Quintero, Mgana
and Cardenas were the cause of any bacterial problens on the ranch.
whi ch bacterial probl ens were subsidi ng when these workers were
di scharged. Nor were they to be di scharged because of such prob-
| ens.

4, A the tine of discharge, Magana had proceeded, and was
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likely, to obtain necessary |egal docunentation but was given an
unreasonabl y short period of tine, nanely one week, to obtain them

5. Neither Magana nor Quintero were likely to be subject to
deportati on proceedi ngs.

6. @ven the injunction outstandi ng agai nst prosection for
enploying illegal aliens as of 1972, there cannot be any such
prosecutions under California Labor Gode Section 2805(a), nor have
there been any, nor could there be any in April of 1976.

7. Respondent knew that Quintero and Magana were actively
invol ved in, supporters of, and voted for the UF. W, which union
respondent vehenently disliked and attenpted to influence and co-
erce the workers agai nst.

8. Respondent was not, at the tine of discharge, notivated
to discharge Quintero and/or Magana due to a fear of prosecution.

9. It was proven to a preponderance of the evidence that
respondent was notivated to di scharge Quintero and Magana because
of their union activities and support. The defense of good cause
for discharge on the basis of inconpetent work or fear of prosecu-
tion was not proven to a preponderance of the evidence. Further-
nore, the Nnth drcuit has recently said " ... the cases are | e-
gion that the existence of a justifiable ground for discharge wll

not prevent such di scharge frombeing an unfair |abor practice if
partial ly notivated by the enpl oyee's protected activity; a busi-

ness reason cannot be used as a pretext for a discrimnatory fir-
i ng. (citations omtted,) The test is whether the business

reason or the protected union activity is the novi ng cause behi nd
the discharge, (citations omtted.) In other words, would this

enpl oyee have been di scharged but for his union activity. (cita-
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tions omtted.)" NL. RB v. Ayer Lar Sanitorium 436 F. 2d 45
(9th dr. 1970). The evidence is substantial that Quintero and

Magana woul d not have been di scharged had it not been for their
union activity. (See also Anerican Sanitary Products . v. NL.

RB, 382 F.2d 53 (10th dr. 1967), NL.RB v. Wltse. 188 F. 2d
917 (6th Ar. 1951), NL.RB v. Kla-Inn, 80 L.RRM 1697. En-

forced 488 F.2d 498 (10th dr. 1973).)
10. Such discharges constitute viol ati ons of Section 1153 (c)

of the AL RA as to Quintero and Magana, as well as violations
of Section 1153(a) of the AL RA

D Ufair Labor Practices as to Ramro Cardenas

1. Cardenas was a mlker wth Quintero prior to April 13,
1976, and had, at that tine, valid papers permtting himto be a
worker in the Lhited Sates.

2. On April 13, 1976, at the tine of the discharges of Quin-
tero and Magana, Cardenas was renoved fromhis duties as ml ker
and transferred to less skilled duties involving building corral s.
Prior to this date, Cardenas had perforned conpetent, satisfactory
work as a ml ker.

3. Cardenas was replaced as a ml ker by a person with | ess
skill than he had but who was pai d nore noney per nonth than Car-
denas had been paid. Insufficient proof was presented by the re-
spondent as to a valid reason for repl aci ng Cardenas. Cardenas'
repl acenent was interviewed before Cardenas was fired.

4. Respondent knew that Cardenas was actively involved in, a
supporter of, and voted for the U F. W, which union respondent ve-
henently disliked and attenpted to i nfl uence and coer ce Cardenas
to vote agai nst.

-32-




© 00 N o o A~ W N B

I =
N B O

[N
w

e e e
© 0 N o o b

N DN
= O

22

23
24
25
26
27
28

5. On April 18, 1976, Cardenas requested and received both
| eave tinme and an advance of salary to visit his sick wfe in Mx-

ico. Cardenas returned |ate fromMexico due to his ow illness
and was warned not to be | ate agai n. Cardenas apol ogi zed and was

returned to work.

6. O May 13, 1976, Cardenas was obliged to go to Los Angel es
for imnmgration papers for his wfe at which tine he told a fell ow

enpl oyee, Joe Tenasci o, that Cardenas was goi ng, asked himto in-
formrespondent and was told that respondent woul d be so inforned.
Cardenas was away for one day and, on his return, was fired.

7. The work Cardenas was schedul ed to do was not urgent work

despite respondent’'s attenpt to so characterize it.

8. The sane legal tests as were used regardi ng Qi ntero and
Magana are applicable to Cardenas. (See NL.RB. v. Ayer Lar Sani

torium supra.) The issues are whet her Cardenas woul d have been

fired but for his union activity .and whet her Cardenas was treated
differently fromnon-uni on enpl oyees. The question whether U F. W

adherents were treated differently fromnon-UF. W adherents nust
be determned in order to decide if the discharge was a "but-for"

situati on.
9. Section 1153(c) of the AL RA requires a discrinmnation

whose notivation is, for purposes of this case, di scouragenent of

uni on nenber shi p. O scrimnation has been defined as different
treat nment accorded uni on enpl oyees sol el y because of their union

Menber ships or activities. (See Montgonery Ward v. NRL.B, 107

F.2d 555 (7th dr. 1939).)
10. Based upon the fact that the practice regardi ng workers

taki ng short periods of |eave , such as for one day as w th Cardenas
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was that the worker was to informanother enpl oyee of that fact

(as wtness the testinony of Jimand Chuck Adam and the letter
they prepared and Cardenas signed saying that he failed to report
for work or tell anyone), and upon the fact that. Cardenas had tol d
Tenasci o of his | eaving, and upon the further fact that such all

l eged failure was one of the .actual bases upon which he was fired,
the conclusion is inescapabl e that Cardenas, a UF. W adherent,

was treated differently fromothers in having been di scharged al -
though he had i nforned anot her enpl oyee of his |eaving on May 13,
1976. Further, the allegation and testinony that the work was ur-
gent and that this was anot her reason for the di scharge of Cardenas
whereas the truth was that the work was not urgent, according to
Tenasci o who so infornmed the AL.RB. agent, leads to the sane in-
escapabl e concl usi on.

11. Therefore, it is necessary to determne if Adam's notiva-
tion was to fire Cardenas because of his UF. W affiliation and in-
terest. The totality of circunstance includes the facts that Car-
denas had previously been renoved froma skilled, desirable job
as ml ker w thout good cause since he was not anillegal alien and
since his work was good (respondent argues that |anguage barriers

were the reason but facts show | anguage probl ens were easily worked

out by respondent), that his replacenent, Manual Ferreira, was in-

terviewed while Cardenas was in Mexico wth permssion, that Fer-

reira started work the day after Cardenas was fired, that there is
substantial indication of anti-union notivation on the part of the
respondent, and that Cardenas was the | ast of the union supporters
to be on respondent’'s payroll before he was fired. Further, since

respondent has the burden of showing legitimate notivations (NL R
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B. v. Geat Dane Trailers, 388 US 26 (1967)), the conclusion is
that respondent has failed to neet its burden.

12. Thus, as to Cardenas, respondent is found to have vio-
| ated Section 1153(a) and (c) of the AL RA

E  Request for Infornation

1. Arequest for informati on was sent to respondent on Janu-
ary 12, 1976 in witing seeking, inter alia, the nanes and current

fringe benefits of bargaining unit nmenbers, which infornati on was
rel evant and necessary to enable the union to bargain intelligent-

ly. (Bectric Auto Lite G., 8 NL.RB 145 26 L RRM 1092

(1950).) Several subsequent tel ephone calls were placed by the
uni on requesting such data, during which tine the respondent in-

dicated the informati on woul d be sent to the union, and was in the
process of being prepared.

2. A the neeting of March 11, 1976, the infornation was
available inwiting, according to Steve Martin, but was not given

to the union representative because she did not specifically re-

guest it and he, therefore, concluded that she had deci ded that

she did not want the information. In early 1977, when the third
neeting of the parties was hel d, approxi mately one year after cer-

tification, the request was again nade for infornati on and sone
slight informati on was given as to one of the replacenent mlker's
earnings, and that was erroneous.

3. The issue as to the request for information boils down to.
whet her a union nust repeatedl y request infornation at each neet -

ing wth the enpl oyer before the enpl oyer nay be deened to have re-

fused to supply it. There is no doubt that such is not necessary.
(See NL.RB v. John S Snft ., 277 F.2d 641, 46 L.LRR M 2090
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(7th dr. 1960).) The infornation requested herein was inportant
and necessary to bargai ning. There was an unreasonabl e delay in

producing it. (See Southwest Chevrolet Corp., 194 NL. RB 157,
79 LRRM 1157 (1972); Pennco, Inc., 212 NL.RB 101, 87 L.RR

M 1237 (1974); lonial Press Inc., 204 NL.RB 126, 83 LRR M
1648 (1973).) There was no wai ver by the UF.W as to the infor

mation, nor coul d wai ver be construed fromthe tenor of the subse-
guent events.

4, The instant natter is decidedly different from Chevron
Ql . v. NL.RB, 442 F.2d 1067 (5th AQr. 1971), 77 LLRR M

2129. In that case a portion of the requested infornati on was

given to the union eight days prior to the neeting " ... in suffic-
lent tine to prepare its proposals ...". (442 F.2d at 1071) Fur-
ther, the enpl oyer wote to the enpl oyee that the remaining re-
quests woul d be di scussed at the neeting and thereafter the union
sinply did not bring the subject up. That is an entirely different
situation fromthe present one wherein the enpl oyer supplied noth-
ing for over one year, had previously told the union the data

woul d be forthcomng, and nuch |ater gave a partial, incorrect re-
sponse. The respondent's actions herei n anount to del ay, obfusca-
tion and procrastination constituting a refusal to bargain in good
faith.

E Oonditional Bargaining by the UF W

1. Respondent clains that its duty to bargain collectively

was elimnated after the May 18, 1976 neeting, since, it alleges,
Peter Gohen insisted on re-instatenent of the four previously em

pl oyed workers as a condition to further bargai ning.

2. The charging party, UF. W, did not conditionally bargain
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at the May 18, 1976 neeting. Gohen, speaking for the UF. W, con-
sistently indicated that the probl emof the di smssed workers nust
be di scussed, negotiated and resol ved if possibl e before an agree-
nment coul d be reached. There is no credi bl e evidence that the

wor kers nust have been re- instated before bargai ning coul d be re-
suned or agreenent reached. |ndeed, given the subsequent attenpts
to set up further bargaining on the part of the UF. W, the con-
clusion is inescapabl e that there was a desire to bargai n. Thus

NL RB v. Pepsi-Qola Bottling Go. of Mam, 449 F.2d 824 (5"

dr. 1971), wherein it was determned that the presentation of the
i ssue of workers' reinstatenent as a bargai nabl e i ssue rather than
an uncondi ti onal denand does not relieve the enpl oyer of the duty
to bargain further, is decisive herein. Furthernore, in the in-
stant matter, it has previously been held that Chavez, Qintero,
Cardenas and Magana had a lawful right to be re- instated (& . Md-
western Instrunents, Inc., 133 NL RB 115 48 LLRR M 1793 (19-
61).)

3. The cases cited by respondent do not indicate a contrary

result. (See, for exanple, Architectural Hberglass, 165 NL. R B.

21, 65 LRRM 1331 (1967).) Indeed, the quoted | anguage of Pe-

ter hen's notes in respondent’'s brief at page 67 indicates a de-

sire for further discussion.
4. 1t is therefore determned that the union's actions at

the My 18, 1976 neeting did not relieve respondent of further bar-
gai ni ng.

G Wiilateral Changes

1. The Uhited Sates Suprene Gourt has held that " ... an

enpl oyer's unil ateral change in conditions of enpl oynment under
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negotiation is simlarly a violation of Section 8(a)(5), for it is
a circunvention of the duty to negotiate which frustrates the ob-

jectives of Section 8(a)(5) much as does a flat refusal." NL RB.
v. Katz, 369 US 736, 82 S . 1107 (1962). The Court in Katz,

supra, held that such change constituted a violation of the Act
and that there was no need to show a general failure of subjective
good faith.

2. The Katz Qourt, supra, goes so far as to state that even
After inpasse an enpl oyer has no |icense to grant wage i ncreases
if " ... such action is necessarily inconsistent wth a sincere de-
sire to conclude an agreenent wth the union". (369 US at 745)
However, the Lhited States Suprene Gourt did state that the possi -
bility that there mght be circunstances whi ch coul d excuse or
justify unilateral action should not be forecl osed.

3. Respondent states that after the My 18, 1976 neeting its
duty to bargain collectively was suspended since the UF. W was en-
gaged in illegal conditional bargaining wherein the UF. W refused
to bargain until all the alleged discrimnatees were reinstat ed.

S nce there has been a concl usion of | aw establ i shed previously
herein that there was no such condition placed upon the bargai ni ng
process , it follows that there was no excuse or justification
proven by respondent as to whatever unilateral changes occurred on
or subsequent to May 18, 1976.

4. As to the alleged changes prior to May 18, 1976, respon-
dent has suggested defenses on an individual basis for each of the
several changes which occurred therein. As to the changes regard-
ing Chavez's offer at six cents (6¢c) per pipe whereas his pay had

been $3.00 per hour, and the failure to notify the union prior to
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the discharge of the mlkers, respondent clains that Chavez never

took the job, and that the mlkers were fired for cause, respec-
tively. Snce it has been held herein that the workers were not

fired for cause, that defense is fruitless. By discharging four
of the five workers who voted for the union, wthin a period of

approxi mately five nonths after certification, and w thout notify-

ing the union thereof, respondent frustrated the statutory objec-
tives of establishing working conditions through bargaining. (See

N L. RB v. Exchange Parts (., 339 F.2d 829 (5th dr. 1965).)

5. As to (havez, the fact is that while the enpl oyer contem
plated a unilateral change, Chavez would not accept it and it was
found herein to be a constructive di scharge. As such, the enpl oy-
er has evidenced an intent not to negotiate the change of circum
stance, the seniority probl ens or probl ens of wages and wor ki ng
conditions inherent wthin. Thus, a unilateral change as that

termis set forthin NL . RB v. Katz, supra, is found in regard

to Chavez.

6. As tothe remaining alleged changes prior to May 18, 1976
I.e., creating a piece-work rate for irrigators, hiring new mlk-
ers at $800.00 per nonth or $50. 00 nore than previously, and noving
an enpl oyee frommlker to relief mlker, respondent argues that
t hese were not changes, and were based on necessity in the event

they were changes. To begin with, there is no question all were

in fact changes as that terra is defined in that they were either
changes in actual wages or working conditions or were changes in

pol i ci es and systens regardi ng wages and working conditions. Re-

garding Cardenas, as was found factually herein, a mlker and a
performdi fferent functions, the relief mlker

relief mlker/having to regularly performa nunber of non-ml king
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jobs (See footnote 21). As to the new mlkers, an i medi ate, busi-
ness necessity exi sted once the previous mlkers had been di scharge
A though the di scharge was inproper, the enpl oyer's proofs as to
the need to hire new enpl oyees at the rate of $800.00 per nonth
have not been denonstrated to be unworthy of belief even though, in
creases to new enpl oyees might affect their antipathy to the union.
However, there was no such need as to the irrigators in regard to
the pi ece-work nethod of paynent.

7. 1t is therefore concluded that there were unilateral
Changes in violation of Section 1153 (e) of the Act as to the:
a. constructive discharge of Chavez and offer of |ower
pay,
irrigation change in pay rate,

S

c. discharge of Quintero and Magana,
d. change of work and subsequent di scharge of Cardenas,

e. increases inirrigator piece-work rate fromsix cents
(6c) per pipe to eight cents (8c) per pipe,
f. increases in hourly rates in ctober, 1976, to Tenas-
ci o, Tognazzini, Kotecki, and Davis,
g. housing al |l onances to Tol edo and Q nande.
H Refusal to Bargain

1. Bl oyers and unions have a duty to bargain collectively
by neeting at reasonable tines in good faith wth respect to wages
Hours and other terns and conditions of enpl oyment. (Section 1155
(a), ALRA)

2. There is sufficient proof herein that the union on re-
guest sent its proposal to respondent in March, 1976; that the

union net wth respondent’'s representatives in March, 1976; that
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the union explained its proposal at that tinme and was told that a

nunber of the proposal s were rejected; that the respondent prom
Ised to send counter proposals after the March neeting; that two
sets were recei ved by the union about six weeks |ater containing

I nconsi stent provisions; and that the counter-proposal s contai ned
no cl auses regarding heal th and safety conditions, rest periods,
and certain other mandatory itens rejected in the union proposal,
There is further proof that a neeting was held on May 18, 1976 at
the request of the union, that at that neeting the fact of the
four di scharges between the previous and present neeting was di s-
cussed; that a subsequent neeting was di scussed; that respondent's
representative was to contact the union's representative and that
the natter of the discharged workers was to be discussed at the
next neeting. There is further proof that the enpl oyer's repre-
sentative never thereafter contacted the union' s representative
but that the union's representative nany tines called and, in early
August 1976, wote to the enpl oyer's representative. There is am
pl e proof that between May 18, 1976 and early August, 1976, the
uni on representative was told several tines 'by the enpl oyer's rep-
resentative that the latter was involved in atria and woul d cal l
back, but did not. There is anple proof that in August, 1976,
respondent' s representative contacted the Sate Gonciliation Ser-
vice instead of replying to the union's letter requesting anot her
bar gai ni ng session, and further that the union determned this was
another stalling tactic and therefore wote still another letter
requesting a bargai ning session. There was no reply to that |et-
ter either. In Qctober, 1976, respondent instituted a substantial

nunber of unilateral wage changes. A though bargai ning resuned in
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February of 1977 , before the instant hearing, the enpl oyer agreed
to, but did not, give the union a wage proposal .

3. The totality of circunstance of the events set forth above
give anpl e indication of the absence of a good faith desire to neet

and bargain toward a contract, (See Southwest Chevrolet Gorp., 194
NL RB 157, 79 LLRR M1156 (1972); Johnson's Industrial Cater-

ers, Inc., 197 NL. RB 352, 80 LRRM 1344 (1972); onti nental
Insurance . v. NL.RB., 495 F.2d 44 (2nd dr. 1974).) The con-

duct described in paragraph 2 above is oven nore concl usi ve when
consi dered together wth respondent’s anti-union notivation, the
refusal to provide infornmation, the unilateral changes and the i m
proper discharge of enpl oyees. (See Berger Polishing Inc., 147

NLRB 56 LLRRM 1140 (1964),) Respondent cites inits
brief Johnson's Industrial Caterers, Inc., supra, as being suppor-

tive of its position, In that case the enpl oyer had in its posses-
sion a count er-proposal whi ch was never submtted to the union.
The NL.RB determned that the counter proposal was silent on nu-
nerous issues as to which the uni on had nade previ ous proposal s.

Further, it was found that respondent had nade nunerous unil ateral

changes. The case, in find ing an unfair |abor practice, goes on to
speak of " ... the bel ated submssion of a sonewhat neani ngl ess
counter-proposal ...". A case where, as here, two inconsi stent

counter-proposal s are sent to the union wth a cooment that the
uni on woul d have to figure out what the conpany proposal was. is

even stronger than Johnson's Industrial Caterers, Inc., supra.

4. Based upon the foregoing, there has been a viol ation of

Section 1153(e) of the AL RA
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I. Dscrimnatory Access

1. Intheir joint brief, counsel for the general counsel and
UF. W have sought, based on the evi dence adduced at the hearing
and the stipulation and order conformng the pleadings to the evi-
dence, a finding of a violation of Section 1153(a) as to discrimn-
atory access by the enpl oyer.

2. Section 20222 of the Regul ati ons provides for the amend-
nent of conplaints and states that conpl aints nay be anended " .
upon such itens as rmay be just."” Wiile containing different |an-
guage as to procedure, Section 102.17 of the Rul es and Regul ations

of the NL. RB states that there nay be anendment upon such

terns as nay be deened just.” The simlar |anguage of the N L.RB.

has been interpreted to nean that any anendnent nust afford
the affected party freedomfromsurprise and anpl e opportunity to
defend and litigate the additional natters." Section 16-14, page

273. Hbwto Take a Case Before the NL.RB., Kenneth C MQui ness,

B.N A Books, 1976.
3. Wile a conplaint nay be anended as to changes al r eady

contained therein so as to confront it to the evi dence adduced, as
the instant conplaint was, it cannot be anended to incorporate new

charges reflected in the testinony, after the expiration of the
hearing, w thout reopening the hearing to permt an adequate de-
fense. Such amendrment woul d deny the affected party sufficient
opportunity to defend and litigate the additional natters,

4. Therefore no consideration wll be given to hte substance
of the discrimnatory access charge herein for the reason that such

charge cannot be raised for the first tine through a post-hearing
brief and such charge is therefore di smssed wthout prejudice.
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I'V.

A Having found that respondent has engaged in specified unfair

| abor practices wthin Section 1153(a), (c) and (e) of the AL RA
| shall recommend an order to cease and desi st therefrom as well

as to take affirnative action designed to effectuate the policies
of the AL RA Such affirnative action fol | ows.

B. As to Luis Chavez, Riuben Quintero , Jesus Magana and Ramro
Cardenas, there having been a violation of Section 1153 (a) and (c)
as to each, it is reasonabl e to recormend that respondent be or-
dered to offer themimmedi ate and full reinstatenent to their for-
ner jobs or the substantial equivalent thereof, and at their for-
ner pay rate, respectively. Further, it shall be recommended t hat
respondent nake each of themwhol e for any | osses each may have in-
curred as a result of respondent's discrimnatory action, by pay-
nent to each of an anount equal to the wages each woul d have ear ned
fromthe date of the discharge to the date of actual or offered
reinstatenent, |ess the net earnings of each, together with inter-
est at seven percent (7% per annum The conputation of such |oss
of pay and interest should be nade i n accordance with the formil ae
set forth in FEW Wolworth Gonpany, 90 NL. RB 289 and Is is

A unbi ng and Heating ., 138 NL.RB 716, and shall include any

and all conpensation for refusal to bargain as set forth herein-
after.
C In consideration of the unfair |abor practices conmtted by re-

spondent, and respondent's position regarding the UF. W presently
as wtnessed by the testinony of JimAdam it wll according' be
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recommended t hat respondents cease and desist frominfringing in
any nanner upon the rights guaranteed in Section 1152 of AL . RA
D The conplaint requests the posting of the Board's Oder in a

conspi cuous pl ace on respondent’'s property. In Valley Farns and

Rose J. Farns, 2 AL RB., 41, the AL RB indicated that in a

case involving a pattern of anti-union activity, it was appropriate

to order the enpl oyer to address his workers by readi ng thema
Board- prepared notice. This is such a case, since only the enpl oyer
can personal |y assure that worker's rights will be respected in the
future, and therefore such notice wll be recormended al t hough not
specifically requested in the conpl ai nt by the general counsel.
Additional |y, such address w il serve the function of an apol ogy

by the enpl oyer for coomtting unfair |abor practices and such

apol ogy w Il therefore not be recoomended. However, the requested
posting w Il be recormended, in English, Spani sh and Portuguese, to
be placed in a conspi cuous pl ace on respondent’s property.

E In consideration of the conclusion regarding refusal to furn-
ish information requested by the UF. W, it shall be recommended
that the information requested in UF. W Exhibit 2, dated January
12, 1976, be furnished to the union wth the exception of that in-
fornmation requested in said exhibit which has hitherto been sup-
plied accurately to the union either during negotiations or during
t he pendency of the present hearings.

F. There shall be a recommendati on that the enpl oyer maintain,
preserve and nake available to the Board or its agents upon re-
quest, for examnation and copying, all payroll records required

by law social security paynent records, tine-cards, personnel rec-

ords and reports and all other records necessary to anal yze the
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anount of back pay due as well as all rights regardi ng reinstate-

nent under the terns of this Qder.

G There shall be a recommendation regarding refusal to bargain

resulting in loss of pay and 'other Beneficial financial rights of

the enpl oyees of the bargaining unit herein, in accordance wth
the fol | ow ng consi derat i ons:

1. General counsel, at the hearing, requested the opportunity
to put in evidence regarding a possible renedy resulting in the
nenbers of the bargaining unit being nade whol e for | osses suffer-
ed for a violation of Section 1153(e) of the AL RA if any were
found. Based upon the presence in the AL.RA of 'such "nake-
whol " power (Section 1160.3, AL.RA), as against its absence in
the National Labor Relations Act, it was ordered that evidence
coul d be presented as to the appropriateness of the "nake-whol "

renedy herein, the standards for its application and the specific

factors as to what constituted the scope of " ... naki ng enpl oyees
whole ..." under the AL RA
2. General counsel presented three wtnesses' on the issue,
Previ ousl y

an attorney experienced in labor lawand/wth the NL.RB., an e-

conom st and professor of economcs at the Uhiversity of Fittsburgh
whose area of expertise was col | ective bargai ning and had st udi ed
and anal yzed UF. W contracts during a sabbatical and an offi cer
of the UF. W who testified regarding the need for "nake-whole" in
refusal to bargai n cases.

3. Exhibits were received concerning studies of UF. W con-
tracts, as well as AFL-QOcontracts, and heari ngs before the Sub-
coomttee on Labor-Managenent Rel ati ons of the Coomttee on Educa-

tion and Labor of the Lhited Sates House of Representatives and
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NL RB staff reports to the aforesaid Subconmttee, (See UF. W
Exhi bits 22 through 31.)

4. There was consi derabl e evi dence presented that the cease
and desi st renedies regarding refusal to bargai n cases are i nade-
quate in all such cases and particularly the | engthier instances of
such refusal. (See, e.g, Oversight Hearings, First Session, p.
494; Saff Report to the Subconmttee on Labor Managenent Rel ations
p. 77.) It is inadequate in that it does not conpensate whatever
financial injury had been suffered by the enpl oyees during the
period of tine wthin which there has been a refusal to bargain in
good faith.

5. The National Labor Relations Board, whose applicabl e prec-
edents nust be followed by this tribunal (See Section 1148, AL. R
A), has held that it has not been given the power to effectuate
an order naking nenbers of a bargai ning unit whol e for wages and
ot her benefits which mght have accrued had the enpl oyer bargai ned
ingood faith. (Ex-Cell-OCorp., 185 NL.RB 20, 74 L.LRR M
1740 (1970); see also 12 U of Pa. Labor Relations and Public Poli-

cy Series 230.) Snce the AL R A specifically grants such power
tothis tribunal (Section 1160.3, supra), it is hereby determ ned
that the Ex-Gel1-O Gorp. decision is inapplicable herein as that

decision held that the "crucial " question therein was one of poli-
cies and power. (77 LLLRM at 1743.)

6. Having determned that there is "nake-whol €' power in a
refusal to bargain case herein does not determne the issue but
nerely provides the springboard to a host of other questions given

that |anguage in Section 1160.3 of the AL R A permts the renedy
"... when the board deens such relief appropriate ...". Neither
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the Act nor its legislative history clearly indicate a test for

application of the remedy. However, in International Uhion of

Hectrical, Radio and Machine Wirkers v. NL.RB., 426 F. 2d 1243

(DC dr. 1970), hereafter Tiidee, the DC drcuit indicated
that the NL.RB had both the power and obligation to order "nake

whol " where the refusal to bargai n was
violation of the law" (426 F.2d at 1248.) The Gourt further

. a clear and flagrant

held that " ... a prospective-only doctrine neans that an enpl oyer

reaps fromhis violation of the | aw an avoi dance of bargai ni ng

whi ch he consi ders an economc benefit. Effective redress for a

statutory wong shoul d both conpensate the party wonged and w th-
hold fromthe wongdoer the 'fruits of its violation™. (426 F.2d
at 1249.) Qher circuits followed the Tiidee Gourt in determning

that, given the absence in the statute of specific "nake-whol e"
power, the policies of the NL. RA were not effectuated by a rem

edy not specifically found therein unless there was "a clear and
flagrant violation of the law" (Qulinary Aliance and Bartenders
Lhion, Local 703, AFL-QOv. NL.RB.,, 488 F.2d 664 (9th dr. 1973

Li pran Metors, Inc. v. NL. RB, 451 F2d 823 (2nd dr. 1971).)

Sill another circuit, relying on Tiidee, supra, found that there

was i nherent power to nake enpl oyees whol e, but that the "flagrant
violation" test resulted fromthe fact that only through refusal
to bargain could an enpl oyer litigate an el ection challenge. (U
nited Steelworkers of Anerica, AFL-QOv. NL.RB., 496 F. 2d 1342
(5th dr. 1974).) That case, hereafter Metco, held that where

there was a chal | enged el ection and refusal to bargain, Tiidee,

| ooked,
supra, had/and Metco, supra, would |l ook at the nerit of the el ec-

tion objectives, anti-union aninmus and the harmto the union.
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7. Inthe instant natter, there is no question of a refusal
to bargain gaining legitinacy due to the unavoi dabl e need to refuse

to bargain in order to raise any defense. Further, the statutory
policy clearly, rather then inpliedy, authorizes the power. It
Is therefore appropriate to find that the test for naki ng enpl oyees

whol e upon a refusal to bargain is based upon, under the AL RA,

whet her there has been substantial harmto the enpl oyees. If the
harmto the enpl oyees is insubstantial, the use of the "nake-whol "
renedy i s inappropriate. Such substantiality of harmcan be deter-
mned by the Iength of tine of the refusal, unilateral changes, and
other simlar actions resulting ininjury to the enpl oyees. By
shifting the perspective regarding the renedy fromenpl oyer to em
pl oyee, the policy of the Act to protect the enpl oyee in the event
of an enpl oyer engaging in unfair |abor practices is effectuated.
8. Nor does such a rule in any way penalize an enpl oyer. |If
the enpl oyer has coomtted no unfair |abor practice, then there
can be no renedy of any kind ordered, there being no liability.
Thus, an enpl oyer who undertakes to bargain in good faith need
cone to no agreenent nor need the enpl oyer worry about payi ng com
pensati on through any order of the AL RB Further, one who bar-
gains in bad faith, but causes no substantial |oss to the enpl oy-
ees, Wil nerely be ordered to bargain in the future. The enpl oyer
who refuses to bargain in good faith wth a resultant |ikely sub-
stantial loss fromthe length of tinme and nature of such refusal,
nust conpensate the | oss of the workers as woul d be the case in a
wongful discharge situation. Thus, as was said about the proposed
change to the NL.R A adding | anguage simlar to Section 1160. 3,
"HR 12822 woul d make the nake-whol e renedy available . .. just as
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the 'back pay' renedy is now avail able to the Labor Board in the

illegal discharge violations. HR 12822 enphasizes the vindi ca-

tion of enployees' rights ...". (See also Gonsol e v. Federal Mr-
itime Coomssion, 383 US 607 (1965); Ex-Cell-0O Gorp., supra,

di ssenting opinion.) Nor does the renedy violate the tenets of
Section 1155.2 of the AL RA by dictating or conpelling an agree-
nent. (. HK Porter . Inc. v. NL.RB, 397 US 99 (1969).)

As was said in Tiidee, supra, regarding the "nake-whol e’ renedy,
“ it inposes no present or future contract obligations and op-
erates as to the future not by assuring the enpl oyees any right
to certain terns, but only by requiring for the future what coul d
not be provided for the past, i.e., collective bargaining as re-
quired by the law " (426 F.2d at 1252.)

9. The fact that the renedy to nake enpl oyees whol e i s neither
a penalty nor a conpel |l ed agreenent does not end the inquiry as to

whether it can be ordered herein for it nmay be specul ative to ever

order such renedy. (See Ex-Cell-O Corp., supra.) However, the

Lhited Sates Suprene Gourt has said "The wongdoer is not enti-
tled to conpl ain. that danages cannot be neasured wth the exact-

ness and precision that would be possible if the case, which he
alone is responsi ble for making, were otherwse..." (Sory

Parchnent . v. Paterson Parchnent Paper (o., 282 U S 555 (1930 )

see al so Leeds-Northrup @. v. NL.RB, 391 F.2d 874 (3 Qr.
1968). Bigelowv. RKQ Radio Fctures, 327 US 251 (1945). Bun-

cher ., 164 NL.RB 340, 65 LLRR M 1139 (1967).) Further,
there is wthin the instant record anpl e proof regardi ng standards
of neasurenent whi ch negate the possibility of specul ative danages

Thus, A lbert Padilla testified, essentially w thout objection,
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that dairy agricultural work is simlar to other agricul tural work
and that the general agricultural |abor pool supplies workers to
the dairy industry. This was borne out by the fact that the re-
cently Hred ml kers had previously been enpl oyed by agri cul tural

enpl oyers. Ir. Mchael Yates testified that there were avail abl e".
anal yses both of wages before and after contract between the UF.

W and agricultural enployers throughout the Sate of Galifornia
as well as anal yses of other benefits included in such contracts,

(UF.W Exhibit 23-26.) This is not to say that respondent woul d
agree to such a contract if bargaining in good faith but nerely
that such contracts constitute evidence for purposes of determn-
ing conpensation for bargai ning in bad faith.

10. It is therefore to be recommended that an order issue re-
quiring that the present enpl oyees, as well as those to be rein-
stated, be nade whole for their danages due to the enpl oyer's re-
fusal to bargain in good faith. Snce Galifornia has given an ex-
pansi ve definition to the concept of pay (California Labor Gode

Section 200; Vére v. Merrill Lynch, P erce, Fenner and Smth, 24

Gal . App. 3d 35 (1972), and since the policy of the AL RA isto
benefit enpl oyees whenever injured by enpl oyer's refusal to bar-

gain, the definition includes wages, persion benefits, |eave pay,
vacation pay, holiday pay, overtine, shift premuns, rest pay, and
interest. Should it be determned at conpliance that the enpl oy-
ees woul d have recei ved other suns, this can then be determned
and granted, but the statutory purpose is to protect enployees,

not uni ons, and therefore whatever bargain woul d result in bene-
fits achieved to the union rather than the enpl oyees cannot be the

obligation of the enployer. (See Tiidee, supra, at 1251, n. 10)
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The "nake-whol €' renedy is ordered herein because, of the period of
appr oxi mat el y one year w thout good faith bargai ning, the unilat-
eral changes wthin that period, the refusal to supply necessary

information wthin that period, the wongful discharge of the na-

jority of those who voted for the UF. W and the concl usi on t hat
these actions resulted in substantial financial harmto the nem
bers of the bargaining unit.

11. At the conpliance stage, general counsel shoul d have the
burden of show ng what the enpl oyees have lost as a result of the
refusal to bargain, or put another way, what the enpl oyees reason-
ably expected to gain had there not been such a refusal. (See
Saff Report of the Subconmttee on Labor-Mnagenent Rel ations,
supra, at 79.) The period w thin which such sumis neasured shoul d
be the actual period of refusal to bargai n which coomenced wth
the refusal to submt requested informati on and the di scharge of
Lui s Chavez, both of which occurred at or about the mddl e of Jan-
uary, 1976, and such period shoul d end whenever bargai ning or an
offer to bargain occurs in good faith, wth liability to toll dur-
ing such periods when bargai ning or respondent's of fer thereof
occurs in good faith. It need not be repeated that respondent has
only the obligation to bargain in good faith as set forth in Sec-
tion 1155.2 of the AL RA

H Arequest for litigation costs to the general counsel and
charging party has been nade herein. An order regarding such re-
guest shoul d be entered as fol | ows:

a. The Board has power to fix such costs (Labor (ode Sec-

tion 1160. 3., Resetar Farns, 3 AL RB 18, Valley Farns, 2 AL R
B 41, NL.RB v. Food Sore Enpl oyees, Local 347, 417 US 1
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(1973), NL.RB v. Local Whion 396, 509 F.2d 1075 (9th dr. 1975).
b. The test nost often used to determne the grant of lit-

igation costs is whether the respondent’'s defense is frivol ous.

(Hecks, Inc., 215 NL.RB 142, 88 LLRR M 1049 (1975).)
c. Therationale is that " ... frivolous litigation. such

as thisis clearly unwarranted and shoul d be kept fromthe nati

al ready crowded court dockets, as well as our own."™ (Tiidee Pro-
ducts, Inc., 194 NL. RB 1234, 79 LRR M 1175 (1972).)

d. The definition of frivolousness is that defense which
obviously lacks nerit, is not debatable and not one which falls
sinply upon the Admnistrative Law Judge' s resol uti ons of con-
flicting testimony. (12 U of Pa. NL.RB Renedies for Unfair
Labor Practices at 224.)

e. Intheinstant natter the evi dence underlying nany
def enses was ei ther spurious or was based on false or, in one in-
stance, admttedly perjured testinony.

f. Neverthel ess, wth sone exceptions, it cannot be said
that all of the defenses herein were frivolous as that term has
been defined. It can be said that at |east one defense was fri -
vol ous, nanely, the refusal to bargain in good faith based on the
al leged conditional bargaining at the May 18, 1976 hearing, wherein
all proofs indicate that Peter Gohen then and thereafter wanted
only to neet and bargai n, whereas the respondent had just fired
the majority of the union supporters, submtted inconsistent coun-
ter-proposals, and thereafter refused to neet wth union represen-
tatives. As to other defenses, even if based on perjured testi
nony, it is undoubtedly difficult to neet the- test of frivolity

a test best left for the Board to change. dven the present stan-
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dard, it cannot be said that it is nmet concl usively.

g. There is no reason not to bifurcate frivol ous and non-

frivol ous defenses for purposes of costs , It shall be recomended
therefore that an order issue granting fees and expenses necessary

to prove such refusal to bargain in good faith at and subsequent

to the May 18, 1976 neeting, to the union but not to general coun-

sel. (International Uhion of Hectrical, Radio and Machi ne Vr k-
ersv. NL RB, otherwse entitled Tiidee Il (DC dr. 1974).)
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Uoon the basis of the entire record, the findings of fact,

and concl usions of law and pursuant to Section 1160.3 of the Act,
| hereby issue the fol |l ow ng recommended:

RDER
Respondent Adam Dai ry (Rancho Dos R os), its officers, agents,
representatives, successors and assigns, shall:
1. Cease and desist from
(a) D scouragi ng nenbership of any of its enpl oyees
in the Uhion, or any other |abor organization, by discharging,
laying off, or in any other nmanner discrimnating agai nst indivi-
duals inregard to their hire or tenure of enpl oynent or any term
or condition of enploynent, except as authorized in Section 1153 (c)
of the Act.
(b) I'n any other manner interfering wth restraini ng
and coercing enpl oyees in the exercise of their right to self-
organi zation, to form join or assist |abor organizations, to
bargai n col | ectively through representatives of their own choos-
ing, and to engage in other concerted activities for the purpose
of collective bargaining or other nutual aid or protection, or
torefrain fromany and all such activities except to the extent
that such right nay be affected by an agreenent requiring nenber -
ship in a labor organization as a condition of continued enpl oy-
nent as authorized in Section 1153 (c) of the Act.
(c) Refusing to bargain collectively in good faith wth
the Lhion or its authorized representatives as to neeting at
reasonabl e tines and conferring in good faith wth respect to wages
hours, and other terns and conditions of enpl oynent, or the

negotiotion of an agreenent, or any questions arising thereunder,
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and the execution of a witten contract incorporating any agree-

nent reached if requested by either party, but such obligation
does not conpel respondent to agree to a proposal or require the
naki ng of a concession by respondent.
2. Take the followng affirmati ve action which i s deened necessary to
effectuate the policies of the Act.
(a) Gfer to Luis Chavez, Ramro Cardenas, Ruben Quintero and Jesus

Magana, immediate and full reinstatenent to their forner or substantially
equi valent job wthout prejudice to their seniority or other rights and
privileges, and nmake themwhol e for any | osses they may have suffered as a
result of their termnation in the nmanner described previously wthin
this decision, including interest thereon at the rate of 7%per annum

(b) Preserve and, upon request, nake available to the Board or its,
agents, for examnation and copying, all payroll records required by |aw
soci al security paynent records, tinecards, personnel records and reports,
and all other records necessary to anal yze the anmount of back pay due and the
right fo reinstatenent under the terns of this Qder.

(c) Issue the attached NOIM CE TO WIRKERS (to be printed in English
and Spanish) inwiting to all present enpl oyees, wherever geographically
| ocated, and to all new enpl oyees and enpl oyees rehired, and nail a copy of
said Notice to all of the enpl oyees listed on its naster payroll for the
payrol | period i medi ately preceding the filing of the petition for
certificationin Septenber, 1976, and post such Notice immediately for a
period of not |less than 60 days at appropriate | ocations proxi nate to enpl oyee
work areas, including places where notices to enpl oyees are custonarily
posted, such locations to be determned by the Regional Drector.

(d) Have the attached NOI CE TO WIRKERS read in English, Spani sh, and
Portuguese at the commencenent of the first working day followng the filing

of this Qder by the Board, on conpany tine, to all those then enpl oyed, by a
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conpany representative in the presence of a Board Agent, and accord sai d Board
agent the opportunity to answer questions whi ch enpl oyees nay have regardi ng

the Notice and their rights under Section 1152 of the Act.
(e) Make whol e those persons enpl oyed by respondent at any tine

between March 11, 1976 and the date this Oder becones effective, or the date

on whi ch respondent commences col | ective bargaining in good faith as defi ned

In Section 1155.2(a), which date be the latter, for any | osses they nay have
suffered as aresult of the aforesaid refusal to bargain in good faith, as

t hose | osses have been defined wthin Section | V-G of the deci sion herein.

(f) Pay the costs of litigation of the charging party in such
[imted manner as is set forth in Section | V-H of the deci sion herein, at such

tine as this Oder beconmes effective.

It is further recommended that the allegations contained in the Second
Anended Gonsol i dated Conpl ai nt not specifically found herein as viol ati ons

of the Act shall be di sm ssed.

dated: My 3, 1977

- Red
Mbrton P. Cohen
Adm ni strative Law O ficer

-57-




W N

© 00 N oo o b

11
12
13
14
15
16

17
18
19
20
21
22
23
24
25
26
27

28

Appendi X
NOT CE TO WIRKERS

After a trial where each side had a chance to present their facts, the

Agricultural Labor Relations Board has found that we discrimnated agai nst
wor kers to di scourage nenbership in a union, and that we refused to bargain
wth the union in good faith. The Board has told us to send out and post
this notice.
V¢ will do what the Board has ordered, and also, tell you that:
The Agricultural Labor Relations Act is alawthat gives all farm
wor kers these rights:
1. tojoin or help unions;
2. to bargain as a group and choose whomthey want to speak for them
3. to act together wth other workers to try to get a contract or

to hel p or protect one anot her.

V¢ will reinstate Luis Chavez, Rairdro Cardenas Ruben Quintero and Jesus
Magana to their former jobs and gi ve themback pay for any | osses that they
had while they were not working here.

V¢ w il give back pay to those workers who were enpl oyed after March 11,
1976 and who suffered any | osses because of our refusal to bargain wth the
Lhited FarmVWrkers in good faith.

V¢ promse that:

VW wll not threaten you wth being fired, laid off, or getting | ess
wor k because of your feelings about, actions for, or nenbership in any union.

VW will not fire you or |ower your pay or change your work because
of the uni on.

V¢ will not ask you whether or not you belong to any union, or do
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anyt hing for any union, or how you feel about any union.

Dat ed:

ADAM DAl RY (RANCHO DO5 R OB)

BY.

REPRESENTATI VE  (Title)

This is an official Notice of the Agricultural Labor Rel ati ons Board, an

agency of the Sate of California. DO NOI REMD/E CR MJTI LATE
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FGOTNOTES

1. This fact; as well as the renai nder contained wthin this jur-
i sdi ctional subsection, were 'stipulated to by the parties herein.
2. This nunber, as well as others relating to the nunber of em
pl oyees, was estimated wth substantial variance by respondent.
It is ny conclusion that respondent hires field and irrigation

workers in accordance wth seasonal need and that, therefore there

has never been an unchangi ng nunber of peopl e enpl oyed i n each of

these categories. Thus, the total nunber of enpl oyees, as well

as the job specifications of each, is subject to change.

3. There was inconsistent testinony on this point as to whet her
Chavez had arthritis or nerely a condition worsened by cont act
wth cattle nedicine. Based upon the credibility of the w tnesses,
the fact that Chuck Adamtestified he had heard that Chavez had
arthritis and the fact that Chavez testified he had arthritis

whi ch conditi on was worsened by contact wth water, | concl uded
that he did in fact have such arthritic conditi on.

4. Again, there were substantial inconsistencies in the testi-
nony. Chuck Adamtestified that Chavez had been responsi bl e, to-
gether wth Adam for pointing out dry areas which required irri-
gation, as well as overseei ng and keeping track of the nen. Cha-
vez said he had been asked in the past to keep his eye on the ir-
rigators but had told JimAdamthat he did not have enough tine to

doit. Chuck Adamsaid that Chavez spent twenty percent (20% of

his tine "supervising", but later in his testinony, Adamsaid that
he is the present supervisor of the irrigators and that they re-

quire very little supervision since they do their work essentially
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ontheir omn. | conclude that Chavez did not direct work for the

irrigators (See fn. 6, infra).

5. There was testinony by both Jimand Chuck Adamthat Chavez had
infact fired one Antoni o Cardenas i nmedi ately after Chavez becane

T "supervisor". According to JimAdam this occurred in My of 1975

and it was based on Chavez’'s agreenent to fire Cardenas that Jim
Adam nade Chavez supervi sor and sinmul taneously gave hima rai se.

However, Chuck Adamtestified that Cardenas was still working for
respondent as |late as ctober and Novenber of 1975 and that it was
inthe fall that Chavez got his raise. Such inconsistencies were
rife throughout the testinony of Chuck and JimAdam The fact is,
as i s shown by the wage records put in evidence, that Antonio Car-
denas | ast worked for respondent in My of 1975, while Chavez re-
ceived his pay increase, as he had testified, in July of 1975 -
which was reflected in his August 1975 pay check. Thus, there is
no question but that Chavez coul d not have received a salary in-
crease simultaneous wth the firing of Antonio Cardenas and | find
that he did not fire Cardenas.

6. JimAdamhad also testified that it was during May of 1975

that Chavez agreed to be the irrigation supervisor, this occuring
at the sane tine as the pay rai se and the Cardenas firing. S nce

| have found that the pay raise did not occur at that tine

since | have found that Chavez told JimAdamhe did not have tine

tolook after the irrigators, | specifically conclude that no such
agreenent occurred. Further, | have determned that the reason
for the pay raise given to Chavez in July of 1975 was because, as

he testified and as reflected in the pay sheets, Chavez's brot her-

in-law, one Rafael Cardenas, had requested a raise and then quit
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in June of 1975 when the rai se was deni ed. Thereafter, Chavez was
given araise and told by JimAdamthat Adamdi d not want Chavez
to quit.

7. JimAdamadmtted saying-this in his testinony.

8. This fact is reflected in respondent s payroll records.

9. Chuck Adamtestified and al so said in his sworn statenent, that

he was first told of Chavez's intentions regarding a vacation in

Decenber of 1975. However, this does not correlate wth the fact
that Chavez would nornmal |y, and had in the past, planned his vaca-
tion long in advance and trained a repl acenent, that he had done so
as to Al berto Gepeda in Cctober of 1975 and that when CGepeda was
injured at that tine, Chavez was told to train Qverhol zer to re-
pl ace Chavez during his Decenber vacation. Further, this concl u-
ision coincides wth the fact that Chuck Adams testinony during
the hearing was very often evasive, inconsistent, and then.
eventual |y resulted in his admssion of perjury.

10. A substantial amount of testinony was put in by Ji mand Chuck
Adam as well as by Joe Tenascio for the respondent, indicating
that Chavez had been, over the years, an extrenely negligent and

I nconpet ent wor ker insofar as handli ng nechani cal itens. However,
in their signed statenent, containing nunerous changes nade by

t hensel ves, Jimand . Chuck Adamsaid, as to Chavez et al, "Wre
gretted having to discharge these workers, who were all good wor k-
ers ...". Further, on cross-exan nation, Chavez deni ed responsi

bility for damagi ng nachi nery and being negligent and indicated

that much of the nmachinery was old and in need of repair, | there

fore believe what was contained in the statenent and in Chavez' s

testi nony.
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11. (havez testified that, in this conversation, JimAdamsaid he
was no | onger the owner of the cows since he had sold themto

"Mke" and therefore could not hire Chavez. This expl anation
woul d coincide both wth the fact that Mke Hays had been hired in

February of 1976 as herdsnan, and that Adamhad attenpted to sell

the cows. Chavez did not in fact believe that Adamwas no | onger

t he owner.

12. Jimand Chuck Adamexplained in their testinony that there
was no work for Chavez or any of the irrigators in the wnter of
1975-76 because of a terrific drought and frost. Thus, Chuck Adam
said, the tenperature often did not get above 40° during the day
and, therefore, there could be no irrigation. In response to this
claim general counsel obtained and put in evidence the Local Qi -
nmat ol ogi cal Data supplied by the Lhited Sates Departnent of Com
nerce, for Santa Maria, Galifornia for 1975 and January through
March of 1976. These showed that there was no unusual col d weat her
during this period. The reply of Chuck Adamto this infornation
was that these records are taken at the airport which has different
weat her fromthat at the dairy, although both are in the Santa Mr-
laarea. | find this explanation to be lacking credibility.

13. A good deal of testinony was taken regardi ng the amount of

pi pe which coul d be noved in a particular period of tine and the
distance it would normal |y be noved. Chavez, JimAdam Chuck Adam
Joe Tenasci o and Jesus Magana all testified on the subject, and in
their brief, counsel for the UF W and AL RB produced figures
fromthe payroll records of irrigators. | have reached ny deter-
mnation after reviewng all the testinony and recogni zi ng t hat

nmuch of the determnation is based on highly subjective criteria
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regarding conditions, as well as after consideration of the credi-
bility of the wtnesses. | was also particularly conscious of the
fact that the newirrigators hired in 1976, all of whomwere quite
young, were raised fromsix cents (6¢c) to eight cents (8c) per
pipe in Qctober of 1976 al though four of the five continued to
nmake $2.50 per hour for thir non-pi ece work tine.

14. This fact was testified to by Chuck Adam

15. As wth Chavez, a substantial anount of tine was spent by
respondent at the hearing in the production of testinony regarding
the insufficiency of Quintero as a worker, particularly on mlk
production. Neverthel ess, both because of concl usi ons reached in
ny subsequent discussion of this point and because of the comments
contained in the statenent given to the AL R B. board agent (see
fn. 10), | have reached the factual conclusion that Quintero was
a good worker and a conpetent ml ker.

16. Both Jimand Chuck Adam knew who were the UF. W supporters

by the sinpl e expedient, as they testified, of know ng who cast
the two negative votes in the election. S nce the el ection re-
sulted in a5-2 count for the UF. W, they coul d thereby concl ude
who were the five for the UF W Further, no attenpt was nade by
Quiintero to hide the fact that he supported the UF. W given the
fact that he appeared at a negotiating neeting in March of 1976

as a UFR. W representative for the workers.

17. The sane can be said about the work perfornmed by and concl u-
sions drawn as to Magana as was said about Quintero (see fn. 15),
wth the exception of the fact that Magana was a relief mlker
rather than a perrmanent ml ker.

18. There was sone difference of opinion at the hearing as to
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whet her the incidents concerning Qi ntero, Magana and Cardenas oc-
cured on the thirteenth or fourteenth of April, 1976. Al agreed.
however, including respondent's w tnesses, that the incidents oc-
curred on one day. After listening to all the testinony, | con-
clude that the incidents occurred on April 13, 1976.

19. This was concl uded fromthe testi nony of Quintero, Cardenas
and Peter (obhen, as well as the AL . RB statenent signed by Jim
and Chuck Adam

20. Chuck Adamadmtted these facts on cross-examnation. Adam
further stated, on direct examnation, that he had hired the two
new nen to see if the/bact g?iog count woul d inprove. | have found
this latter statenent not to be credible since the bacteria count
was i nproving before the two were hired.

21. Magana had been enpl oyed as was stated earlier, as relief ml-
ker. Hs duties as relief mlker included putting up fences, | oad-
ing cows on trucks, hel ping separate cows, mlking cows and irri-
gati ng.

22. This was Magana’s testinony which | find to be credible. Be-
fore testifying, Magana, who was present under subpoena, exercised
his privilege against self-incrimnation, as did Quntero. Gven
ny authority under Section 1151.2, AL.R A, both Mgana and Qi n-
tero were imuni zed transactional |y and ordered to testify as both
subsequent |y did. However, both were inforned by ne that such im
muni ty mght not suffice to protect themfromsubsequent federal
prosecution for violation of inmgration laws and that they m ght
therefore seek a federal determnation of their status shoul d they
so desire. Both agreed to testify after being i muni zed and or-

dered to testify upon the advice of counsel for the UF W
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23. Magana had previously told JimAdam on several occasions as
early as 1974, that Magana had been in touch with immgrati on of -
ficials to obtain his papers. Magana al so told Ji mAdamthat he
had been told his papers were in order and that he had a preference
to beinthe Lhited Sates.

24. Chuck Adamhad tol d Magana that Magana had about one week
(until April 21, 1976) to obtain his papers during which tine he
woul d not work. Magana sai d he woul d need about three nonths to
obtain the papers. H was told that woul d not be acceptable, He
was then given $150.00, as was Quintero, as indicated fromthe pay-
roll records, and according to Chuck Adam no further attenpt was
nade to determne whet her Magana was |ikely to receive his papers
or whether respondent mght in fact be prosecuted for continuing
Magana in its enpl oy.

25. Athough Quintero had been told by Chuck Adamon April 17,
1976 that he woul d not possibly be returned to his usual work as
ml ker and Quintero told Chuck Adamthat he woul d not work except
inthe dairy, Qinterowent wth his wfe to a San Luis (bispo im
mgration office on April 19, 1976, but the office was cl osed at
that tine. Chuck Adamhad expected that he and Quintero woul d go
together to the immgration office and Addamthen went to Magana' s
house to inquire as to Quintero s whereabouts. Magana tol d Adam
that Quintero had gone, according to Adam "into town" whereupon
Adamtold Magana to tell Quintero that "he was fired." Adam never
bothered to determne if the office was in fact cl osed.

26. A further substantiation of the factual conclusion that the
workers were not responsi bl e for whatever bacterial problens res-

pondent was having is the fact that the sworn statenent of Novenber.
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19, 1976 not only speaks of the mlkers as "good workers" who re-

spondent "regretted having to discharge”, but there is not one
word therein regarding bacterial problens. |ndeed, from My

through Gctober 1976, after renovi ng Qui ntero and Cardenas, respon-
it dent, whose Knudsen code nunber is 5301 i n Krtudsen's docunents
classifying mlk quality, was | owest of nineteen mlk producers

and yet no action was taken to renove or fire the newy hired ml k-
ers, Toledo and Q nande.

27. C(huck Adamtestified that there had been no further inquiry
than the conversations wth Seve Martin to determne whet her pros-
ecution was possible. Seve Martin testified that he had been told
at the Novenber conference that aliens in the process of getting
papers were still illegal, that the enpl oyer woul d then be |iabl e
for enploying such people and that it did not matter if the spouse
was legal so long as the worker was not. | find this testinony
Incredi ble given that a pernmanent injunction then existed agai nst
prosecutions and that there had never been any such prosecuti ons.
Further, there is little doubt that, had there been an actual good
faith inquiry, there woul d have been di scovery of that fact. In-
deed, a policy nenorandumof the Sate Departnent of Industrial

Rel ations, dated April 6, 1976, specifically refers to the injunc-
tion and that there wll be no prosecutions at |east for sone tione.
to cone after the April 6, 1976 date.

28. These papers were referred to during the testinony as the
"green card" and reflects official permssion fromfederal imgra-
tion authorities to live and work in the Lhited Sates.

29. The sane considerations regarding the bacterial probl ens and

I nconsi stencies as to respondent’ s testinony and sworn stat enent
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apply to Cardenas as were applied to Quintero and Magana in fn.

15 and thereafter.
30. The Adamtestinony on this point is quite inconsistent.

the stand, Chuck Adamsaid Cardenas tol d Adamthat Cardenas had

been . getting union pressure and | want to get away." Noth-

ing was said in Chuck Adamis direct testinony about Cardenas's

wfe beingill. Inthe statement signed by Chuck Adam he said

Cardenas requested a two week leave " ... to visit his sick wfe
Not hi ng was sai d about uni on pressure. This consi derabl e

I nconsi stency between the sworn statenent, reviewed and changed

at length by Chuck Adam and testinony three nonths |ater, casts

substantial doubt on his credibility, particularly when he had

admtted to perjury on another point. Further, | find that Car-
denas's testinony on this point was quite consistent and credi bl e.
31. The net pay Cardenas received for a normal two week period

was slightly nore than $325. 00.

32. Again, the testinony is at odds as to the Cardenas and. Chuck
Adamversions. For several reasons, it is to be resolved in favor
of Cardenas. To begin wth, the Adamstatenent says Cardenas re-
guested two weeks | eave on Saturday, April 18 whereas this was a
Sunday. Thus, Adamis, at |east, confused about the dates. Sec-
ondly, as has been denonstrated above, | have found Chuck Adams
testi nohy untrustworthy. Thirdly, although it woul d be expected
and was admtted to be a legal responsibility that respondent woul d
keep hourly and daily records of enpl oynent, no such records were
kept. Lastly, Cardenas was sinply nore credi bl e than Chuck Adam
33. On cross-examnation, Cardenas admtted his | ateness and his

i Il ness.

-68-




© 00 N o 0o b~ wWw NP

N NN NN DNNRNDNRRRPR B B B B B R
® N o O B8 W NP O © 0N O 00 M W N R O

34. According to the sworn statenent and substantiated by the.

testinony, Cardenas was excused for being absent for an extra week
" ... due to the gravity of his wfe's illness." (See fn. 30.)

35. Again, there were substantial inconsistencies as to this

poi nt. Chuck Adamtestified, and said in his statenent, that the
vis-work was "urgent”, yet Joe Tenasci 0, co-worker of Cardenas on the
corrals, saidin his statement to the AL RB agent that "There

was no rush or urgency wth regard to building the coral sic.

| felt QK about Rotnero being gone, it really didn't natter that
much to ne.” Thus, ny resolution that the work was not urgent.

36. See fn, 35.

37. This was a nost difficult factual point to resol ve. Cardenas
said, in his testinony, that when he left, he told Joe Tenasci o

"Can you tell Jiml have to go and get the paper and | wll return.
Cardenas testified that Tenascio said "G, I'Il tell him" In his
statenent, Tenascio said "Wile Ronero left for Los Angel es, he
never told ne he was going to be gone May 13, 1976." Subsequently,
Teriascio said, againin the statenent, 1 never reported to M.
Adamthat Ronero was gone on May 13, 1976. - Soneone el se nust have.
In Tenascio' s testinony ¢ he said he had phoned JimAdamto tell him
Cardenas had not shown up. In Jim Adams testinony he said that
Tenasci 0 had told himon the sane day that Cardenas had not shown
up. Tenascio also clained, in his testinony , that he had been ms-
quoted by the AL RB agent as to this conflict and that the ab-
breviated signature "J. Tenasci 0" next to this excerpt of the
statenent, and whi ch appeared to be his signature, was not signed

by him He also said he had ripped a page out of the statenent

whi ch was not correct in order to insure that his statenent was
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correct. After considering the entire nel ange, | have determ ned
that Cardenas is telling the truth on this point, and that Tenas-
ciosinply did not renenber what Cardenas told him

38. A Smth was an unusual Iy credible wtness with an unusual |y
accurate nenory. There was never any question in ny mnd but that
she was always telling the truth and that she unerringly renenbered
it accurately.

39. There is substantial difference of opinion as to the conduct
of the March 11, 1976 neeting as wel |l as other occurences regard-
ing Martin and Sath. | have consistently resol ved such differ-
ences in favor of Smth's testinony based upon her deneanor and
nenory, the fact that she kept extensive notes, Martin's constant
confusion as to dates, his conplete failure to keep or produce
verbatumnotes, and Martin's el usive and bel |i gerent deneanor on

t he stand.

40. The second of the two counter-proposal s contai ned & hand-
witten note dated April 30, 1976 on the cover |etter which was
dated April 12, 1976, which note said that the counter-proposal
had been sent tw ce before. Based upon the differences between
the two proposal s in evidence, the fact of the first cover letter
going out unsigned, Ms. Smth's unusual nenory, and M. Martin's
deneanor on the stand, | believe that there were only two proposal ;
whi ch were put in evidence, and that they were received only days
apart by the UFR W, at the end of April 1976 and the begi nni ng of
May 1976.

41. Athough there was testinony that Gohen had said no further
negotiations until the workers were reinstated, the very fact of

a future neeting being agreed to wherein the workers woul d be
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agents of the UF. W, Mller's notes that the probl emnust be

sol ved before there woul d be an agreenent, as well as Gohen's
notes that the contract has to work out rights of the enpl oyer and
enpl oyees, |l ead ne to conclude that there was a clinate of further
negotiations agreed on w thout a requirenment of previous reinstate-
nment of the workers.

42. Martin clained, at the hearing, that during a simlar phone
call, OGohen had said there would be no contract until the workers
were reinstated and that Martin had said that that was conditi onal
bar gai ni ng and he woul d, therefore, "drop it until you ve changed
your position." Inlight of the subsequent |letter of August 6,
1976 from ohen, the fact that Martin testified he had been in-
volved in My and June of 1976 in a trial which lasted three-four
weeks in which he was "w tness, water boy, nessenger, etc.", and
both Gohen's and Martin' s deneanor on the stand, |ead ne to con-
clude that Martin's version of the conversation is not entitled
to credibility.

43. Martinindicated in his testinony that he believed he had

t el ephoned Gohen during this period but then indicated he did not
know who cal | ed whom He was, he said, quite vague in his mnd.

| find, after conparing his testinony wth Gohen's testinony, that
Martin never did call Gohen.

44, Martin clained that he did not respond to the August 6, 1976

| etter because it was self-serving and "I don't send out self-
serving letters. | don't stoop that low" He also said that the
letters were tenpered by the tel ephonic conditions established by
Gohen which required the reinstatenment of the workers. Particul ar-

|y because | found that the latter did not occur (see fn. 42), but
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as wel | because it woul d reasonably be expected that registered

letters woul d be answered, especially if they were untruthful, |
cannot give credibility to Mrtin's explanation of his failure to

answer .

45. Afidavits and letters were put in evidence regardi ng what
Herb Thorne of the State Gonciliation Service said to both Gohen

and Thorne, Thorne was not called as a wtness and therefore his
statenents were excl uded as hearsay, except for the effect they
nay have had on ohen's state of mnd. To this end, Gohen put in

evi dence, a declaration of August 26, 1976 wherein Gohen swore t hat

Thorne had told him essentially, that not nmuch woul d cone of such
conciliation proceedings. | have no doubt that this was Gohen's

state of mnd on or about August 30, 1976 when (ohen sent out his
letter to Thorne and Martin, particularly since this had now been
approxi nately three and one -half nonths since Martin had said he
woul d set up a neeting and the process had been goi ng on since Jan-

uary 12, 1976 wth only two neetings. However, | have given no

consideration to the various "Thorne" docunents or conments re-
garding their internal truth since they are unquestionably hearsay
46. The full quotation was in regard to the conciliation versus
the AL RB, hearing and Martin said "That costs us nothing. This

nay cost us everyt hing.
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CERTI H CATE OF SERV CE
Gopies of the Admnistrative Law Gficer's Decision have this 3d day

of May, 1976 been sent to the follow ng parties of record by depositing them

inthe Lhited SSates Miils. wth prepaid Frst dass Reai stered postaae:

NCEL SH PVAN ESQ,

Hal perin, Halperin & S oan,

1801 Century Park East, 26th H oor,
Los Angel es, Ca 90067

RUTHM FREDMAN Saff (ounsel,
Agricultural Labor Rel ations Board,

21 Vst laurel Irive. Siite 65-M
Salinas, Ca 93901

W DAN H. BOONE, EXQ,
Uhi t ed Far m VM ker s.
P.Q Box 1049,

Salinas, Ca., 93901

The oriainal of the Admnistrative Law Gficer's Decision herein
has this 3d day of My, 1976, been nailed for filing to the Agricul tural
Labor Rel ations Board, Sacramento, California.

Qe

MORTON P. COHEN,
Adm ni strative Law O fi cer
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	On March 15, 1977 an oral stipulation was entered into by all the par-
	
	
	Upon the entire record herein, including testimony, admissions stipulations, and exhibits, upon my observation of the demeanor and credibility of each of the witnesses, and upon consideration of the  briefs submitted by all parties, I make the following
	Upon his return in January of 1976, Chavez contacted Jim




	Quintero was a skilled milker for respondent, having been such for


