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CEG S AN AND CRDER

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in
this proceeding to a three-nenber panel.

h Gctober 28, 1977, Admnistrative Law Gficer (ALO David C
Nevins issued the attached Decision in this nmatter. Thereafter, the
General (ounsel filed tinely exceptions and Respondent and the General
Qounsel each submtted a brief in support of its position. The UFW
filed no exceptions and submtted no briefs.

The Board has consi dered the record and the attached Deci sion
inlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and concl usions of the ALO as nodified herein, and
to adopt his recomrended Q der.

V¢ expressly decline to affirmthe ALOs reliance in the

attached Deci sion upon Anerican Mg. (., Inc., 196 NLRB 248 (1972),

as that case is inapposite to the case at bar. Mreover, we wsh to

di spel the proposition inferable fromthe ALO s



Decision at page 9 that the Board will apply a nore stringent standard
for show ng anti-union notivation where a di scharge occurs a substanti al
period of tine after a large union victory.

The ALO has cited NNRBv . (olvert Dairy Products, (o., (10th
dr. 1963) 317 F.2d 44, 53 LRRM 2151 in the attached Deci sion. The court

in that case reversed a NLRB finding that pre-el ection enpl oyer anti-
union statenents, protected under Section 8(c) of the NLRA are

adm ssi bl e as background evi dence of enpl oyer anti-union aninus in an
unfair [ abor practice proceeding. There is a split of authority anong
the drcuit Gourts on this issue, see e.g., Darlington Mg. (. v. NLRB
(4th Ar. 1968) 397 F.2d 760, 68 LRRV 2363 cert. denied, 89 S Q. 632,
393 US 1023, 21 L.H. 567, Hendrix Manufacturing Go. v. NLRB, (5th
dr. 1963) 321 F.2d 100, 53 LRRVI 2831, but conpare |ndi ana Met al
Products v. NLRB, (7th Ar. 1953) 202 F.2d 613, 31 LRRM 2490, Pittsburgh
SS M v. NRB (6th Ar. 1950) 180 F.2d 731, 25 LRRM 2428, Aff'd 340
US 498, 71 S Q. 453, 95 L.Ed. 479, NLRB v. Rockwell Mg. ., (3rd
dr. 1954) 271 F.2d 109, 44 LRRVI 3004; the vi ew espoused in ol vert

Dairy is contrary to the position adhered to by the NNRB. V¢ do not
express any opinion in this Decision concerning which viewthis Board
wll follow because we find, as did the ALQ sufficient independent
grounds for deci sion.
ROER
Pursuant to Section 1160.3 of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Rel ati ons Board her eby

TEHETETTTTTTT T
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orders that the conplaint herein be, and it hereby is, dismssed in
its entirety.

Dated: April 20, 1978

RCBERT B. HUTCH NSO\, Menber

HERBERT A PERRY, Menber

RONALD L. RJU Z, Menber

4 ALRB NO 21 3.



CASE SUMVARY

Lassen Canyon Nursery 4 ARB No. 21
Case No. 77-C&2-S

ALO DEd S ON

An el ection was hel d anong the agricultural enpl oyees of Lassen Canyon
Nursery on January 12, 1976. Onh Cctober 28 of the sane year, an enpl oyee,
Khurshed Gorsi, was di scharged by Respondent's supervi sor on the grounds
that the enpl oyee nai ntai ned i nadequate quality control in her daily work
and created a substantial disturbance anmong the ot her enpl oyees during a
routine quality inspection. The General Counsel alleged that Respondent's
reasons for the termnation were pretextual and that the di scharge was
notivated, in fact, by the Ewl oyer's union antipathy. The ALO found

i nsuf ficient evidence to support the General CGounsel 's al |l egati ons,
finding instead that Respondent's decision to discharge Grsi was
justified by business reasons.

BOARD DEA § ON

The Board found substantial evidence in support of the ALOs Decision
and, accordingly, dismssed the conplaint. The Board declined to express
an opi nion concerning the admssibility of pre-el ection enpl oyer anti -

uni on statenents, protected under Section 1155 of the Act, as background
evi dence of enpl oyer anti-union aninus in a subsequent unfair | abor

practi ce proceedi ng.

This sumary is for information only, and is not an official
statenent of the Board.

4 ALRB No. 21
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STATE G- CALI FORN A
BEFCRE THE
AR AGLTURAL LABCR RELATI ONS BOARD

LAS SEN CANYON NURSERY

Respondent
and
UN TED FARM WIRKERS (F AMER! CA,
AFL-A O

N e N N N N N N N N

Charging Party

Daniel G Sone, appearing for the
eneral Counsel

WlliamS Mrrs, of Berkeley, Galifornia,
appearing for the Respondent

Qurt Ulman, of Sockton, CGalifornia,
appearing for the Charging Party

DEa S ON

STATEMENT CF THE CASE

DCavid C Nevins, Admnistrative Law Gficer: This
case was heard by ne on Septenber 7 and 8, 1977, in Yuba
dty, Gaifornia. The conplaint alleges that Respondent,
Lassen Canyon Nursery, violated Sections 1153(a) and (c) of
the Agricultural Labor Relations Act (hereafter called the
"Act"). The conplaint is based on a charge filed by the
Lhited FarmVWrkers of Arerica, AFL-Q O (hereafter referred
to as the "Union"), a copy of which was served on the
Respondent on April 5, 1977, as admtted by the Respondent.

At the close of the hearing, counsel for both the Res-
pondent and General Counsel nade oral summations. Briefs in support
of their two respective positions were al so submtted.

-1 -



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26

27

28

Woon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the argu-

nents and briefs submtted by the parties, | nake the fol | ow ng:
FI NDNGS GF FACT

. Jurisdiction.

As was admtted in the pleadings, the Respondent is an
agricultural enployer and the Uhion is a | abor organi zation wth-
in the neaning of those terns, as they are used respectively in
Sections 1140.4(c) and 1140.4(f) of the Act. Accordingly, | find
that this dispute is wthin the jurisdiction of the Act

I1. The Alleged Whfair Labor Practi ce.

The conpl aint, dated June 24, 1977, alleges that Res-
pondent violated Sections 1153(a) and (c) of the Act by dis-
cﬂargl ng Khurshed Gorsi. The Respondent denies it viol ated
the Act.

I1l. The Facts.

A Background

The Respondent operates a work facility in
Yuba Aty where strawberry plants are brought in,
trimmed, and their roots packaged for sale. VWrkers enpl oyed
inthe facility are responsibl e for discardi ng poor
quality plants and trimmng the renai ni ng ones back to
their roots for packagi ng and sal e. The Respondent has
two seasons: one is in Decenber and January and the other is
in ctober of each year; each season |asts about three to
four weeks.

A key feature in Respondent’'s operations is to maintain
an accurate count of the plants trimed by each worker. Accuracy
in counting the plants i s necessary not only to ensure that the
requi site nunber of plants are packaged for sale, but to ensure
that workers receive the correct anount of incentive (piece-rate)
pay for their work. Thus, the Respondent naintains a rather el a-
borate systemto verify the nunber of plants trimred.

Nornal Iy, trimmed roots are packaged i n boxes of 1,500,
500 roots fromeach of three workers. Fromtine-to-tine, how
ever, one of the Respondent's packers or checkers (who are
assigned to specific work tables, as are the trimmers) wll se-
gregate a worker's roots, place themseparately in a box, nmark the
worker' s nunber on the box, and have the box taken to the
counting table to verify that 500 roots have been tri med by that
worker. If the count is short, the worker is responsible for
satisfying the deficiency. If the shortage exceeds 50 roots,
the worker is subsequently rechecked or consulted about the
shortage. Qher than an occasional, randomcount, these
"500 counts" are nornal |y taken when a checker or packer
believes the trimmer's
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count | ooks inaccurate or if her plants | ook inferior.l/

Khur shed Gorsi was enpl oyed by the Respondent as a
trinmer for sone three seasons or years. Wen the Uhi on began
its organizational canpai gn anong Respondent’'s workers, in
January, 1976, Gorsi became an active supporter.2/ She assisted
the Unhion's chief or gani zer, Liz Sullivan, in speaking wth
wor kers, passing out Uhion authorization cards, and poi nting out
to Sullivan which workers had not yet signed up with the Union.
M. Gorsi's sister-in-law Shehnaz Gorsi, was al so active in the
Lhion's canpai gn, serving Sullivan as her chief Punjabi trans-
lator, attending the pre-election conference, and acting as the
Lhion's el ection observer. Wnlike Shehnaz, Khurshed Gorsi under -
stood only a little English and prinarily spoke only Punjabi .

Most of the Lhion's organi zational activity was en-
gaged in during lunch breaks, when Ms. Sullivan and her supporters
tal ked about the Whion with workers. Wile those di scussions took
pl ace, and while Union cards were bei ng passed out, two of
Respondent' s supervisors were frequently in the area. Both Nrnal a
Chanan and Qurmta Hayer, Punjabi speakers, were generally present
during lunch, at times being only sone 10 feet away fromthe
organi zational activity.3/

O one occasion, shortly before an el ection was con
ducted by the Board on January 12, N rnal a Chanan approached a
group of workers conversing wth Khurshed Gorsi and Liz
Sullivan. Chanan spoke to the enpl oyees in Punjabi, after which
one of the workers returned an unsigned Union card to Sullivan.
That worker told Sullivan that Chanan had said that those V\hO
signed Union cards would | ose their jobs, a cooment heard
directly in Punjabi by M. Gorsi. Sullivan responded by telling
the enpl oyees they could not |ose their jobs for signing Uhion
cards and by telling Chanan that she had broken the | aw by
threatening workers that they could | ose their jobs. 4/

1/During the work day, a checker nay al so verify

counts of 50 or 100 plants to see that a worker is not shorting
his or her production. These counts are nade at the work tabl e
before the roots are boxed. There are sone 21 or 22 trinmmers at
each of the eight work tables in the trimmng shed.

2/ Unl ess ot herw se specified, all dates nentioned
herein refer to 1976.

3/ The Respondent admtted that both Chanan and Hayer
were supervisors wthin the neaning of Section 1140.4(j) of the
Act .

4/ Chanan' s conduct that day was reported to agents of
the Board, who later net wth Respondent's representatives con-
cerning Chanan's renmarks. The Respondent assured those present
that supervisors would be told they coul d not nmake such renarks.
A though the testinony does not indicate precisely what Respondent
"s officials subsequently told supervisors as a result of
the neeting, no further charge was filed or allegation -- [cont.]
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A so during the pre-el ection canpai gn, one of Respon-
dent's owners, Bob Parker, spoke to enpl oyees concerning the
el ection. Parker read a speech froma prepared text, one which
was sent to the Respondent froman organi zation it bel onged to
The speech essentially i nforned enpl oyees that Respondent was
not in favor of the Lhion and that it hoped enpl oyees woul d vote
agai nst it. The speech poi nted out such things as Unhi on dues,
the possibility of a strike and Uhion fines, and that the Union
was not needed to get higher wages, as factors to be consi dered
by enpl oyees when voting in the el ection. Wien Parker began his
speech he announced that those enpl oyees not wanting to hear it
coul d | eave the work shed, and after the speech he permtted em
pl oyee questions. Qurmta Hayer and her husband transl ated the
speech for Punjabi - speaking enpl oyees. Hayer was gi ven a copy
of Parker 's speech fromwhi ch she and her husband translated to
t he Punj abi - speaki ng enpl oyees . 5/

Khurshed Gorsi worked for the renai nder of the
January season, sone three to five days follow ng the el ection.
She was rehired in early Qctober for the second 1976 season.
She worked continuously through the |atter season until Cctober
28, the last day of the season, when she was di schar ged.

B. The drcunstances Preceding Gorsi's D scharge

The facts which led to Ms. Gorsi 's discharge, on
Qctober 28, are disputed anong the various wtnesses. In large
part, the dispute is not crucial to resolution of the central
I ssue. Nonethel ess, the version credited by ne is as fol |l ows:

Oh Gctober 27, at the end of the day, Gurmta Hyer,
one of the head checkers, was assisting the packer at Gorsi 's
tabl e; she decided to check Gorsi' s last 500 roots, thinking

4/ [ conti nued] --nmade that Respondent's supervi sors
threatened any other workers. Nor is there any allegation in
the instant conplaint regarding an unlawful threat or other act
of restraint or coercion on the Respondent's part, other than
that relating to the Gorsi discharge.

5/ The conpl ai nt does not assert that anything said
in the speech violated the Act. Yet, despite the conplaint and
contrary to those wtnesses called by the Respondent, Khurshed
Gorsi testified that Parker, during his speech, told the
workers that if they voted for the Union they woul d | ose their
jobs and that the nursery woul d be noved. Gorsi also testified
that the Hayers did not nerely translate the speech but spoke
intheir own right. But, Gorsi heard not only what the Hayers
translated fromM. Parker, but also listened to her sister-in-
law, who apparently was attenpting to translate the speech to a
group of Punjabi - speaki ng workers. Watever Shehnaz Gorsi nay
have tol d the workers, the credible testinmony seens clear that
Parker did not threaten workers wth a | oss of jobs or
r feI oca}( ion of the plant; nor did the Hayers speak i ndependentl!y
of Parker.
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themeither deficient in nunber or quality.6/ Hayer asked Gorsi
whet her there were 500 plants and Gorsi replied affirnatively.
Bob Mal ey recall ed that a box bearing enpl oyee nunber 39 (Gorsi's
nunber) was left for counting at the end of Cctober 27, as he
seal ed the box that afternoon for keepi ng overnight.

Hayer recal l ed participating in the count of Gorsi's
plants early on Qctober 28, begi nni ng before the workers
arrived. The count was 134 short, of which she infornmed Ml ey. Ml ey
thgln ask/ed that Gorsi be brought back to the counting
table. 7

Gorsi cane to the counting table, where Ml ey, Hayer,
Chanan, and several others were. Hayer explained to Gorsi that
her count was 134 short, but Gorsi denied the shortage, clai mng
that they were not her plants.8 According to Hayer, Gorsi

6/Grsi's immediate supervisor at the work table, Vera
Korns, clainmed that it was she who determned to count Gorsi's |ast
500 trimmngs on Cctober 27 and that Hayer only assisted her in
boxi ng them Korns al so clai ned that she and the Respondent's
nmanager, Bob Mal ey, waited while Gorsi's plants were counted t hat
night and | earned the count was short. She renenbered telling Gorsi
the follow ng norning that Gorsi was short, after which Korns again
checked Gorsi's next 500 count. Neither Mal ey nor Hayer agreed wth
Korns's version of the events. Nor, for that natter, did Khurshed
Gorsi, who recalled that Hayer collected her last trimmngs on
Qctober 27, and that she was told the foll owing norning not by Korns
but by a person named Ann (who, it appears, was Agnes Shatswell)
that her previous day's count was 50 short. Korns’s demeanor and
testi nony indicate inconsistencies and serious confusion. | do not
credit Korns's testinony. Both her testinony and her deneanor
suggest that she was confused about several different counts that
were done on Gorsi's plants between Cctober 26 and 28, either 500
counts or lesser counts that Korns herself made at Gorsi's work
table. It is noteworthy that not even Gorsi recalled having an
ilnd_epegdent count made by Korns early on Cctober 28, as Korns
cl ai ned.

7/Mal ey clained he did not knowinitially that it was
Gorsi who was 134 short, but only that Enpl oyee 39 was short on her
count. "Wen he asked N rnal a Chanan to fetch the enpl oyee whose
nunber was 39, Chanan purportedly refused because it was Gorsi.
Mal ey then sent both Chanan and Hayer to get Gorsi. Hayer did not
recal | whether she fetched Ms. Gorsi.

8/ Gorsi's testinmony on this shortage is sonewhat con-
fusing. She testified that Supervi sor Hayer had intermngl ed her
plants on Qctober 27 wth those of two ot her enpl oyees and, at
anot her point, indicated that she may not have known whet her they
were intermngled. Also, Gorsi clained to have been counted sone
three to five tinmes on ctober 27, but Respondent's counting record
indicates that Gorsi was counted only once on Cctober 27,
and her 500 count was then found accurate. The counting record al so
indicates that Gorsi had one 500 count done on QGctober 26, which,

i ndi cat ed-a-shortage and apparently led to -- [cont.]
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accused her of |lying and began yelling that they were not her
plants. During the 10 to 20-mnute discussion Gorsi becane | ouder
and louder in her denials; the disturbance created by orsi
caused the other workers in the shed to stop working and they
began wat chi ng t he di spute.

During the commotion, Korns told Miley that she had
been having trouble all year with Gorsi, an allegation supported
by the testinony of Hayer. Maley then told Hayer to inform Gorsi
she was di scharged, which Hayer did. According to Mal ey he had no
choice but to fire Gorsi: she was seriously short on her count
and she created such a disturbance in the work shed that work
cane to a halt.9/

After her discharge, and after |eaving the work shed,
Khurshed Gorsi contacted Liz Sullivan of the Union. An after
noon neeting took place that day between Gorsi, nenbers of her
famly, Liz Sullivan, and Bob Ml ey. According to Gorsi, Miley
admtted during that neeting that he fired her because of her
Lhion affiliation. Gorsi's testinony, however, was credibly de-
nied by Maley. 10/

ANALYS S AND GONCLUS ONS

|. Introduction.

Section 1153(c) of the Act nakes it an unfair |abor
Practice to discrimnate”. . . inregard to the hiring or tenure
of enpl oyment, or any termor condition of enploynent, to en-
courage or di scourage nenbership in any | abor organi zation." As
one court has renarked,

8/ [ conti nued] --anot her 500 count on Cctober 27 (the
accurate one), and two 500 counts done on (ctober 28, the latter
one taken after she was discharged for pay purposes and the first
one concerning her last production from the previous day which
led to Gorsi's discharge.

9/ Wen CGorsi's final paycheck was brought to her at
her work tabl e, she continued to |oudly deny that they were her

plants that were counted. VWrk in the shed agai n st opped.

10/ Mal ey denied he told those present that he fired
Gorsi because of her ULhion affiliation. Liz Sullivan corroborated
Maley's denial. According to Sullivan, a credible wtness, she
informed Maley that, the Lhion wanted to start their relationship
wth the Respondent wth a clean slate, and that she thought it
was unfair to discharge M. Gorsi. Sullivan repeatedy accused
t he Respondent of unlawfully discharging Gorsi due to her support
for the Whion, but admtted that Ml ey responded by saylng,
"Yeah, sure," after which he wal ked anay. Sullivan acknow edged
that Miley was sinply trying to end the conversation about
Gorsi’s termnation and was not admtting that he discharged
Gorsi for her support for the Union.
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Certainly, an enpl oyer .nay hire and di scharge
at wll, solong as his action is not based
on opposition to union activities. [dta
tions omtted.] Furthernore, an enpl oyer's
general hostility to unions, wthout nore,
does not supply an unlawful notive as to a
specific discharge. [Cdtations omtted.]

An inference that a discharge of an enpl oyee
was notivated by his union activity nust be
based upon evi dence, direct or circunstan-
tial, not upon nere suspicion. [dtations
omtted. |11/

And, as often recogni zed under the National Labor Relations Act, as
anended (29 US C 8151, et. seqg., herein referred to as the
"NLRA"), afinding inregard to an enployer's discrimnatory in-
tent when di schargi ng an enpl oyee is "nornal | y supportabl e only by
the circunstances and circunstantial evidence. Anal ganated 10
Qothing Wirkers v. NL.RB., 302 F.2d 186, 190 (CA D C 1962),
citing NL. RB v. Link-Belt Co., 311 US. 584, 597, 602 (1941).

Inthis case, as in nany others, an array of circum
stantial facts are raised by the General Gounsel in support of the
contention that Khurshed Gorsi was unl awful |y di scharged by the
Respondent. Indeed, it is fair to say that in sone respects, the
circunstantial facts put forth in this proceedi ng nake for a
t ext book question as to whet her Khurshed Gorsi's di scharge viol at ed
Section 1153(c) of the Act.12/

1I/NL.RB v. South Ranbl er Conpany, 324 F.2d 447,
449-450 (C A 8, 1963). A simlar enunciation of principle can be
found in Lu-Ete Farns, Inc., 3 ALRB No. 38 (Sip Qoinion,
PP. 8-9).

12/ The only "direct” evidence as to Respondent's unl aw
ful notiveTn discharging Ms. Gorsi comes fromher own assertion
that Plant Manager Mal ey admtted discharging her for her Union
support, during their post-discharge neeting, an assertion that |
have not credited (see Note 10, supra). Nor do | credit M.
Gorsi's testinony in general. Her testinony at tines was confusing
and uncl ear, and was contradi cted i n numerous respects. For
exanpl e, she exaggeratedly clainmed that she was initially harassed
because of her Unhion support by a Filipino supervisor when she
first began work during the Cctober season, but |ater conceded that
the supervi sor nerely checked her work and, after an expl anation by
her concerning the work in question, he accepted her expl anation
and left her alone. In addition, Gorsi's confusing but apparent
claimthat she had no trouble wth her work during Cctober, at
least until the time of her dis-charge, is contradicted by both
Vera Korns and the credible testinmony of Ms. Hayer, both of whom
descri bed frequent reprimands concerni ng the sl oppi ness of Gorsi's
work. Finally, at nearly every opportunity Ms. Gorsi sought to
portray the Respondent’'s supervisors and officials as repeatedl y
threatening workers wth discharge or closure of the plant due to
the Union, assertions that not only conflict with ny concl usi ons
regarding -- [cont.]
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I1. The drcunstantial Facts Concerni ng Khurshed Gorsi
O schar ge.

S

A The Respondent's Know edge 0 M. Q&si's Uhion
Activity

Aprelimnary and key ingredient in finding that an em
pl oyer has di scharged an enpl oyee for union activity or support
Is the finding that the enpl oyer knew of or had reason to suspect
that the enpl oyee in question was a uni on supporter or activist.
NLRB v. Witin Machine Wrks, 204 F.2d 883, 32 LRRM 2201, 2202-3
(CA 1, 1953). In this case, t he Respondent ' s know edge
of Ms. Gorsi's support for the Lhion is hotly contested.

The record establishes that Ms. Gorsi openly supported and
worked in behalf of the Union prior to the January 12 el ection. Her
support and activity were nmani fested during | unch breaks when at | east
two supervisors, Nrnala Chanan and Qurmta Hayer, were sonetines
present. 13/

Athough it can be inferred fromM. Grsi's and M.
Sullivan's testinony that the Respondent, through N rnal a Chanan,
had know edge of Ms. Gorsi's Whion activity, it is not a particularly
convi ncing Inference. The testinony strongly suggests that Respondent's
supervi sors essentially were unconcerned about the Uhion's
organi zational drive and who anong t he enpl oyees suppotted the Union.
Furthernmore, Bob Mal ay, the person directly responsible for M. Gorsi's
di scharge, was not enpl oyed by the Respondent during the tinme of the
Lhi on' s canpai gn and while he was frequently at the work shed during
tﬂe (L:ﬁ_rrpai gn, he denies being informed as to whi ch enpl oyees supported
the Uhi on.

Wet her or not the Respondent can be charged w th know
| edge of Khurshed Gorsi's Whion activity and support when di s-
charging her is adifficult question. It mght well be, as
argued by the General Gounsel, that Respondent can be charged with
such know edge sol ely due to Supervi sor Chanan's appar ent
observation of Gorsi's open support for the thion. 14/ If ny

12/ [ continued ] -- the severity and nature of Respondent's
cgnduct but whi ch were whol I'y uncorroborated by any other first-hand
obser ver .

13/ Wile Ms. Chanan did not testify, M. Hayer did, denying
that she had any recollection that Ms. Gorsi worked in behal f of the
Lhion. Generally, | credit Ms. Hayer 's testinony. She no | onger worked
for the Respondent when testifying and denonstrated no apparent bias
against Ms. Gorsi or the Unhion. Her deneanor was inpressive, and she
nade no undue effort to justify her actions or exaggerate facts
surroundi ng the Gorsi di schar ge.

14/ The National Labor Rel ations Board, however, has
indicated recently that one supervisor's know edge of an enpl oyee' s
union activity mght not be chargeabl e to anot her supervi sor who
directly participates in the discharge decision. See American Mg.
., Inc., 196 NLRB 248 (1972). -- [cont.]

- 8-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

concl usions regarding the other circunstantial facts surroundi ng
Ms. Gorsi's discharge were contrary to what they are, | mght

al so be persuaded that Respondent's nmanager, M. Ml ey, had rea-
son to believe that Gorsi actively supported the Uni on when

di scharging her; but, in view of ny concl usions which fol | ow

| amunconvi nced that Ml ey--in fact--knew of Gorsi's

i nvol verrent with the Unhi on when abruptly di schargi ng her on

Qct ober 28.

B. The Timng 0 Khurshed Gorsi's DO scharge

Both the General (ounsel and the Respondent find sup-
port for their respective positions inregard to the timng of
Ms. Gorsi's discharge. The General (ounsel points out that, due
to the nature of Respondent's seasonal operations, Ms. Gorsi's
di scharge cane but sone 22 work days follow ng the Lnhion's el ec-
tion victory, helped in part by M. Gorsi's active support.
the other hand, the Respondent notes that Gorsi was not dis-
charged until over nine nonths had passed fromthe Union's
el ection victory, a victory supported by a 3-to-1 nargin.

Insofar as the record shows, Ms. Gorsi nanifested no
open support for the Lhion follow ng the January 12 el ection
victory, was rehired in the Cctober season, and worked until the
| ast day of that Cctober season. Nor is there any evidentiary
indication that at the tine of her discharge any strategic rea-
son exi sted for the Respondent to elimnate her because of her
past support for the Uhion, especially since the Lhion's victory
was exceedingly | arge.

A though the Board has indicated that a short passage
of tinme between an enpl oyee's union activity and his di scharge
does not warrant the conclusion that an enpl oyer woul d forget
his prior union support, 15/ in the instant case sone nine to 10
nont hs had passed since Gorsi nani fested any support for the
Lhion. Wiile this | ong passage of tinme after her nanifested
support for the Lhion does not, by itself, establish that her
subsequent di scharge was lawful, 1t surely does not support a
finding that her discharge was for anti-Union reasons. 1In
short, | donot find that the timng of Ms. Gorsi's discharge
creates support for an unfair |abor practice finding.

C The Respondent's Anti-Ulhion Attitude

The General Counsel points to several features of the
Respondent' s conduct that mani fest antipathy toward the Union,
all of which took place around the enpl oyee el ection sone ni ne
nonths before Ms. Gorsi's discharge. First, the General QGounsel
notes that prior to the election one of Respondent's
super vi sor s,

14/ [ conti nued] --Nonet hel ess, it is ny viewthat each
case nust be examned on its own facts to determne whet her an
enpl oyer knows of an enpl oyee' s uni on support or activity when
termnating his enpl oynent.

15/ See Resetar Farns, 3 ALRB No. 18 (Sip Quinion, p
3, n. 2).
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N rnal a Chanan, threatened workers wth termnation if they sup-
ported the Uhion. Second, the General Gounsel points to M.
Barker's pre-election speech in which he urged workers to vote
agai nst the Whion. The testinony al so suggests that Respondent
had several pre-election posters hanging in the work shed whi ch
urged workers to vote against the Union. F nally, the General
Gounsel asserts that various supervisors either threatened or
otherw se attenpted to coerce Ms. Gorsi's sister-in-law, Shehnaz
Gorsi, fromsupporting the Union. 16/

I nasmuch as the Respondent's notive for discharging
Ms. Gorsi is the chief issue in this proceeding, it is crucial
to carefully examne any evidence into Respondent's aninus
toward the Whion. O course, evidence that the Respondent
general ly opposed the Uhion, wthout nore, does not establish
that Respondent unlawfully fired Ms. Gorsi. Mtal Processors'
Local 16 v. NL. RB, 56 LRRM 2494 (CA D C 1964). Indeed, even
"if an enployee is discharged for cause, the fact that the
enpl oyer harbors an antipathy toward the enployee grounded in
anti-uni oni smdoes not nake the discharge unlawful ." Frosty Mrn
Meat s, )Inc. v. NLRB, 29 F.2d 617, 49 LRRV 2159, 2162 (C A
5, 1961).

The conduct of Respondent that suggests aninus
toward the Whion does not reveal an abiding hostility to the
Lhion or a propensity to violate the Act in order to defeat the
Lhion. Thus, the speech given to enployees by M. Parker, and

heavily relied on by the General (Counsel, is chiefly
characterized by its degree of restraint. Jearly, nothing said
during that speech violated the Act. I ndeed, the speech, as

well as the Response dent's election posters, fall well wthin
the protection given to enpl oyer rhetoric by Section 1155 of the
Act. | should note in this connection that under the NRA it
has been held that the expressing of views against a union
during an organizational drive, when falling within the so-
called "free speech"” protection of that act, cannot be relied on
as "damagi ng background evidence when considering a separate
violation of that act. NL RB v. lvert Dairy Products Co.,
317 F.2d 44, 53 LRRM 2151, 2153 (C A 10, 1963).

~In the context of this case, it is difficult to
place serious reliance on M. Barker's speech as evidencing
anyt hi ng

16/ The only wtness testifying about Respondent's
purported efforts to coerce Shehnaz Gorsi away from supporti ng
the Uhion was Khurshed Gorsi. Frankly, from Khurshed Gorsi's

testinony | am not sure whether she directly observed the
supervisors' coercion of her sister-in-law or was told of such
conduct by Shehnaz. If it. was the latter case, it would be

obvi ous hearsay testinony and inpermssible to rely on it. Due
to the lack of clarity in her testinony on this issue regarding
her sister-in-law, the absence of corroboration, and ny
unwi | lingness to fully credit her testinony, | do not rely on
Khurshed Gorsi's testinmony and, thus, am not convinced that
Respondent's supervisors actually coerced Shehnaz Gorsi in
respect to her support for the Uhion.

- 10 -
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other than | awful opposition to the Lhion in the context of a
pre-el ection canpai gn. Even were | to conclude it permssible to
rely on that speech for a show ng of aninus, | amnot inpressed
that the speech denonstrates such serious hostility toward the
LUhion fromwhich | mght infer that Khurshed Gorsi's di scharge
floned. Apart fromthe Parker speech, and Supervi sor Chanan’'s
renark as di scussed bel ow, the Respondent mnani fested no direct
antipathy toward Gorsi regardi ng her own support for the Uhion.

O the other hand, Gorsi's unrebutted testinmony (corro-
borated by Ms. Sullivan) shows that approxi mately a week before
the election, Nrnala Chanan, a supervisor, threatened enpl oyees
wth discharge if they supported the Lhion. Such a threat mnani-
fests ani nus agai nst the Uhion, but the significance of that
threat is substantially diluted in the context of this case by
the Respondent’'s tinely wllingness to neet wth both the Union
and Board agents regarding Chanan's threat and its wllingness to
see that such threats no | onger were forthcomng fromits
supervisory ranks. As far as the record shows, other than the one
of f ensi ve comment nade to a handful of enpl oyees by Chanan,
Respondent' s supervi sors scarcely entered into the el ecti on cam
paign. And, as earlier noted, the Uhion handily won the el ection
by a 3-to-1 margin in a bargaining unit of over 160 enpl oyees.

1. Summary 0 F ndi ngs.

In sum | amnot persuaded that the evidence of Respon
dent's ani mus agai nst the ULhion supports a finding that Khurshed
Gorsi was discharged for her support of the Lhion. Nor aml| per-
suaded that either the timng of her discharge or the extent of
Respondent ' s know edge concerni ng her support for the Uhion | eads
to the conclusion that her discharge violated Section 1153(c) of
the Act. Thus, in considering the three chief ingredients of the
General (ounsel ''s case in chief, | amnot persuaded t hat
Respendent' s notive for discharging Gorsi was violative of the
Act .

O the contrary, | ampersuaded by both M. Ml ey's and
Ms. Hayer's testinony that Ms. Gorsi was di scharged because she
was glaringly deficient in her last trimmng count on
Qctober 27, her refusal the followng day to admt any error on
her part, and her consequent disruption of work operations in the
work shed on Gctober 28. 17/ The facts immedi atel y

17/Athough it nay be true, as argued by the General
Gounsel, that Gorsi in good faith denied responsibility for bei ng
134 plants short, that good faith belief on her part was net by
the equal ly strong belief on the part of both Mal ey and Hayer
that Gorsi was responsible for the large shortage. 1In short,
Gorsi's position was at |oggerheads with Mal ey and Hayer over the
shortage which, in view of her tenperanental outcry, led the
conversation wth Maley to an absol ute standstill. Grsi's
heated outcry and the ensui ng di sruption in shed operations set
her case far apart fromthose of other enpl oyees, cited by the
General (ounsel, who were simlarly short on their counts of
trimmed plants. It was the disruption in operations caused by
Gorsi, | believe, that pushed her conceived shortage i n count
over into di scharge.

- 11 -
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surrounding and leading up to Gorsi's discharge, on the |ast day of
Qctober' s season, present too many idi osyncrasies for me to concl ude

ei ther that Respondent was seeking to rid itself of a known Uhion
supporter or that it seized on the occasion to so elimnate one. And, in
conparison wth those factors cited by the Respondent as |eading to M.
Gorsi's discharge, those factors cited by the General Gounsel for
supporting an unfair |abor practice finding pale further fromtheir
initial lack of vividness and becone whol | y unper suasi ve.

I'V. QConcl usi on.

| do not find that the evidence supports a concl usion t hat
Khurshed Gorsi was di scharged in violation of Sections 1153 (c) and/or
(a) of the Act. Accordingly, | recommend that the conplaint be di smssed
inits entirety.

Dated: Cctober 28, 1977.
AR ALTURAL LABCR RELATI ONS BOARD

o Mhered & Npurear

Lavi d C Nevins _
Admnistrative Law Gfi cer
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