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Charging Party.

DEOQ S AN AND (REER

Pursuant to the provisions of Labor Code Section 1146, the
Agricul tural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .

h August 12, 1977, the Board issued the attached Proposed
Decision in this proceeding. Thereafter, Respondent and the Chargi ng
Party each filed tinely exceptions and a supporting brief.

The Board has considered the record and the attached Proposed
Decision in light of the exceptions and briefs and has decided to affirm
the findings, conclusions and recommended Q der of the Board as nodified
her ei n.

Respondent excepts to the finding that it was responsibl e for
| abor contractor Esquivel's conduct at the | abor canp, contending that it
was required by lawto obtain a license for the operation of the |abor

canp,? that there was nothing in its |ease

Y\ do not rely on the fact that Frudden Produce had a | abor canp
permt in our finding of liability.



with Esquivel to indicate that it retained any control other than that of a
typical lessor, and that it did not give any directions to Esquivel as to
the events which transpired at the | abor canp on Septenber 23, 1975. Thus,
the thrust of Respondent's argunent is that it did not exercise sufficient
control over the |labor canp so as to be held liable for Esquivel's conduct.

Regardl ess of the degree of control which an enpl oyer nay
exercise over a labor canp,? this Board has held that an enpl oyer engagi ng
a labor contractor, who is actually or constructively functioning as such,
is the enpl oyer for all purposes under the Act and is therefore liable for
the contractor's unfair |abor practices, just as the enpl oyer woul d be
liable for the unfair |abor practices of its officers, agents and

supervi sors. Msta Verde Farns, 3 ALRB No. 91 (1977).¥ Moreover, the

viol ati on does not have to occur on the enpl oyer's premses for such

liability to attach. Witney Farns, 3 ALRB No. 68 (1977). Thus, in Wiitney

Farns the enpl oyer was held liable for the actions of its |abor contractor
even though the unfair |abor practice occurred at a canp not owned by the
enpl oyer. Accordingly, we affirmour conclusion that Respondent is liable
for Esquivel's conduct at the | abor canp on Septenber 23, 1975, which

viol ated Section 1153(a) of the Act.

Respondent excepted to our conclusion that it viol ated

Z 1t should be noted that the Board found that Frudden did in fact
retain control of the |abor canp.

Y During the rel evant period, Esquivel was enpl oyed by Frudden to supply
workers and to supervise the harvest of tonatoes.

4 ALRB Nb. 17 2.



Section 1153 (a) and (c) of the Act by interference wth the Gari bays'
distribution of leaflets, by threatening and assaul ting them by
discrimnation against the Garibays as to the terns and conditions of
thei r enpl oynent, and by constructively di schargi ng them Respondent
contends that the Garibays voluntarily quit, that Noe Garibay testified
that neither he nor any nenber of his famly had been fired, and that
consequently the Board is precluded fromfinding a constructive
di scharge. ¥

Gontrary to Respondent's contention, the record clearly
establ i shes that the Garibays were in effect forced to quit as a result of
changes in their working conditions whi ch nmade continued enpl oynent
intolerable. Noe Garibay testified that attenpts by himand his brothers
to distribute union leaflets, prior to the commencenent of the working
day, were stopped, that they were forced to work harder than ot her
workers, and that buckets of tonatoes they picked were rejected for no
apparent reason. Noe Garibay al so testified that his and his brothers
union activity was subject to surveillance by Respondent and Esqui vel and
that on one occasi on Esquivel attenpted to run himoff the road. Hs

testinony concerning the incident on the road was uncont radi ct ed.

FETTEETTEErrng
FHETEETTEE

¥ Respondent relies on NLRB v. Qosco Products ., 280 F.2d 905,
46 LRRVI 2549 (1961), to support his argunent. However, that case does not
clearly set forth the state of the | aw regardi ng constructive di scharges.
According to Gosco, one coul d never find that a constructive di scharge was
an unfair labor practice. This proposition is contrary to both ALRB and
NLRB pr ecedent .

4 ARB No. 17 3.



That incident precipitated their |eaving the job.¥

Respondent argues that it should not be held Iiabl e because it
took no part in any harassnent, had no know edge of the | eafl et
distribution and, in any event, did not nake any attenpt to stop it.
However, as noted above, Respondent is |iable for Esquivel's conduct. Vé
therefore concl ude that Respondent is liable for Esquivel's conduct, which
violated Section 1153(c) and (a) of the Act.

The UFW excepted to the Board's failure to provide for
posting and distribution of a neaningful notice and requested a renedi al
order requiring Respondent to allow expanded access and to provide
periodi c enpl oyee lists to the UFW V& consider that the proposed notice
and renedial order are entirely adequate and appropriate in this natter.

CROER

By authority of Labor Gode Section 1160.3, the Agricul tural

Labor Rel ations Board orders that the Respondent, Frudden Produce,

Inc., its officers, agents, successors and, assigns, shall:
1. Gease and desist from

(a) Preventing union organizers fromentering the

prem ses where enpl oyees |i ve.
(b) Harassing enpl oyees for the purpose of

W find nerit in Respondent's exception to the Board's reliance on the
tire-slashing as one of the several incidents that led to the Garibays!
| eaving. However, this was just one of the many incidents which in effect
forced the Garibays to | eave their enpl oynent and is not essential to our
finding the constructive di scharges.

4 ALRB Nb. 17 4.



di scouraging their union activity.

(c) Dscrimnating as to the terns or conditions of
enpl oynent of particul ar enpl oyees for the purpose of discouraging their
uni on activity.

(d) Interfering in the distribution of union
naterial s.

(e) Threatening or intimdating enpl oyees.

(f) Assaulting persons involved in an attenpt to unioni ze
its enpl oyees.

(g In any other nanner interfering wth the exercise of
rights guaranteed by the Act.

2. Take the follow ng affirmative action which is deened
necessary to effectuate the policies of the Act:

(a) Post at its premses copies of the attached "Notice
to Enpl oyees". (Qopies of said Notice, on forns provided by the
appropriate Regional Drector, after being duly signed by the Respondent,
shall| be posted by it for a period of 90 consecutive days thereafter, in
conspi cuous places, including all places where notices to enpl oyees are
custonarily posted. Reasonabl e steps shall be taken by the Respondent to
insure that said Notices are not altered, defaced or covered by any ot her
material. Such Notices shall be in both English and Spani sh.

(b) Respondent Frudden shall rail a copy of the Notice,
in both English and Spani sh, to every person who was an agri cul tural
enpl oyee who resided at the Little Véco | abor canp on Septenber 23, 1975,
and for all persons supplied to himby Esqui vel and Sons during the

payrol | period enconpassi ng

4 ALRB Nb. 17 5.



Sept enber 9, 1975.

(c) Arepresentative of the Respondent or a Board Agent
shall read the attached Notice to the assenbl ed residents of the Little
Vco canp at a tine specified by the Regional Drector. A simlar readi ng
shal | be nmade to the enpl oyees of the Respondent. These readi ngs shal |l be
in English, Spanish and other appropriate |anguages. Follow ng t hese
readi ngs, the Board Agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions enpl oyees
nay have regarding the Notice and rights under the Agricul tural Labor
Rel ations Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by the Respondent to all non-hourly wage enpl oyees
to conpensate themfor tine lost at the reading to the Respondent’s
enpl oyees, as well as at the question and answer period. In addition,
Frudden shall hand a copy of the Notice to each newresident of Little
Wéco in 1977.

(d) CGfer the Garibays [Noe, A e andro and
Franci sco] imedi ate and full reinstatenent to their forner or
substantially equivalent jobs wthout prejudice to their seniority or
other rights and privileges and nake themwhol e for any | osses they nay
have suffered by reason of their discrimnatory di scharge including
I nterest neasured thereon at seven percent per annum

(e) Preserve and upon request nake avail abl e to the Board
or its agents, for examnation and copying, all payroll records and ot her
records necessary to anal yze the anount of back

FHETEETTEET
FETTEETTEErrn

4 AARB No. 17 6.



pay due and the rights of reinstatenent under the terns of this

O der.

Cated: April 5, 1978

GERALD A BROM Chai rnan

RONALD L. RU Z, Menber

RCBERT B. HUTCH NSON  Menber

4 AARB No. 17 1.



NOT CE TO BMPLOYEES

After atrial where each side had a chance to present their
facts, the Agricultural Labor Relations Board has found that we
interfered wth the right of our workers to freely decide if they want a
union. The Board has told us to send out and post this Notice.

V¢ wll do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives
ail farmworkers these rights:

1. To organi ze t hensel ves;
2. To form join or help unions;

3. To bargain as a group and choose whomthey want to speak
for them

4. To act together wth other workers to try to get a contract
or to help or protect one anot her;

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do,
or stops you fromdoing, any of the things |isted above.

Especial ly, VE WLL NOT prevent union organi zers fromentering
the premses where enpl oyees |ive.

VE WLL NOT harass enpl oyees for the purpose of
di scouraging their union activity.

VE WLL NOT discrimnate as to the terns or conditions of
enpl oynent of particul ar enpl oyees for the purpose of di scouraging their
uni on activity.

VWE WLL NOT interfer in the distribution of union
nateri al s.

VE WLL NOT threaten or inti mdate enpl oyees.

VE WLL NOT assault persons involved in an attenpt to unioni ze
our enpl oyees.

Dat ed: FRUCDEN PRADUCE, | NC

By:

Represent ati ve Title

This is an official notice of the Agricultural Labor Relations Board, an

agency of the Statelf)fl\%liforni atR NUTT LATE

4 AARB No. 17 8.



CASE SUMARY

Frudden Produce (o. 4 ARB No. 17
75- CE138-M

PROPCSED BOARD DEA S ON
Due to the unavailability of the Admnistrative Law
G ficer who conducted the hearing herein, and pursuant to 8
Gal. Admn. ode Section 20266 (1976), the Board, on August
12, 1977, issued a Proposed Decision and Qder in this
natter.

Inits Proposed Decision, the Board found that Respondent
had viol ated Section 1153(a) and (c) of the Act by interfering
wth the distribution of union leaflets, by discrimnating
agai nst known UFWsupporters in the terns and conditions of
thei r enpl oynent, and by threatening and assaul ti ng them and
by constructively discharging nenbers of the Garibay famly.
The Board al so concl uded that Respondent had retai ned control
of the |abor canp despite the fact that the canp was | eased to
the | abor contractor engaged by Respondent and that Respondent
had pronul gated the | abor canp's no-access policy.

BOARD DEA S ON

The Board affirned the findings of its Proposed
Deci sion that Respondent had retai ned control of the
| abor canp, addi ng, however, that regard ess of the
degree of control retained by Respondent, it was
neverthel ess |iable, as an enpl oyer engagi ng a | abor
contractor who is actually or constructively function-
ing as such, for the contractor's acts. M sta Verde
Farns, 3 ALRB No. 91 (1977). Mreover, the Board found
it inmaterial that the violation did not occur on
(Rigg%mdent' s premses. Witney Farns, 3 ALRB No. 68

The Board also affirned the findings in its Proposed
Deci sion that the Gari bays had been constructively di scharged
and that by its acts and conduct, Respondent had viol ated the
Section 1153 (a) rights of enpl oyees.

REMED AL CROER

Renedi al O der requires Respondent to offer full
rei nstatenment and back pay to the Gari bays, and to post,
distribute and read an appropriate Notice to all enpl oyees.

This sunmmary is furnished for information only and is not an official
statenent of the Board.

4 ALRB NO 17
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Charging Party.

Proposed Deci si on and Q der

Thi s deci sion has been del egated to a t hree-nenber panel .
Labor Code Section 1146.

This case was heard on four days in 1975 and 1976. Al
parties were represented and given full opportunity to participate in the
proceedi ngs. Due to the unavailability of the admnistrative |aw of ficer
and pursuant to 8 Gal. Admn. (ode Section 20266 (1976), the natter has
been transferred to the Board for the purpose of issuance of a proposed
decision and order. If no exceptions are filed wthin 20 days after
service of this proposed decision and order, it shall becone final.

Having reviewed the entire record in this case, including a
post-hearing brief filed by the respondent,? we nake the fol |l owing

findings and concl usi ons.

YThe ALO ordered briefs to be filed on January 17, 1977, the general
counsel nailed its brief on that date, and it was not recei ved by the Board
until January 19. The nailing in this case is in conformance wth the
standards set forth in Section 20480 (b) of our regul ations. The
respondent's notion to strike the brief is denied.



The charging party is a | abor organi zati on. The
respondent, Frudden Produce, Inc., is an agricultural enpl oyer. Eduardo
Esquivel is a farmlabor contractor doi ng busi ness as Esquivel & Sons.
Esqui vel was enpl oyed by Frudden during 1975 to supply workers and to
supervi se the harvest of tonatoes. He is a supervisor of Frudden Produce,
Inc., wthin the neaning of Section 1140.4(j). Esquivel also operated the
Little Wico | abor canp owned by Frudden.

I

n the norning of Septenber 9, 19757 prior to the start of work,
three nenbers of Esquivel’s crew, Noe, A e andro and Franci sco Gari bay,
attenpted to distribute UFWliterature.' Uon readi ng one of the union
| eaf | ets, Eduardo Esquivel flewinto a rage. He cursed the nen, decl ared
that he did not want any "Chavistas" working for him and threatened to
shoot uni on nenbers. The nen ceased their activity and hid the renai ni ng
materials in their truck.

A sister of the Garibays testified that she overheard Esqui vel
instruct M. Vala, his foreman, to pressure the Garibays in an attenpt to

nake themquit their jobs. That sane day the

Z The respondent objected to the introduction of evidence invol ving
i ncidents occurring on Septenber 9, 1975, and noved to strike all testinony
in support thereof on the ground that he had not been served wth a charge
as to those parts of the conplaint. The respondent was served wth a copy of
a charge alleging a violation of the Act occurring on Septenber 23, 1975,
and wth a conplaint involving both the incidents all eged to have occurred
on Septenber 9 and 23, 1975. The conpl ai nt was served on Cctober 6, 1975,
and the respondent answered it by way of a general denial on Qctober 16,
1975. He first raised this objection at the hearing, and failed to show
that he was in any way prej udi ced by the charging party's om ssion.
Accordingly, his notion is denied.



fiel d checker began rejecting tonatoes picked by the Garibay famly. They
were told their work was not up to quality. Noe Garibay testified that he
had been picking tonatoes for seven or eight years on other farns and that
he had recei ved no adverse comments as to the quality of his work. From
Septenber 9, 1975, until the tine the Garibays |eft Esquivel’'s crew better
work was denanded of themthan other workers. According to Noe Garibay, his
famly attenpted to conply wth Esquivel's denands by picking better quality
fruit, but this fruit, too, was arbitrarily rejected at tines. Oice M.

Gari bay asked the checker why she was refusing to credit his work. She did
not expl ain her conduct but nerely stated, "Wen you cone back next tine,
['I'l take another bucket away." The forenen al so required the Gari bays to
pi ck over work which other enpl oyees had i nproperly harvest ed.

h Septenber 25, 1975, Noe Garibay net UFWorgani zers at the
field where he was picking. Dennis Frudden, field superintendent for
Frudden Produce, Inc., was standing a few feet behind himas he explained to
the uni on representatives the pressure whi ch had been pl aced upon hi mand
his famly as a result of their union activity. Wen he attenpted to | eave
work about an hour later he noticed that three tires on his truck had been
slashed. M. Garibay testified that the only persons in the vicinity of the
vehi cl e were Denni s Frudden and Eduardo Esquivel . Wile the evidence is
insufficient to establish that either Frudden or Esquivel slashed Garibay's
tires, this incident is neverthel ess rel evant as one of the several

incidents that finally led to the Garibays’ |eaving the-respondent’s enpl oy.



h ctober 3, 1975, Noe Garibay, while driving his truck,
was followed in a pick-up driven by Eduardo Esquivel. Wen Gari bay
attenpted to turn into the field, Esquivel swerved in front of him
bl ocking his path and al nost causing a collision. The Garibays | eft
the enpl oy of Frudden and Esquivel that day.

Respondent of fered no evidence to refute these charges, but did
introduce the leaflets distributed by the Gari bays on Septenber 9. It
clained that since the leaflets were fal se and |ibel ous and encour aged
illegal activity, the Gari bays were not engaging in protected activity under
Section 1152. V& reject this defense. The |eaflets were routi ne canpai gn
nmaterials, claimng that the UAWwould help illegal aliens resist
deportation, and claimng that a rival union was run by thi eves. The
distribution of' this naterial is protected by the Act. The respondent
further clains that it neither instigated nor control | ed Esqui vel's conduct.
The respondent is liable for its supervisor's conduct, even if the conduct
was not specifically ordered. H J. Heinz ., 311 US 514, 7 LRRM 291
(1941); NLRBv. Solo Qup @o., 237 F.2d 521, 38 LRBM 2784 (8th dr. 1956).

V¢ therefore concl ude that respondent did violate Sections 1153( a)
and (c) of the Act by interfering wth the distribution of |eaflets, by
di scrimnating agai nst known URWsupporters in the terns and conditions of
thei r enpl oynent, by threatening and assaulting them and by constructively,

di scharging the Garibay famly. Merzoi an Brothers Farm Managenent Conpany,

Inc., 3 ALRB No. 62 (1977).

FHETTEEErrrrrl



I

O Septenber 23, 1975, at approxi mately 4:30 p.m, UFW
organi zers entered the Little Wico canp owned by Frudden Produce, Inc. and
| eased to Esquivel and Sons. There were enpl oyees present at the tine. Law
enforcenent officers had been sunmoned at the union' s request because
previous attenpts to organi ze at the canp had been net wth, physical
resistance. Mnutes after the organi zers' arrival, Eduardo Esqui vel drove
into the canp. He denanded that the organi zers | eave i medi ately, cursed
them struck one organi zer and threw a bottle at another, Esquivel then,
threatened to kill the organizers, ordered that the canp be arned, and
directed one person to get his weapons fromhis truck. That individual was
stopped by a Monterey Gounty deputy sheriff who testified that the vehicle
contai ned two shotguns and a rifle, all fully | oaded.

The respondent offers various defenses. First, it clains that
the organi zers did not display identification as required by a prelimnary

injunction in the case of ALRB v. Frudden Produce, Inc. (Mnterey Superior

Gourt Av, No. 720851. However, the record shows that the respondent's
agents knew very wel | who the organi zers were, and that their notive in
assaul ting themhad nothing to do wth a failure to display identification.
In any case, the injunction was not issued until Novenber 7, 1975, nore
than a nonth after the events in this case. It is difficult to see howthe
organi zers could be faulted for failing to abide by the terns of a court
order that was non-existent at the tine. The respondent al so clains that it

had the right to excl ude



organi zers in order to protect sone building material s that were bei ng
stored at the | abor canp. There was no evidence of any threat to the
respondent's property, and we accordingly reject the defense.

FHnally, the respondent argues that it was Esquivel, and not
Frudden, who controlled the canp and that Frudden was nerely a | essor.
However, the record is replete wth evidence that respondent retained
control of the canp and promul gated the no-access policy. It. was Frudden
Produce, Inc. that held the |icense to operate the | abor canp. The | ease
signed by Dennis Frudden on behal f of Frudden Produce, Inc. required
Esqui vel to provide 24-hour supervision, and retai ned the right of
I nspection to nake certain the canp was properly nai ntai ned and operated. In
a sworn declaration dated Septenber 29, 1975, Dennis Frudden stated he
supervi sed the canp and Esqui vel nanaged it for Frudden Produce. Fudden
testified he visited the canp weekly.

According to Frudden's further testinony at the hearing, he
participated in the establishment of the conpany's access policies. Those
policies were stated in tw letters to the Ostrict AAtorney. The letters
were prepared by Frudden Produce's attorneys at the direction of Dennis
Fr udden.

Based on our findings, we conclude that respondent was
responsi bl e for Esquivel’s conduct at the | abor canp on Septenber 23, 1975,
and accordingly violated Section 1153 (a) of the Act and that this conduct
interfered wth the enpl oyees' Section 1152 rights.

LHETTEEEErrrrg



CROER
By authority of Labor Code Section 1160.3, the Agricultural
Labor Rel ations Board orders that the respondent, Frudden Produce, Inc.,
its officers, agents, successors and assigns, shall:
1. GCease and desist from
(a) Preventing union organizers fromentering the prem ses
wher e enpl oyees |i ve.
(b) Harassing enpl oyees for the purpose of dis-
couraging their union activity.
(c) Dscrimnating as to the terns or conditions of
enpl oynent of particul ar enpl oyees for the purpose of discouraging their
uni on activity.
(d) Interfering in the distribution of union naterials.
(e) Threatening or inti mdati ng enpl oyees.
(f) Assaulting persons involved in an attenpt to
uni oni ze its enpl oyees.
(g) In any other manner interfering wth the exercise
of rights guaranteed by the Act.
2. Take the follow ng affirnative action which is deened
necessary to effectuate the policies of the Act:
(a) Post at its premses copies of the attached "Notice to
Enpl oyees”. QCopies of said notice, on forns provided by the appropriate
regional director, after being duly signed by the respondent, shall be
posted by it for a period of 90 consecutive days thereafter, in conspi cuous

pl aces, including all places where



notices to enpl oyees are custonarily posted. Reasonabl e steps shall be taken
by the respondent to insure that said notices are not altered, defaced or
covered by any other material. Such notices shall be in both English and
Spani sh.

(b) Respondent Frudden shall rmail a copy of the noti ce,
in both English and Spani sh, to every person who was an agri cul tural
enpl oyee who resided at the Little Véco | abor canp on Septenber 23,

1975, and for all persons supplied to himby Esquivel and Sons duri ng
the payrol| period enconpassi ng Septenber 9, 1975.

(c) Arepresentative of the respondent or a Board agent
shall read the attached notice to the assenbl ed residents of the Little Wco
canp at a tine specified by the regional director. A simlar reading shall
be made to the enpl oyees of the respondent. These readings shall be in
Engl i sh, Spani sh and ot her appropriate | anguages. Fol | owi ng these readi ngs,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions enpl oyees rmay have
regarding the notice and rights under the Agricultural Labor Rel ations Act.
The regional director shall determne a reasonable rate of conpensation to
be pai d by the respondent to all non-hourly wage enpl oyees to conpensat e
themfor tine lost at the reading to the respondent's enpl oyees, as well as
at the question and answer period. In addition, Frudden shall hand a copy
of the notice to each newresident of Little Wico in 1977.

(dy dfer the Garibays [Noe, A ejandro and Franci sco]

imedi ate and full reinstatenent to their forner or



substantially equival ent jobs wthout prejudice to their seniority or other
rights and privileges and nake themwhol e for any | osses they nay have
suffered by reason of their discrimnatory discharge including interest
neasured thereon at seven percent per annum

(e) Preserve and upon request nake avail able to the Board
or its agents, for examnation and copying, all payroll records and ot her
records necessary to anal yze the amount of back pay due and the rights of
reinstatenent under the terns of this Qder.
Dated: August 12, 1977
GRALD A BROM (Chai rnan
ROBERT B. HUTCH NSO\ Mentber
RONALD L. RJ Z, Menber



NOT CE TO WIRKERS

After a trial where each side had a chance to present
their facts, the Agricultural Labor Rel ations Board has found
that we interfered wth the right of our workers to freely decide
if they want a union. The Board has told us to send out and post
this Notice.

V¢ will do what the Board has ordered, and also tell you
that :

The Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

(1) to organi ze thensel ves;

(2) toform join or help unions;

(3) to bargain as a group and choose whomthey want to
speak for them

(4) to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5} to decide not to do any of these things.

Because this is true we promse that:

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.
Especially, we will not prevent or interfere wth your
conmmuni cations wth union organi zers at the Little Wico Labor
Ganp.
Dat ed: FRUDDEN PRODUCE, | NC

Represent ati ve Title

10.



	CASE SUMMARY
	Respondent,                   No. 75-CE-138-M
	We therefore conclude that respondent did violate Sections 1153(a) and (c) of the Act by interfering with the distri˜bution of leaflets, by discriminating against known UFW supporters in the terms and conditions of their employment, by threatening and as


