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Follow ng a petition for certification filed by the
Wstern Qonference of Teansters, Local No. 865, an el ection was
conducted on Qctober 23, 1975, anong the agricul tural enpl oyees of
AdamFarns. The tally of ballots furnished to the parties at that
tine showed that there were 24 votes for the Teansters, 33 votes for
the UFW 1 vote for No Labor Qgani zation, and 29 chal | enged

bal | ots. L

Y1n his report on chall enged bal | ots issued on Decenber 28,
1976, the Regional D rector recommended that the chal l enges to the
bal | ots of Pedro Enciso and JimAdamJr. be sustained and that the
chal lenge to the ballot of Mctor M Il apania be overruled. As no
exceptions were filed concerning these three chal | enges, we adopt the
Regional Drector's recormendation wth respect thereto.



n January 6, 1977, the Enpl oyer's objection to the el ection
was di smissed and the 26 unresol ved chal | enges were consol i dat ed for
hearing wth the instant unfair |abor practice case, in which it was
al l eged that the Enpl oyer violated Section 1154.6 of the Act by hiring
20 of the chall enged voters for the prinary purpose of having themvote
in the election.

h February 14, 1977, Admnistrative Law Gficer (ALO Joel
Gonberg issued his attached Decision in this case, recommend ng that
25 chal | enges be sustai ned? and concl udi ng that an unfair |abor
practi ce had been coomtted by the Respondent - Enpl oyer. Respondent,
General ounsel, and Charging Party each filed tinely exceptions, a
supporting brief and a reply brief.

The Board has considered the record and the attached
Decision in light of the exceptions and briefs and has decided to
affirmthe ALOs rulings, findings, conclusions and to adopt his
recomrmendations as to the 25 chal | enges and hi s recommended order, as
nodi fi ed herein. 2

A though we agree wth the ALOs conclusion that a violation
of Section 1154.6 occurred, we expressly reject his use of a "but for"
test in determning that the chal |l enged student enpl oyees were hired

for the primary purpose of having

~ ZThe ALOleft one chal l enge unresol ved; because that chal | enge
IS not outcone-determnative, we nake no finding as to it.

Y Wth the 25 chal | enges so di sposed, the UFWobtains a cl ear

majority of the valid votes cast. As there are no outstandi ng
obj ections, certification nay issue.
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themvote in the election. On the facts of this case, the existence of
aviolation is ascertainabl e wthout resort to any test beyond the
plain terns of Section 1154.6. The record evidence herein is sufficient
to support the conclusion that Respondent's prinary purpose in hiring
the students was to have themvote in an el ection at Adam Far ns.

W do not adopt the ALO s recommended bargai ning order. Such
an order is unnecessary, in this matter, as certificationis granted
herei n and Respondent is thus under an obligation to conmence
col l ective bargaining in good faith upon request by the union.

CERTI F CATI ON

It is hereby certified that a maority of the valid votes
have been cast for the Lhited FarmVWrkers of Averica, AFL-AQ and
that, pursuant to Labor Code Section 1156, the said | abor organi zation
Is the exclusive representative of all agricultural enpl oyees of John
F. Adam Jr. and Rchard E Adam dba AdamFarns, for the purposes of
col | ective bargai ning, as defined in Labor GCode Section 1155. 2(a),
concer ni ng enpl oyees' wages, working hours and other terns and
condi ti ons of enpl oynent.

CROER

By authority of Labor Gode Section 1160.3, the
Agricultural Labor Relations Board hereby orders that the
Respondent, John F. Adam Jr. and R chard E Adam dba Adam Far ns,

its officers, agents, successors and assigns, shall:

1. Gease and desist from
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(a) WIIlfully hiring enpl oyees for the prinary
purpose of voting in an ALRB representation el ecti on.

(b) In any other nanner interfering wth,
restrai ning or coercing any enpl oyee in the exercise of rights
guar ant eed by Section 1152 of the Act.

2. Take the followng affirmative actions which wll
effectuate the policies of the Act:

(a) Sgnthe Notice to Enpl oyees attached hereto. Uoon
its translation by a Board Agent into appropriate | anguages, Respondent
shal I reproduce sufficient copies in each | anguage for the purposes set
forth hereafter.

(b) Post copies of the attached Notice to
Enpl oyees at tines and places to be determned by the Regional D rector.
The notices shall renain posted for 60 days. Respondent shal |l exercise
due care -to replace any notice which has been altered, defaced, or
r enoved.

(c) Mail copies of the attached Notice in all
appropriate | anguages, within 20 days fromreceipt of this Qder, to
al | enpl oyees enpl oyed during the payrol|l period Septenber 1, 1975
t hrough Gctober 23, 1975.

(d) Have the attached Notice distributed and read in
appropriate | anguages to the assenbl ed enpl oyees of the Respondent on
conpany tinme. The distribution and reading, by a representative of
Respondent or a Board Agent, shall be at such tines and places as are
specified by the Regional Drector. Followng the readi ng, the Board
Agent shall be given the opportunity, outside the presence of

supervi sors and nanagenent ,
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to answer any questions enpl oyees nay have concerning the Notice or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by the Respondent to all
nonhour |y wage enpl oyees to conpensate themfor tine lost at this
readi ng and the question and answer peri od.

(e) Notify the Regional Drector in witing,
wthin 20 days fromthe date of the receipt of this Oder, what steps
have been taken to conply with it. Udon request of the Regi onal
Drector, the Respondent shall notify himperiodically thereafter in
witing what further steps have been taken in conpliance wth this
Q der.

Dated: March 16, 1978

GERALD A BROM Chai rnan

RCBERT B. HUTCH NSON  Menber

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber
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NOT CE TO BMPLOYEES

After a hearing at which all sides had an opportunity to
present evidence and state their positions, the Agricultural Labor
Rel ations Board has found that we have violated the Agricul tural Labor
Rel ations Act by hiring enpl oyees for the prinmary purpose of voting in

an ALRB representation el ection and has ordered us to post this
noti ce.

The Act gives enpl oyees the follow ng rights:

(a) To organi ze t hensel ves;

(b) To form join or help any union;

(c) To bargain as a group and to choose anyone
they want to speak for them

(d) To act together wth other workers to try
to get a contract or to hel p or protect
each other; and

(e) To decide not to do any of these things.

Because this is true, we promse you that:

_ VEE WLL NOT do anything in the future that interferes wth
your rights under the Act, or that forces you to do, or stop doing,
any of the things |listed above.

Especi al ly: VE WLL NOT hire any person or persons for the

primary purpose of having themvote in a union representation
el ection.

Dat ed:

JON F. ADAM JR A\D
R GHARD E ADAV dba
ADAM FARVG

By:

(Represent ati ve) (Title)

This is an official notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of California.

DO NOI RFEMOVE R MUTT LATE
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ALO DEA S QN

4 ALRB Nb. 12

CASE SUMVARY

John F. Adam Jr. and 4 ARB Nb. 12

R chard E Adam dba Gase Nbs. 75-RG 212-M
Adam Farns (Teansters 75- (& 226- M
Local 865/ UFVWY

Follow ng an el ection in which chal l enged bal | ots were
out cone-determnative, a hearing was held on an objection to the
el ection and an unfair |abor practice charge, both of which were
based on the UPW/s contention that the enpl oyer had viol at ed
Section 1154.6 of the Act and interfered wth workers' rights by
hiring local high school students for the prinary purpose of
having themvote in the election. Ballots sufficient 1 n nunber
to determne the outconme were chal | enged on that ground; the
renai nder of the chall enges pertai ned to questions of
sup_er\éi sory status and enpl oynent during the proper payroll
peri od.

The General Gounsel's prina facie case in support of the
illegal hiring charge was perforce largely circunstanti al
Amal gamated d othing VWrkers v. NLRB, 302 F. 2d 186, 190
CADC, 1962]).1t was found to be nore than adequate by the
ALQ who noted such factors as the unprecedented hiring of a
student crew during the particular nmonth in question, the
apparent anti-union bias on the part of the enpl oyer (citing
NLRB v. Brennen's Inc., 366 F. 2d 560 [5 dr. 1966], NLRB v. Dan
Rver MIIls, Inc., 274 F. 2d 381 [5 dr. 1960]), the snall
full-time enpl oyee equival ent of tine put in by the student
workers, and the enpl oyer's know edge of the |ikely voting
pattern of the student crew

The enpl oyer asserted various business justifications for
the hiring of the student crew They included heavy rainfall,
failure of herbicides, increased broccoli production, increased
bean turning, and di sconti nuance of the use of farml abor
contractors. The ALOfound these justifications to be
unsupported by the evidence and seemngly pretextual .

It was therefore concluded by the ALOthat the enpl oyer
had hired the students in question for the prinary purposes of
having themvote in the representation el ection at Adam Farns
and that their ballots should not be counted. The ALO al so
recommended that the renai ni ng chal | enges be sustai ned because
the affected voters were ineligible due to supervisory status or
nonenpl oynent during the appropriate payrol| period.



CASE SUMWARY,

BOARD DEA S ON

4 ALRB NO 12

John F. Adam Jr. and R chard E Adam dba
Adam Farns (Teansters Local 865/ URVW, page 2

The Board agreed wth the ALOs conclusion that a
violation of Section 1154.6 and an interference wth the
workers' Section 1152 rights had occurred. However, the Board
expressly rejected the ALOs use of a "but for" test in
det erm ni ng whet her the students had been hired for the
prinary purpose of having themvote in the election. The
record evi dence was, wthout the use of such a test,
sufficient to determne the enpl oyer's prinary purpose in
hiring the students.

Al challenges at issue were sustained, thus giving a
clear mgjority tothe UFW GCertification was granted and,
because the enpl oyer was thus under a duty to commence
bargaining in good faith, the Board found the ALO s
recommended bar gai ning order to be unnecessary.
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the General QGounsel

Wyne A Hersh, Dressier, Soll and Jacobs
of Newport Beach, Galifornia, for the
Respondent

Jereny D Fogel and Jose Antoni o Estrenera
of San Jose, Galifornia, for the

I ntervenor and Charging Party

Carol J. Dahle of San Luis (i spo,
Gillifornia, for the Petitioner

STATEMENT OF THE CASES
JCH. GOMBERG Administrative Law (ficer: These cases,

consol i dated pursuant to Notices of (onsolidation of |ssues and Cases
dated January 6 and 14, 1977, were heard by ne on January 24, 25, and
26, 1977, in Santa Maria, Galifornia. The heari ng



was limted to the followng closely related i ssues, all of which
arose out of a representation election held anong the agricul tural
enpl oyees of AdamFarns (hereafter "Respondent") on Crtober 23, 1975

1. Wet her Respondent committed an unfair |abor practice by
wllfully hiring approximately 20 Santa Maria juni or and
seni or high school students for the prinary purpose of voting
inthe representation el ection, in violation of Sections
1153(a) and 1154.6 of the Agricultural Labor Relations Act
(hereafter the "Act"), as alleged in the Conplaint of UWnfair
Labor Practices in Gase No. 75-CE 226-M

2. Wet her Respondent’'s hiring of the students referred to above
constituted msconduct affecting the outcone of the el ection
as alleged in a petition filed by the United FarmWrkers of
Awerica, AFL-AQ (hereafter "UAW), pursuant to Section
1156.3 (c) of the Act (Board |-F);

3. Wet her the ballots of twenty-five prospective voters
chal | enged by the UFWidentified in paragraphs |V throu<r:1h
XM 1 of the Acting Regional Drector's Report on Chal | enged
Ballots (Board 1-1) should not be counted because:

(a) The prospective voters were not enployed in the
appropriate unit during the applicabl e payrol
period, in violation of Section 1157 of the Act,
or

1. The Arended Tally of Ballots (Board 1-J) showed the fol | ow ng
results: For the Teansters, 24; for the URAW 33; for No Labor
Qgani zation, 1; unresol ved chal |l enged bal | ots, 29.

2. Three of the challenged bal |l ots (paragraphs | through Il1) were
resol ved by the Report on Chal |l enged Bal | ots. The Report recommended t hat
the chall enges to the 20 prospective voters identified i n paragraphs | X
through XXM || be sustai ned. The Respondent excepted to this
recormendati on. The Report recommended that the chal |l enges to the five
prospective voters identified in paragraphs IV through M1 be overrul ed.
The UFWexcepted to this recoomendation. The Acting Regional D rector
nade no recomendation with respect to the ballot of John Goel ho
(paragraph XXIX) and ordered a hearing to resol ve the issue. The Acting
Regional Drector did not investigate the challenges to 25 prospective
voters (paragraphs 1V through XXM 11) with respect to whether they were
agricul tural enpl oyees within the neaning of the Act or were enpl oyed
during the applicabl e payrol| peri od.



(b) The prospective voters were enpl oyed or their
enpl oynent was wllfully arranged for the prinary
purpose of voting in the representation election in
viol ation of Section 1154.6' of the Act, or

(c) The prospective voters were not agricul tural
enpl oyees of the enpl oyer as defined in Section
1140. 4(b) of the Act;

4. Wiet her prospective voter John (oel ho, whose bal | ot was
chal l enged by the UFW was a supervi sor within the neani ng
of Section 1140.4 (j) of the Act.

Al parties were represented at the hearing and were given a full
opportunity to participate in the proceedings. The UFW as chargi ng
party in the unfair |abor practice case, intervened as a nmatter of
right, pursuant to Section 20266 of the Board s regul ations. (Al
references to the regulations refer to Title 8 Glifornia
Admnistrative Gode.) The Wstern Conference of Teansters and
affiliated Local 865 (hereafter "Teansters") did not intervene in the
unfair |abor practice cases. The General (ounsel was a party to the
unfair |abor practice case only.

Al parties were invited to submt post-hearing briefs pursuant
to Section 20278 of the Board' s regulations, and all did so, wth the
exception of the Teansters.?

Uoon the entire record, including ny observation of the denmeanor
of the wtnesses, and after consideration of the briefs and argunents

of the parties, | nake the fol | ow ng:

3. The UFWfiled addenda to its Brief beyond the 10-day |imt
permtted in Section 20278. | amenclosing this docunent with ny
decision, but | have neither considered nor relied upon it in reaching
ny deci si on.

-3



FI ND NS GF FACT

. Jurisdiction.

Respondent, in its Answer to the Gonplaint (Board 1-R, has
admtted the allegations in paragraphs 1 through 6 of the Conpl ai nt
(Board 1-K). | therefore find that Respondent was duly served by the
UFT7 with the original charge of unfair |abor practices on Novenber 1,
1975, and that the charge was filed on Novenber 3, 1975. | further
find that Respondent is an agricultural enpl oyer wthin the nmeani ng of
Section 1140.4(c) of the Act, and that the UFWand the Teansters are
| abor organi zations wthin the neani ng of Section 1140.4(f) of the Act.

1. The Work Force at AddamFarns in 1975.

Respondent operates as a partnershi p under the nmanagenent and
control of John F. Adam Jr., and his brother, Rchard E Adam They
have farnmed in substantially the sane |ocation in the Santa Maria
Val | ey since 1955. Respondent grows a nunber of crops incl udi ng
broccol i, beans, cauliflower, celery, cucunbers, sugar beets, carrots
and potatoes. The prinary crops are broccoli, beans, and caulifl ower,
in that order.

John Adamtestified that in the nonths of Septenber and Gct ober,
1975, the follow ng crews were enpl oyed at Adam Far ns:

1. Approximately ten to eighteen irrigators and tractor drivers
under the supervision of forenan B ll Trinidade and his assistant, John
Qoel ho.

2. About a half do zen enpl oyees in a crew supervised by Jiin

Adam Jr. S x nenbers of the Jin Adam Jr. crew are anong



the twenty-five prospective voters chal l enged by the UFW
3. Acrew supervised by Jose A varez, consisting of between
10 and 30 enpl oyees. This crewworked prinarily in cauliflower, but
al so thinned broccoli .
4. Acrew supervised by M. Kanda, nade up of fromten to
twenty enpl oyees, working largely in broccoli.
5. Famly groups, conprising about ten to twenty enpl oyees,
w thout a fixed supervisor, who reported directly to the Adam brot hers.
6. A crewof about 30 enpl oyees, nmade up of Santa Maria j unior
and seni or high school students. | wll discuss the student crewin
greater detail later in this Decision. N neteen nenbers of the student

crew were chal l enged by the UFW

[1l. Sudents in the AddamFarns Wrk' Force Prior to 1975.

Jack L. Onen, a nanagenent enpl oyee of Quadal upe Vérehouse
(hereafter "Quadal upe"), a seed bean contracting firm testified that
the practice of hiring students to work at Adam Farns began in 1972,
when a nunber of agriculture students at Santa Maria Hgh School wanted
to earn noney to attend a Future Farners of Anrerica Convention in Kansas
dty. Del Peterson, an agriculture instructor at the high school,
referred students to Onen. Quadal upe hired the students to rogue beans
planted at Adam Farns. (Rogui ng consists of renoving runners from beans
so that the beans wll be true to the seeds.) M. Peterson sent a bill
to Quadal upe, which paid the students and then, in turn, billed the seed

conpany whose beans the students were roguing. The students
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general ly conpl eted their work for Quadal upe at the end of August. QOnen
then contacted Respondent, which was free to hire the students directly.

Pursuant to subpoena, M. Onen produced check stubs relating to the
enpl oynent of students from 1972 through 1975. He testified that he was
not ordinarily engaged i n the business of providing workers and was not a
farmlabor contractor. These students were the only workers Guadal upe
hired. The parties, by stipulation, permtted M. Onen to read the check
stubs into the record rather than introducing the docunents into
evidence. The check stubs reveal a pattern of paynent for work perforned
largely in the nonth of August. ne check in 1972 had a July date, but
no check is dated later than Septenber 4. In 1972, the checks were nade
out to the FFA in 1973 to M. Peterson, in 1974 to Tina Tavar as,
evidently a student crew leader, and in 1975, to Terrie Sauerwein and to
Mark Thonpson, again evidently student crew |l eaders. M. Onen testified
that the checks were cashed and the noney distributed anong the student
workers by Del Peter-son and the crew | eaders. Quadal upe di d not enpl oy
student s once school began, because they were not available for full-tine
wor K.

M. Onen testified that AdamFarns had no enpl oynent rel ationship to
the students working for Quadal upe, because rogui ng was the sol e
responsibility of the seed conpany. M. Onen stated that, while the
students didn't work regularly, dropping out for a day or tw fromtine
totine, the quality of their work was outstanding. M. Onen coul d not

produce the nanes of the students hired by Quadal upe.



Respondent produced cancel | ed checks for the years 1972 through
1974, purporting to be paynents to student enpl oyees. (opies of those
cancel | ed checks were admtted as UFW2 through 4 by stipul ation. John
Adamtestified that he did not keep separate records on student enpl oyees
and that, as a result, the cancel |l ed checks mght not identify all the
students who had worked for Respondent. A list of students who worked for
Respondent in 1974, conpiled by John Adam was admtted by stipul ation as
UFW5. Again, M. Adamtestified that there mght have been as nany as a
dozen students omtted fromthe list. UFW5 contai ns the nanes of 16
persons ot her than those whose surnane is Addam WRW2 through 4 show at
nost, paynents to half a dozen students per year. There are a nunber of
checks to Felipe Rvera, who was identified by John Adamas a | abor
contractor who provi ded workers at AdamFarns. John Adamtestified that
M. Rvera did not supply student enpl oyees to Respondent .

In addition to the docunentary evi dence, John Adamtestified that
he kept nost of the Quadal upe crewon for part of Septenber in 1974. He
testified variously that he could not renenber if he had ever hired
students in Cctober prior to 1974, that there were nore students worki ng
in Ctober 1975 than in the three preceding years, and that he kept
students as |ong as there was work.

Three of Respondent's enpl oyees, Pedro Enci so, Manuel Astorga and

Adol fo Sanchez, testified that they had never observed a



significant nunber of students working for Respondent after school
inthe nonth of Septenber prior to 1975 and that they had never
seen any students working in Cctober prior to 1975.

Based on the docunentary evi dence produced by Respondent in
response to the UFWs subpoena, the testinony of John Adam and the
testinmony of Respondent's enpl oyees, which is largely consistent, |
find that Respondent had hired fewer than a dozen students per year to
work after school during the nonth of Septenber 1972, 1973, and 1974,
and hired few if any, students in the nonth of ctober in the three

years precedi ng 1975.

V. The Autumm 1975 Sudent C ew

The student enpl oynent pattern at AdamFarns in the autumm of
1975 presents a picture strikingly 'different fromthat of the three
precedi ng years. Forty-seven students worked at one tinme or another in
an all-student crew during the nonths of Septenber, Cctober, and
Novenber of 1975. In addition, at |east seven students worked in the
JimAdam Jr. crew

Testi nony concerning the work of the student crew was gi ven by
John Adam R chard Adam Terrie Sauerwein, a nenber of the crew and
enpl oyees Pedro Enci so, Manual Astorga, and Adol fo Sanchez. In
addi tion, docunentary evi dence was admtted in the formof tine cards
(UAW1), sem-annual payroll records (UFW6), and a quarterly payroll
journal (Enployer 1). A careful examnation of the evidence provides a

fairly clear picture of the functioning of the student crew
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John Adamtestified that there were approxi mately 30 students in
the crew, which was sonetines divided into two groups. The crew was
supervi sed by crew | eaders Terrie Sauerwein, Anthony Dalla Costa, Mrk
Thonpson, and Darren De Haas. M. Adam's nenory was vague as to whi ch of
these students were acting as crew |l eaders in the fall of 1975. M.
Adamthinks that he nay have contacted Del Peterson in August, 1975, to
provi de students, but was not sure about Septenber and Cctober. He nay
al so have contacted the agricultural teacher at Rghetti H gh School .
M. Adamat first testified that the students were paid every ten days.
Wien remnded that he had previously stated in a declaration that there
was a weekly pay period, he attenpted to reconcile a 10-day period as a
weekly period. M ctor Heberf and Terrie Sauerwein, as well as the
docunentary evi dence, confirmthat the students were generally paid
weekl y on Veédnesdays for work perfornmed during the precedi ng Vednesday
t hrough Tuesday.

UFW6, produced by Respondent and described as a sem -annual
payrol | record for the second hal f of 1975, provides records for 33
students, of whom 26 worked in the student crew URWL1 indicates that
an addi tional 21 students worked in the student crewin 1975, begi nni ng
on Septenber 16. John Adamtestified that the students who had been
working during the surmer were kept on after school began because there
was work to be done, yet UFW6 indicates that only three students worked
before Septenber 16: Paul and Terrie Sauerwein and Pat Yates. Each of
these students worked in the payrol | period ending Septenber 5, but did

not resume work until at |least Septenber 16. It is clear that the
" Respondent' s payrol | clerk.




enpl oynent of the student crew was not continuous and that no
students worked between Septenber 5 and Sept enber 16.

The student crew worked only four days in Septenber. Twenty-seven
students worked on Septenber 16. This nunber rose to 33 on Septenber 17,
and 34 on Septenber 18, before falling off drastically to seven on
Sept enber  23.

Enpl oynent in the student crew never agai n approached the peak
regi stered on Septenber 17 and 18. Ten of the students never worked
again in 1975. John Adamtestified that the students were engaged in
weedi ng beans in Septenber and estinated that the student crew accounted
for roughly 75%of the bean weeding at AdamFarns. Terrie Sauerwein
testified that the student crew did no bean weeding after early
Septenber. In any event, the student crew worked a total of
approxi mat el y 200 hours in Septenber, 1975, or a little nore than one
full-tine enpl oyee in a nonth.

John Adamtestified that the students worked strai ght through in
Sept enber except when it rained or when a school event conflicted wth
work. He later admtted that it was possible that the students had not
worked for several weeks in Septenber because there was a | ack of work or
because they found work el sewhere. M. Adamalso testified that there was
quite a bit of extra work in Septenber and Cct ober.

The docunent ary evi dence indicates that the student crew was cal |l ed
back to work on Gctober 8, 1975, the day after the Teansters filed a
petition for certification which was later dismssed (G I(b)) and the

first day of the payroll period i medi ately
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preceding the filing of the petition which resulted in the instant
el ection. The students worked on four days during the payroll|l period of
Cctober 8-14. (nly eight and el even students worked on the 8th and Sth,
respectively, while 25 and 19 worked on the 13th and 14th, the | ast two
days to establish eligibility for the el ection.

Between 11 and 17 students worked each weekday precedi ng the
el ection, although the conposition of the crew changed fromday to day.
Twent y- seven st udents worked during the applicabl e payrol | period.

N neteen of the students voted and all were chal | enged. *

After the el ection the student crew continued to work three or four
days a week, two hours a day, until Novenber 18. Approxinately 15
student s wor ked each day, although the nunber ranged fromfour to 19.
However, the conposition of the crewchanged radically. G the 19
student s whose votes were chal | enged, four never returned to work after
voting (Mark Cardiel, Shirley Harris, John Newton, and Ernie Salinas),
while two worked only one day after the el ection (Wndy Engel and Terrie
Sauerwei n), and two had extrenely spotty work records, wth | ong periods

of non-attendance (Patti P nheiro and Paul Sauerwein). The renai ni ng

4. The Acting Regional Drector's Report on Chal l enged Bal | ots
groups Mix Fal kner with the student crew but his tinme card and the
quarterly payroll journal clearly establish that he was a nenber of the
JimAdam Jr. crew, and | so consider himin this Decision. The tine
cards of Kenny Hamlton and Ji mVWodward (UFW1) indicate that although
they did not work during the applicabl e payroll period, they voted and
were not chal | enged.
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el even students worked fairly steadily, although every student mssed work at
least a fewtines. 0 the twenty-eight students who were not chal |l enged, only
one worked steadily before and after the el ection (Ji nmy Robi nson, whose

brot her was chal l enged). Three other students worked steadily, but did not
begin to work until after the election. Qher than the chal | enged students and
Ji my Robi nson, the student crew experienced al nost a total turnover after the
el ection, although the nunber of students remained fairly steady.

In opposition to its own records, Respondent attenpted to
describe a very different kind of crew through the testinony of the
Adam brothers and Terrie Sauerwei n.

d the four students John Adamidentified as being | eaders of the student
crew, only one, Anthony Dalla Costa, worked steadily before and after the
election. Terrie Sauerwein worked only one afternoon after the el ection,
whi | e Mark Thonpson and Darren De Haas did not work at all in Qctober. John
adamtestified that he and his brother, and not B Il Trinidade, were
responsi bl e for the student crew R chard Adamcontradi cted John's testinony,
declaring that Trini dade was al so responsi bl e. As to supervision, John Adam
testified that he personally visited the student crew daily, except on
VWdnesdays. Terrie Sauerwein, who worked only six days in the fall of 1975»
other than el ection day, testified that John cane by two to five tines a day
alnost daily. Rchard Adamtestified that because the students were
I nexperi enced, he provided nore than the usual supervision. Yet, although
virtually all of the students worked irregularly, R chard coul d renenber no
conpl aints about their work and took no disciplinary action agai nst any
student. John Adamthought that he had fired sone students who were under 16.

But Terrie Sauerwein, a crew | eader, testified that
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at least four of the students were in junior high school and
presunabl y under 16. She al so testified that she renenbered
recomrmendi ng that one student, David Skelton, be fired, and that
he was. UFW1 shows that David Skel ton was working i n Sept enber
and Cct ober, 1975.

In her testinony, Ms. Sauerwein al so di sclosed that M. Peterson,
the high school agriculture instructor, inforned the students in Septenber
and Cct ober when the Adans wanted the students to return to work. Wen
asked why Dalla (osta had been naned crew | eader, she replied: "M.

Pet erson coul d depend on him" She further indicated that she got her
checks fromPeterson or Dalla (osta at school and was pai d once a week.
According to Ms. Sauerwein, the student crew did nothing but thin broccol
in Qctober.

Wien asked to give an estimate of what percentage of broccoli the
student crew had thinned, John Adamguessed that it was about hal f, even
though the regular broccoli crew (Kanda), wth 10 to 20 full-tine workers
and the Alvarez crew wth 27 enpl oyees, were al so doi ng thi nning wor k.
The student tine cards indicate that the student crew worked about 370
hours in Qctober, or about two enpl oyee nonths. The Novenber work pattern
was virtual ly the sane as Cctober's.

Pedro Enci so, Manuel Astorga, and Adolfo Sanchez testified that they
had never observed students in the fields in Gctober before, that the
students were thinning broccoli, that they did not appear to be

supervi sed, took frequent breaks, played in the fields, and threw rocks.
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Even wthout the testinony of these three enpl oyees, the other
evi dence concl usi vel y denonstrates that an unusual |y | arge nunber of
students worked at AdamFarns in the fall of 1975, that the total work
of the crew equal |l ed about five enpl oyee nonths, that there was a high
transiency rate anong the nenbers of the crew that the Adam brothers
were al nost totally unfamliar wth the work patterns of a crew to which
they clai ned they devoted an unusual |y |arge anount of supervisorial
effort, and that there had been no reduction or reassi gnnent of the

crews which ordinarily did bean weedi ng and broccol i thinning.

V. Respondent's Busi ness Justifications for Hring an Unusual |y Large
Nunber of S udents

Respondent acknow edges in its closing argunment and post-hearing
brief that a |arge student crewwas unusual at AdamFarns in the fall.
Respondent points to a nunber of factors which it clains required the
students to be hired:

A I—klleavy rainfall and cloud cover caused an unusual ly | ate
ar vest

Jack Onen testified that early rainin the fall of 1975 caused
excessive growth of bean plants necessitating extra weeding. For 30 or
40 days, according to M. QOnen, nothing coul d be done but weed and turn
the plants. M. Onen believed that about one half inch of rain fell in
early Septenber, 1975. John Adamrenenbered rain in the fall of 1975
whi ch caused difficulties in the harvesting schedule. He did not
bel i eve that the broccoli had been affected. M. Adamcoul d not recal
details of the weather situation, but relied upon and adopted M. Onen's

testi nony.
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The WFWintroduced of ficial weather records of the National \eather
Service, obtained fromreadings taken at the Santa Maria Public Arport,
| ocated about three mles fromAdamFarns, for the nonths of August
through Gctober, 1974, July through Qctober, 1975, and August through
Qctober, 1976 (UFW7). The records indicate that only a trace of rain
fell inthe nonth of Septenber in 1974 and 1975. R chard Adam who was
qualified as a weather expert, testified that he nmai ntai ned several rain
gauges. He testified that while the National Véather Service reported
rainfall of 24" for Cctober 1, 1976, that his gauges recorded between
2.5" and 3". A though UPW7 was al ready in evi dence when R chard Adam
testified, he did not challenge the accuracy of the readi ngs for any
other date and did not chal |l enge the 1975 readings in any respect. No
evi dence as to cloud cover was introduced by any party.

M. Onen may have mistakenly referred to Septenber 1976
rainfall in his testinony. Qver three inches of rain was recorded in
Septenber 1976. | find that there was no unusual rainfall in

Sept enber  1975.

B. Failure of herbicide caused an i ncrease of weeds.

The only evidence wth respect to herbicides was John Adams fl at
assertion that there was a problemw th herbici des. Pedro Enci so, Manual
Astorga, and Adolfo Sanchez all testified that the amount of weeds was
about the sane in 1975 as in previous years. Terrie Sauerwei n said that
the student crew fini shed bean weeding in Septenber. M. Adamtestified

that the students per-
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fornmed 75%of the bean weeding in four afternoons. | cannot find
that failure of herbicides has been established as a busi ness

justification for the hiring of the students.

C Incr_ea_lsed broccoli freezer contracts necessitated
addi ti onal work.

John Adamtestified that there had been a substantial increase
in the anount of broccoli required pursuant to freezer contracts in
1975 over 1974. R chard Adam who actual ly negoti ated the freezer
contracts, flatly contradicted his brother, naintaining that the
contracts were the sane, "plus or mnus 10%" No contracts were
introduced. | find that there was no substantial increase in

broccoli production at AdamFarns in 1975 over 1974.

D Additional enpl oyee hours required to turn beans.

This justification is related to the rain issue. Jack Onen
testified that the rain required the beans to be turned frequently.
There is no evidence of early rain, no evidence that the students
ever turned beans, and no evidence that the students worked on nore
than four days in Septenber. Al the evidence establishes that the

students worked only in broccoli in Cctober.

E Additional enpl oyees needed to fill in for work
previ ously done by farmlabor contractors.

John Adamtestified that upon the effective date of the Act he

di scontinued his previous use of farmlabor contractors
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There was no evidence relating this fact to the hiring of students. There
IS no evidence as to what work the farmlabor contractor crew or crews

perforned, nor is there any evidence that farmlabor contractors were used
inthe fall. | cannot find that Respondent's discontinuance of the use of

farmlabor contractors necessitated the hiring of students.

M. Respondent and the Representation H ection.

John Adamtestified that union organizing activity began at Adam
Farns in the summer of 1975. O Cctober 3, 1975, the URWfiled a petition
for certification which was dismssed for failure to establish a
sufficient showng of interest. (G I(b)). O Ctober 7, 1975, the
Teansters filed a petition, which was simlarly dismssed. (QCl(a)).
Fnally, the Teansters filed the instant petition on Cctober 16, 1975.
(Board 1-B). The Teansters have represented the enpl oyees at Adam Far ns
since 1970. Athough the Teansters called a strike agai nst Respondent,
and rel ati ons have not al ways been good, John Adam considers the Teansters
to be a labor union, while the UFWis not and is msleading its organi zers
and farmworkers. R chard Adamtestified that he did not consider it to
be his function to enforce the collective bargai ni ng agreenent with the
Teansters. He stated that he conplied wth the union security clause only
if pushed by the Teansters. Qherw se, he testified, he did not bother
about the contract. Enployer 1 indicates that the union security cl ause,
for exanpl e, was not enforced rigorously by Respondent or the Teansters.

Terrie Sauerwein, the only student wtness, testified that
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the Teansters had spoken to the student crew about the el ection at |east
once, and that the visit occurred during working hours. The UFWdi d not
speak to the students at any tine. Both Adambrothers spoke to the
student crew about the election and urged themto vote. In addition, M.
Pet erson remnded the students of the el ection and passed out Adam Farns
identification cards to each of themto be used at the polls. M.
Sauerwein testified that while she was not hostile to the UFW she had
expressed negative feelings about its president, Gesar Chavez.
Twenty-one students were paid for comng to AdamFarns on el ection
day. N neteen of these students were chal |l enged by the UFW A t hough
John Adamtestified that he saw about ten students working on el ection
day, Ms. Sauerwein testified that she did not work that day and di d not
know if any of the other students had worked. M. Adamcoul d not recal |
the nanes of any of the students he had seen. Each tine card is narked
"voting" and indicates no starting or stopping tine. Each student
recei ved two hours' pay. The only tine nore than 21 students worked on
any day in Cctober was (ctober 13. After the el ection, the turnout of

t he student crew decl i ned.

MI. The JimAdam Jr. Qew

John Adamtestified that JimAdam Jr., supervised a crew of about
six enpl oyees. Very little evidence was submtted wth respect to the
work of this crew URW1 and Enployer 1 indicate that, in addition to
JimAdam Jr., the followng students worked in the crew Rudy

Bondi etti, Muix Fal kner, Robert Gobea, Fonnie
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Gobea, Ronni e Rodriguez, Gay Lyn Scares, and M ctor M|l apania, all of
whomwver e chal | enged by the UFW®

There is nothing in the record to indicate howthis crew was hired.
The payrol | records do disclose that none of the six challenged students
worked nore than eight hours in the fall of 1975. Each worked on two
days between Septenber 26 and Septenber 30. Four of the students al so
worked for four hours during the payrol | period endi ng Septenber 23.
John Adamtestified that the JimAdam Jr. crewwas paid at | east every
ten days except on those occasi ons when the crew was cl ose to finishing
work in afield. In those cases, the pay period mght be a little
| onger .

The record establishes that one payroll period ended on Sept enber
23. The crewwas not paid again until QGctober 9, the payroll period
assertedly having ended on Gctober 7. Assuming a ten-day payrol | period,
the next period woul d have ended on Cctober 3. ' No nenber of the crew
worked after Septenber 30. JimAdam Jr., did not work the sane hours as
any nenber of his crewduring this period. Wile the record is skinpy,
the preponderance of the evidence indicates that the |ast payroll
period, in which the six challenged nenbers of the JimAdam Jr. crew

wor ked ended on Cctober 3, 1975, and | so find.

MI1I. The Chall enged Ball ot of John Goel ho.

The Acting Regional Drector ordered that a hearing be held to

det erm ne whet her John Goel ho is a supervisor wthin the

5. Ml apania was chal |l enged on the ground that he was a
supervi sor. The chal | enge has been overrul ed.
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neaning of the Act. Both Adambrothers testified that Goel ho assisted
Bill Trinidade and exercised narrow | atitute over the work assignnents
of enpl oyees wthin certain crens. Both testified that Goel ho was on
the sane | evel in the nanagenent hierarchy as Pedro Enci so and t hat

his powers were roughly equivalent to those of Enciso.

DSOS AN ANALYS S AND GONCLUSI ONS GF LAW

. The Whfair Labor Practice Allegations and the Chal |l enged Ball ots
of the Sudent Oew

A Satutory Background

The Conpl aint of UWnfair Labor Practices contains one substantive
allegation: That the nenbers of the student crewwere wllfully hired
by Respondent for the prinary purpose of voting in the representation
election in violation of Sections 1153(a) and 1154.6 of the Act.®

The Board has not yet been call ed upon, to construe Section
1154.6 of the Act, which provides:

It shall be an unfair |abor practice for an enpl oyer or
| abor organi zation, or their agents, wllfully to

arrange for persons to becone enpl oyees for the prinary
pur pose of voting in elections.

6. The UFWfiled tinmely challenges to the 19 voting nenbers of
the student crew and the JimAdam Jr. crew pursuant to Section
20355(a) of the Board's regul ations on the sane ground and, in
addition, on the ground that the enpl oyees did not work during the
appl i cabl e payrol | period or were not agricultural enpl oyees of
Respondent within the neaning of the Act. The challenges to the Jim
Adam Jr. crewand the latter grounds for the chal l enges to the
student creww || be discussed infra.
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Section 1153(a) declares that it is an unfair |abor practice for
an agricultural enployer "to interfere wth, restrain, or coerce
agricultural enployees in the exercise of the rights guaranteed in
Section 1152."

Section 1152 provides in pertinent part that:

Enpl oyees shal | have the right to sel f-organization,
toform join, or assist |abor organizations, to
bargai n col | ectively through representatives of their
own choosi ng, and to engage in other concerted
activities for the purpose of collective bargaining
or other nutual aid or protection...

Wiile there is no provision in the National Labor Rel ati ons Act
(NLRA) which is anal ogous to Section 1154.6, Sections 1153(a) and 1152
are virtually identical to Sections 8(a)(l) and 7, respectively, of the
NLRA

Because this is a case of first inpression, | requested the
parties to address the fol |l ow ng questions, anong others, in their
briefs:

(1) Wether a violation of Section 1154.6 constitutes a
violation per se of Section 1153(a), and

(2) Wether, on the facts of this case, it would be

possi bl e to prove a viol ation of Section 1153(a) if
a violation of Section 1154.6 coul d not be
est abl i shed.

The National Labor Relations Board (NLRB) has consistently held
that "a violation by an enpl oyer of any of the four subdivisions of
Section 8, other than subdivision one, is also a violation of
subdi vision one." Mrris, The Devel opi ng Labor Law p. 66 (1971),

citing 3 NLRB Ann. Rep. 52 (1939). Section 1153(a) of the Act states

the broadest enpl oyer unfair |abor practice. Qearly, the intentional

hiring of enpl oyees to
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subvert ot her enpl oyees' rights to choose freely to join or refrain from
joining a labor organization wll in every case constitute interference
wth, restraint and coercion of enployees in the exercise of their
Section 1152 rights. | therefore conclude that a violation of Section
1154.6 constitutes a viol ation per se of Section 1153 (a). Because of
ny disposition of this case, | find it unnecessary to address the second
| Ssue.
| also requested the parties to provide ne wth | egal argunents

relating to the construction of the terns "w llfully" and "prinary
purpose” as used in Section 1154.6. Interestingly, the UFWfavors the
Penal Gode definition of "wllfully,” which provides:

The word "WIIfully,™ when applied to the intent wth

which an act is done or omtted, inplies sinply a purpose

or wllingness to coomt the act, or nake the onm ssion

referred to. It does not require any intent to violate

law, or to injure another, or to acquire any advantage,
(Penal Gode Section 7(1)).

whil e the General (ounsel urges that, "Suggestions from ot her
parties relating to Penal Code definitions of "wllfully should be
rejected as totally inappropriate.” The General Gounsel prefers the use
of the intentional tort standard, nanely that the actor voluntarily
intends the result that actual ly occurs. Respondent expresses no
preference for a particular standard other than to assert that it nust
have been shown to have had know edge of the nanner in which the
chal I enged enpl oyees were likely to have vot ed.

Section 8(a)(3) of the NLRA although not using the term

"Wllfully," provides sone gui dance. That section decl ares
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that it is an unfair |labor practice for an enpl oyer "by discrimnation in
regard to hire or tenure of enpl oynent or any termor condition of

enpl oynent to encourage or di scourage nenber ship in any | abor

organi zation.”’ The NLRB has consistently held that to establish a

viol ation of Section 8(a)(3) in discharge and | ay-of f cases the General
Gounsel nust prove that the enpl oyer's notive was to encourage or

di scourage nenbership in a union. See, Radio Gficers' Lhion v. NRB
347 US 17 (1954).

In Section 8(a)(3) cases, the unfair |abor practice often invol ves
the intentional discharge or |ay-off of enpl oyees because of their union
affiliation, in order to discourage uni on nenbership. Section 1154.6
concerns itself, inasimlar nanner, wth the intentional hiring or
"lay-on of enployees, in order to frustrate the other enpl oyees' free
choi ce of a bargaining representative. It is reasonabl e to concl ude that
the Legislature intended to ensure the integrity of the Act's el ection
process by decl ari ng such conduct to be an unfair |abor practice. There
Is a nuch greater opportunity to pad the election rolls in a seasonal
industry, such as agriculture, than there is in, say, a nmanufacturing
plant. Because the Act nandates speedy el ections and apparently gives
the Board no discretion to exclude part-tine, tenporary workers fromthe
bargaining unit, the intent underlying the enactnent of Section 1154.6
becones clear. In this light, Section 1154.6 can be seen, in nany

respects, as a close relative of Section 1153(c).

7. Section 1153(c) of the Act is virtually identical to
Section 8(a)(3).
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After consideration of the argunents of the parties and applicabl e
NLRB precedents, | conclude that the General Gounsel has the burden of
provi ng that Respondent’'s conscious intent was to hire the chal | enged
enpl oyees for the prinmary purpose of voting. It is not a necessary
el ement of a Section 1154.6 violation to establish that Respondent knew
that such conduct was unl awf ul .

The parties appear to agree that "prinary purpose’ neans that
purpose which is first in inportance, although Respondent argues
el sewhere that there nust be proof that the students did not have enough
work to do. Respondent msperceives the nature of a Section 1154.6
violation. General Counsel need not prove that the students were hired
for the sol e purpose of voting in the el ection. But the evi dence nust
establ i sh that the students woul d not have been hired but for the
el ecti on.

In determni ng whet her Respondent intended to hire the students to
vote in the election, and if so, whether that was the prinmary purpose
for hiring them the follow ng factors, several of themenployed in
eval uating the evidence in Section 8(a)(3) cases, appear to be
especially germane: (1) The timng of the hiring of the student crew
(2) the unique working pattern of the student crew, (3) the Respondent's
aninus toward the UFW(4) the unprecedented presence of a student crew
in Cctober; (5) Respondent's asserted business justification for the
hiring of the student crew and (6) Respondent's know edge of the |ikely

voting pattern of the student crew
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B. The General ounsel's Prima Faci e Case.

The General Gounsel contends, and the findings of fact denonstrate
that, while students had been enpl oyed at AdamFarns for several years
prior to 1975, the bul k of students stopped worki ng when school began
in Septenber, and that no student crew had been enpl oyed in the nonth
of ctober in the previous three years. |In 1975, a large group of
students worked at AdamFarns for three consecutive days in Septenber.
A few worked one day the foll ow ng week. None of the students returned
to work until Qctober 8, a Wdnesday, the first day of the payroll
period i medi atel y preceding the filing of the petition for
certification in this case. Two previous petitions, one each filed by
the Teansters and the UFW had been dismssed for failure to
denonstrate sufficient showng of interest. The bulk of the students
who voted in the election did not return to work until Cctober 13,
three days before the filing of the petition and only one day before
the end of the payroll period. Only seven of the 19 chal | enged students
cane to work before Qctober 13.

Prior to the el ection, both Adambrothers and the Teansters had
di scussed the election with the students on working tine, but the UFW
had no contact with the students, who only worked two hours a day, from
3to5 P M Respondent furnished identification cards to the students
through Del Peterson, an agriculture instructor at Santa Maria H gh
School . Peterson spoke to the students concerning the el ection,
informed themof the tine when they were to vote, and tol d themt hat

they shoul d vote.
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To accommodat e the students' school schedul e, Respondent arranged for
two separate voting periods: Qe in the norning for the regul ar
workers, and one in the afternoon for the students. Al of the students
who voted recei ved pay for two hours' work, although the evidence
i ndi cates that none of the students actual |y worked on el ection day.
After the election, eleven of the challenged students continued to work
fairly steadily until md-Novenber. nly one other student, the brother
of a challenged voter, worked steadily before and after the el ection.
d course, Respondent was aware of the chal | enges and the grounds on the
day of the election. Qher than these twel ve individuals, there was
alnost a conplete turnover in the student work force after the el ection.

Respondent disputes few if any, of these facts, but argues that
none of its conduct was unlawful, which is certainly true, if each act
Is anal yzed separately. But the timng of the hiring of the students,
the fact that a student crewin QGctober was unprecedented, the fact that
Respondent and the Teansters, but not the UFW had the opportunity to
discuss the election wth the students, and Respondent's extrene
eagerness to have the students vote, coupled wth Respondent’s
denonstrated ani nus toward the UFW lead irresistibly to the concl usi on
that Respondent wllfully hired the students to vote in the el ection.

Respondent concedes the Adambrothers' anti-UFWhbi as, but contends
that, pursuant to Section 1155 of the Act, such evidence is i nadmssible
inan unfair |abor practice proceedi ng.

Section 1155, which is virtually identical to Section 8(c) of the
NLRA, provi des:
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The expressing of any view argunents, or opinions,

or the dissemnation thereof, whether in witten,

printed, graphic, or visual form shall not

constitute evidence of an unfair |abor practice under

the provisions of this part, if such expression

contains no threat of reprisal or force, or promse

of benefit.
Section 8 (c), part of the Taft-Hartl ey anendnents to the NLRA was
passed to protect the Frst Amendnent rights of enployers to express to
enpl oyees and the public their opinions concerning unions. However, the
N_RB and the courts have uniforniy admtted statenents of anti-union
bias in Section 8(a)(3) cases when relevant to the issue of intent to
di scourage uni on nenbership. In a nunber of Section 8(a)(3) cases
deci ded subsequent to the passage of Section 8 (c), the courts have hel d
that denonstration of anti-union aninus is a highly significant factor
for the NNRBto evaluate in determning the enpl oyer's notive. NLRB v.
Brennan's, Inc., 366 F.2d 560 (5 dr. 1966), NLRBv. Dan Rver MIIs,

Inc., 274 F.2d 381 (5 dr. 1960). Qearly, Section 1155 was intended to

protect out-of-court statenents, not testinony as to intent. The
statenents of the Adam brothers concerning the UFWdo not, in

t hensel ves, constitute an unfair labor practice, but are relevant to
establish the willfulness of the hiring of the students.

Respondent al so contends that the General (ounsel has i ntroduced
no evi dence to denonstrate that it had know edge of how the students
were likely to vote. nh the contrary, the facts establish that
Respondent di scussed the election wth the students, as did the
Teansters, and went out of its way to ensure that the students voted.

The only student who testified, Terrie
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Sauerwein, stated that she had negative feelings about GCesar Chavez.
Respondent ' s eagerness to have the students vote does not suggest that
It expected themto vote in a manner adverse to its interests. O
course, direct evidence of howthe students voted i s unavail abl e because
the ballots renain seal ed to protect the secrecy of the ballot box, and
because voters have a privilege not to disclose the tenor of their
votes. BEvidence Gode Section 1050.

The General (ounsel introduced an overwhel mng anount of evidence,
albeit largely circunstantial, to prove its contention that the student
crewwas hired for the "prinmary purpose” of voting in the election. The
hiring of a student crewin Cctober was unprecedented. John Adam
testified that all of the regular crews were working during Qctober. |t
I's undi sputed that the students thinned broccoli exclusively in Qctober,
1975, and that the crews which ordinarily thinned broccoli were al so
working. The docunentary evi dence establishes that the student crew
worked in QGct ober approxi nately the equi val ent of two enpl oyees wor ki ng
full-tine for the nonth. Pedro Enciso testified that his crew which
was al so thinning broccoli, had 27 enpl oyees working full-tinme, and was
not overburdened by work. Further, the students were inexperienced farm
wor kers, worked only three or four days a week for two hours a day, and,
according to R chard Adam required an unusual anount of supervi sion.

It islikely, then, that the student crew s output was substantially
| ess than the equival ent of two enpl oyees working full tine.

These facts establish a very strong prinma faci e case that
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Respondent willfully hired the student crewfor the prinary purpose of
voting in the election. Respondent concedes that the enpl oynent of
students in ctober was out of the ordinary, but asserts a nunber of

busi ness justifications for hiring the crew

C Respondent’ s Busi ness Justifications.

| examned each of Respondent's business justifications in detail in
Section V of the Finding of Facts. They included heavy rainfall, failure
of herbicides, increased broccoli production, increased bean turning, and
di sconti nuance of the use of farmlabor contractors. | found each
justification to be unsupported by the evidence. Sone have the appearance
of desperate fabrication. n the last norning of the hearing, R chard Adam
read into the record Article XXM 11 of the collective bargai ni ng agr eenent
bet ween Respondent and the Teansters (UFW8) whi ch aut hori zes enpl oyers to
institute training prograns for enpl oyees. No evidence was introduced to
link the student crewto a training program but the clause was nenti oned
in Respondent's closing argunent. It does not appear in Respondent's brief,
however. This type of last-mnute inprovisation further danages the
credibility of Respondent's testinony. A training programargunent woul d be
contrary to the entire thrust of Respondent's argunent, nanely that the
student crew was hardworking, diligent, and productive.

The fact that Respondent’'s busi ness justifications possess so little

credibility isinitself additional evidence of its
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intent in hiring the students. In discharge cases arising under Section
8(a)(3) of the NLRA the courts have held that a fal se reason for discharge
supports an inference that the real cause was for union activity. Serling

Aumnum@. v. NNRB, 391 F.2d 713 (8 Adr. 1968). Here, the inference

nust be that the students were hired to vote in the el ection.

Indeed, were it not for Respondent's repeated and varied assertions
of the quality and quantity of work perforned by the students (i.e., 50% of
the broccoli thinning, and 75%of the bean weeding) the General Gounsel's
case woul d not be as strong Goupl ed wth the inherently incredi bl e business
justifications for hiring the students, Respondent's entire case seens pre-
textual. Even if Respondent's business justifications were supported by
the evidence, they could prove too nuch. The part-tine student crew s work
was, by any standard, insufficient to have nore than a nargi nal inpact on
the total work perforned at Adam Far ns.

Respondent's protest that the General Counsel's case is |argely
circunstantial is to no avail. Because there is rarely direct evidence of
an enployer's intent to discrimnate, the courts have | ong recogni zed in
Section 8(a)(3) cases that evidence wth respect to intent is "nornally
supportabl e only by the circunstances and circunstantial evidence."

Anal gamated A othing Wrrkers v. NNRB, " 302 F.2d 186, 190 (CADC, 1962),

citing NNRB v. Link-Belt G., 311 US 584, 597, 602 (1941). In this case,

the circunstantial evidence is overwhel mng.

| conclude that Respondent wllfully arranged for the
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nenbers of the student crewto be hired for the prinary purpose of voting in
the representation election, in violation of Sections 1153(a) and 1154.6 of
the Act, and that the chall enges to the ballots of the persons identified in
par agraphs | X through XXV, inclusive, and XXM through XXM II, incl usive,

of the Acting Regional Drector's Report on Chal | enged-Bal | ots, shoul d be
sustai ned for the sane reason, pursuant to Section 20355(a) (4)

of the Board s Regul ati ons.

D The Remai ning G ounds for Chal l enging the Prospective Voters in the
Sudent Qew

The UFWhas al so chal | enged the 19 prospective voters in the student
crew on the grounds that they were not agricultural enpl oyees of Respondent
wthin the nmeaning of the Act (Regul ations Section 20355(a)(7)), or that
they did not work during the applicable payrol|l period (Regul ations Section
20355(a)(2)) .

The UFWconcedes that all 19 students worked during the payrol | period
endi ng Cctober 14, 1975. The chal l enges on this ground nust be rejected.

The UFWal so admts that the nenbers of the student crew were engaged
in thinning broccoli, obviously agricultural work, during the applicable
payrol | period. The thrust of the UWFWargunent appears to be that if it is
found that the students were not hired for the prinary purpose of voting in
the election, then, given the rather snall quantity of work perforned by the
crew, and the role played by Del Peterson in their hiring, designation of a
crew | eader, and distribution of pay checks, the students shoul d be vi ened
as falling outside the boundaries of the appropriate bargaining unit, under

the holding in Salinas Geenhouse, 2 ALRB No. 21 (1976).




The UPWdoes not contend that the students shoul d be excl uded fromthe
bargai ni ng unit because they |lack a sufficient coomunity of interest wth
the other enpl oyees. Such argunents have been categorically rejected by the

Board in Salinas G eenhouse, supra, and other cases, because Section 1156. 2

of the Act does not authorize Board discretion on such grounds, defining the
bargaining unit as "all the agricultural enpl oyees of an enpl oyer."

Because there is no evidence that the student crew was enpl oyed as
part of atraining program as were the foreign students in Salinas
G eenhouse, and because the Board has previously noted that one's status as
a student has no bearing, wthout nore, upon his or her status as an

agricultural enpl oyee, Yoder Brothers, 2 ALRB No. 4 (1976), the chal | enges

on this ground nust al so be rejected.

I1. The (hallenges to the Prospective Voters in the JimAdam Jr. Qew

The UFWhas chal | enged the bal | ots of six nenbers of the JimAdam Jr.
crew on the sane three grounds as the chall enges to the student crew Those
chal lenged are identified in paragraphs IV through M 11, inclusive, and XXV

of the Acting Regional Drector's Report on Chal | enged Ball ot s.

A The "Hred for the Purpose of Voting in the Hection" Chal | enges.

The Acting Regional Drector concluded that the JimAdam Jr. crew was

not hired for the prinary purpose of voting in the
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election. | agree. No evidence was admtted wth respect to the nethod
of hiring of the cremw Gher than the fact that Respondent has
identified these prospective voters as students,® there is nothing to
link themto the student crew The two crews never worked at Adam
Farns on the sane day. There is no evidence that Respondent or the
Teansters ever discussed the election wth the JimAdam Jr. crew

The WFWhas failed to establish that these prospective voters were
hired for the prinmary purpose of voting in the election. The

chal | enges on this ground are rej ect ed.

B. The Challenges that the Prospective Voters Vére Not
Agricul tural Enpl oyees of the Enpl oyer.

The only testinony wth respect to the work of the JimAdam Jr. crew
was given by John Adam He testified that the crewwas engaged in field
work. The challenges on this ground nust be rejected for the sane reasons

as those discussed earlier wth respect to the student crew

C The (hallenges on the Gound that the Prospective Voters D d
Not Vork During the Applicabl e Payroll
Peri od.

UFW6 indicates that the JimAdam Jr. crewwas paid for work

during a payrol|l period ending Septenber 23, 1975. John

8. ontrary to the Report on Chal l enged Ballots, which identifies
three nenbers of the crew, Mictor Ml apania (chal |l enged on ot her grounds),
Fonni e Rodriguez, and Gay Lyn Soares, as full-tine enpl oyees, the enpl oyer
has included all seven as students (URW6).
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Adamtestified that the crewwas paid on the basis of a ten-day payroll
period, although the period mght be extended for a day or so if the crew was
about to finish work in a particular field. Athough UPW6 indicates that the
crewwas next paid for work during a payrol|l period ending Gctober 7, 1975,
the next ten-day period ended on ctober 3. Because no nenber of the crew
wor ked after Septenber 30, there appears to be no | ogical reason, for
declaring the period to hare ended on Cctober 7.

Mre significantly, Galifornia lawrequires the period to have ended no
later than Gctober 3 as a natter of public policy. It is not clear whether
the crewwas laid off or quit en nasse. However, Labor Code Section 201
requires |aid-off enpl oyees in seasonal occupations to be paid wthin 72
hours of the layoff and Labor Code Section 202 requires the enpl oyer to pay
enpl oyees wthin 72 hours of their resignation. In either case, Respondent
was under a legal obligation to pay the JimAdam Jr. crewno later than
Cct ober 3.

Havi ng concl uded that the chal | enged enpl oyees | ast worked during the
payrol | period ending Gctober 3, 1975, | amconpel | ed to conclude that they
did not work in the payroll period i medi ately preceding the filing of the
petition for certification. The petition was filed on Gctober 16. The
appl i cabl e payrol | period was Qctober 4 through 13.

The chal | enges on this ground nust be sustai ned.

I11. The Chal l enged Ball ot of John Coel ho.

The UFWchal | enged John Goel ho on the ground that he was a supervi sor
wthin the nmeaning of Section 1140.4(j) of the Act. The evi dence wth respect

to John (el ho cones fromthe testi -
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nmany of the Adambrothers and is uncontradicted. M. Qoel ho assisted Bl |
Trini dade, Respondent's forenan, and had limted latitute to assign work to
enpl oyees. (oel ho' s status was closer to that of Pedro Enciso than that of
any ot her enpl oyee.

Pedr o Enci so was chal | enged by Respondent on the ground that Enciso
was a supervisor. The Acting Regional Drector sustained the chal |l enge and
no party excepted. 1 conclude that if Enciso is a supervisor, then so is

Goel ho. The challenge to the ballot of John Goel ho nust be sust ai ned.

V. The UFWs Petition under Section 1156.3(c) of the Act.

The UFWfiled a petition under Section 1156.3(c) of the Act, alleging
that Respondent’'s hiring of the student crew constituted m sconduct
affecting the outcone of the election. There is no evidence that the hiring
of the student crew affected the votes of any other enpl oyee. The renedy
for such msconduct is to set aside the el ection. Because | have concl uded
that the chall enges to the student crew nust be sustained, the UPWw || be
certified as the bargai ning agent of Respondent's enpl oyees. No party
referred to the objections petition in closing argunents or briefs. Because
of the disposition of this case, | conclude that the petition shoul d be

di sm ssed.

V. Summary of Chall enged Ball ot |ssues.

| have concluded that the UFWs chal l enges to the prospective voters
identified in paragraphs |V through XXI X of the Acting Regional Orector's
Report on (hal | enged Bal | ot s shoul d
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be sustained. Because the renai ning chall enged bal | ot cannot affect the
out cone of the election, | recoomend that the Board certify the UFWas the
excl usi ve bargaining representative of all of Respondent's agricultural

enpl oyees.

THE REMEDY | N THE UNFAI R LABCR PRACTI CGE CASE

NLRB precedents provide very little gui dance on the issue of a proper
renedy for violation of Section 1154.6 of the Act. Because the N.RA contai ns
no provision anal ogous to Section 1154.6, | requested the parties to
consider the issue of renedies in their briefs. Unfortunately, none of the

parties appears to a have devoted nuch careful attention to this issue.”®

Aviolation of Section 1154.6 strikes at the heart of the Act's
protections of agricultural enployees. It is an attack an the integrity of
the Board' s el ection processes and its ability to resol ve expeditiously
representation issues. In this case, Respondent’'s conduct has deni ed a
najority of the agricultural enployees at AdamFarns the right to be
represented by the union of their choice, and can only serve to cast doubts

in the mnds

9. The LFW in its addenda to its brief, addresses the renedi es
I ssue, but because the addenda was not tinely filed, | have not
considered it. The UFWdid, however, request a bargai ni ng order as
relief inits objections petition under Section 1156.3 (c) of the Act
(Board 1-F).

10. If the Board were to reverse ny decision on the chal | enged
bal lots of the JimAdam Jr. crew and John Goel ho, and if all seven of these
enpl oyees and Mictor Ml apania cast their votes for the Teansters or No
Labor QO ganization, then the final vote woul d be URW33, and Teansters pl us
No Labor Qrganization 33. nly this conbination of events would result In
the UPWs not receiving a majority of the votes cast, provided, of course,
that the Board affirns that an unfair |abor practice has been coormtted and
sustai ns the chal l enges to the student crew
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of such enpl oyees as to whether the Board, can assure that el ections are
conducted fairly. 0 course, certification of the UPWwould, in itself,
constitute a significant renedy in this case. But a renedial order nust be so
constructed as to provide for affirmative relief to restore those conditions,
insofar as is possible, which would have existed had there not been an unfair
| abor practice. Qherwise, it nay prove difficult for the Board to naintain
the integrity of its election processes in future cases.

Section 1160.3 of the Act authorizes the Board, when it finds that an
unfair |abor practice has coomtted, to issue a cease and desist order, to
requi re the Respondent to take affirnative action, and to provide "such ot her
relief as wll effectuate the policies of . . ." the Act.

Accordingly, I find the followng relief to be necessary:

1. An order that Respondent cease and desist frominfringing in any
nmanner upon the rights guaranteed to enpl oyees by Section 1152 of the Act.
The egregious nature of the violation in this case requires a broad cease and
desi st order.

2. An order that the ballots of the 19 students identified in
par agraphs | X through XXV, inclusive, and XXM through XXM ||, i ncl usive, of
the Acting Regional Drector's Report on Chal l enged Ballots, not be counted.

3. An order requiring the Respondent to publish and make known to its
enpl oyees that it has violated the Act and that it has been ordered not to
engage in future violations of the Act, as specified in the attached Notice

to Enpl oyees. The Noti ce,
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in English and Spani sh, shall be nailed to all enpl oyees of the
Respondent between Septenber 1, 1975, and the tine of nailing, if they
are not then enpl oyed by Respondent. See Valley Farns, 2 ALRB No. 41

(1976). For all current enpl oyees, and for those hired by Respondent for
six nonths followng its initial conpliance wth this Decision and O der,
Respondent, through R chard Adamand/or John Adam Jr., shall give by
hand to such enpl oyees the attached Notice and its Spani sh transl ation.
Respondent shall informthe enpl oyees that it is inportant to understand
the Notice and shall arrange for it to be read to those enpl oyees, in
their preferred | anguage, who are unable to read. For the sane six-nonth
peri od, Respondent shall post the Notice and its Spani sh translation in a
promnent pl ace at Adam Far ns.

4. Provided that the UFWis certified as the excl usi ve bargai ni ng
agent of Respondent's agricultural enpl oyees, Respondent shall, upon
request of the UFW inmedi atel y commence bargai ning col | ectively in good
faith with the UPWand shal | provide the UFWaccess to a conveni ently

| ocated bul l etin board for the purpose of posting notices.

A though Respondent is not responsible for the recent fundi ng
probl ens whi ch the Board has experienced, it should not be permtted to
profit fromits ow msconduct, which has caused a substantial delay in
the certification of the election results. The clear purpose of
Respondent ' s conduct was to avoid having to deal wth the URWas its
enpl oyees’ bargai ning representative. The NLRB has ordered enpl oyers to

bar gai n, absent
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a bargai ning request or denonstration of failure to bargain in good faith,
if the Board finds that the enpl oyer has coomtted unfair |abor practices
designed to destroy the union's najority and evade the duty to bargain.
HH Products v. NLRB 396 F.2d 270 (7 Gr. 1968), cert. den. 393 US 982
(1968); J.C Penney Go. v. NLRB, 389 F. 2d 479 (10 dr. 1967), enforcing
160 NLRB 279, 62 LRRM 1597 (1966); Wstern Alumnumof Qegon, Inc., 144

NLRB 1191, 54 LRRM 1217 (1963). This is just such a case. ly by
including a bargaining order inits remedy can the Board restore the

status quo ante and effectively deter future tanpering wth el ections.

GRCER

Respondent, its officers, agents and representatives shall:
1. Gease and desist from
() WIIlfully hiring enpl oyees for the prinary purpose of
voting in elections in violation of Sections 1153(a) and 1154.6 of the Act.
(b) Inany manner interfering wth, restrai ning or coercing
enpl oyees in the exercise of their right to self-organization, to form
join or assist |labor organizations, to bargain collectively through
representati ves of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or to refrain fromany and all such activities, except to the
extent that such right nay be affected by an agreenent the type of which is
aut hori zed by Section 1153(c) of the Act.

2. Take the followng affirnative action:

(a) Provided that the UFWis certified as the excl us-
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i ve bargai ning agent of Respondent's agricul tural enpl oyees, upon request of
the UFW Respondent shal | i mmedi atel y commence bargai ning col l ectively in
good faith wth the UFWin conpliance wth Section 1153(e) of the Act.

(b) Dstribute to past, present, and future enpl oyees the attached
Noti ce to Enpl oyees, as well as explain to present and future enpl oyees t hat
the contents of the Notice are inportant to know and offer to read al oud
such Notice, all in a manner as set forth in the section entitled "The
Renedy in the Unfair Labor Practice Case." |In addition, the Respondent
shal | furnish the Regional Drector for the Salinas Regional Gfice for his
or her acceptance copies of the Notice, accurately and appropriately
transl ated, and such proof as requested by the Regional Orector, or agent,
that the Notice has been distributed and nade known in the required nanner.

(c) Post the attached Notice to Enpl oyees in the prescribed nmanner,
as stated in the section entitled, "The Renedy in the Unfair Labor Practice
Case. "

(d) Make available to the UFWsufficient space on a conveni ent
bul l etin board for its posting of notices and the like for a period of six
nont hs from Respondent' s begi nni ng conpl i ance wth the nandates of this
Decision and Qder, as set forth in the section entitled, "The Renedy in the
Uhfair Labor Practice Case."

(e) Notify the Regional Director of the Salinas Regional Cfice

wthin 20 days fromrecei pt of a copy of this Decision and Oder of steps

the Respondent has taken to conply therewth,
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and to continue reporting periodically thereafter until full conpliance
I S achi eved.
DATED  February 14, 1977.
ACR QLTURAL LABCR RELATI ONS BOARD

I\\‘a- '“'m.-':-" ‘r-t-‘.;,,,-r"

B/  JOEL GOVBERG
Adm ni strative Law O ficer
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NOT CE TO BMPLOYEES

After a hearing in which all parties presented evi dence, an
Admnistrative Law dficer of the Agricultural Labor Rel ati ons Board has
decided that the AddamFarns violated the Agricultural Labor Rel ations Act,
and has ordered us to notify you and others that we violated the | aw and t hat
we wll respect the rights of all our enployees in the future. Therefore, on
behal f of AdamFarns, we were nowtelling each of you that:

1. Wintentionally hired a crewof students in the fall of 1975 for
the prinary purpose of having themvote in the union representation el ection
in the hope that the UFWwoul d | ose the el ection. N neteen of the students
who voted in the el ection were chall enged and their votes will not be
count ed.

2. Al of our enployees are free to support, becone, or remnai n nenbers
of the UFW or any other union, as provided in the Agricultural Labor
Rel ations Act. Qur enpl oyees can engage in any and all activities in support
of the union of their choice wthout interference, restraint or coercion from
us, provided that their activity is not carried out at tinmes or in ways that
interfere wth their work. V¢ wll not discharge, lay off, or in any ot her
nmanner interfere wth the rights of our enpl oyees to engage in activities
whi ch are guaranteed themby the Agricultural Labor Relations Act.

3. If the UFWis certified by the Agricultural Labor Rel ations Board as
your excl usi ve bargai ning agent, we wll, upon request of the UFW immedi ately
begin to bargain collectively in good faith wth the UFWin order to agree
upon a contract.

S gned:

JON F. ADAM JR R GHARD E ADAM

DATED.
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