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PARTI AL DEA S ON ON GHALLENGED BALLATS

Followng a Petition for Certification filed by Wstern
Gonference of Teansters (WCT), an el ection by secret ball ot was
conducted on Septenber 30, 1975, anong the agricul tural enpl oyees
of the Enpl oyer.

The Tally of Ballots furnished to the parties at that

time showed the foll ow ng results;

Teansters ................... 86
W, 57
No thion ................... 3
Void ... 4
Chal lenged Ballots ......... 92
Total ........ .. ... L 242

As the challenged bal lots were sufficient in nunber to



determne the outcone of the el ection, the Regional D rector conducted an
i nvestigation on February 6, 1976, and issued a prelimnary report thereon, to
which all parties excepted. At the Board' s request, the Regional D rector
i ssued a suppl enentary report on March 4, 1977, to which the Uhited Farm
VWorkers of Anmerica, AFL-A O (WY and the Enpl oyer except ed.

By order dated My 26, 1977, the Board served upon all parties
copi es of the declarations obtained by the Regional Drector in his
i nvestigation of the challenged ballots. The parties have been accorded the
opportunity to submt to the Board all rel evant evidence, points and
authorities, and argunents bearing on the issues rai sed by the chal |l enged
bal | ots, in order to assist the Board inits determnation of the eligibility
of the chall enged voters.

The 92 challenged bal lots will be considered in three categories, as
fol | ows:

1. Sxnot onelighbility list;

2. Hve alleged supervisors; and

3. Hghty-one al |l eged economc strikers.

I
PERSONS NOT ON THE ELI@BILITY LI ST

Board agents chal | enged si x voters whose nanes were not on the
eligbility list. As the representation petition was filed on Septenber 23,
1975, the applicable payroll period for eligibility was Septenber 16-22, 1975.

As aresult of his investigation, the Regional DO rector determned

that three enployees in this group did in fact work

4 ALRB No. 100 2.



during the applicable payrol| period, and recommended in his suppl enentary
report that the chall enges be overruled. No exceptions were filed as to this
recomrmendat i on. Accordingly, the challenges to the ballots of these three
persons are hereby overruled and their ballots wll be opened and counted. See
Appendi x |, Schedul e A

Two other enployees in this group state in their declarations that
they did not work during the applicable payroll period, a fact confirned by the
Enpl oyer' s payrol | records. The Regional Orector recoomended in his
suppl enentary report that these chal | enges be sustai ned. No exceptions were
filed to this recommendati on. Accordingly, the challenges to their ballots are
hereby sustained. See Appendix |1, Schedul e B.

The sixth enpl oyee did not nake hinself available during the Board s
I nvestigation, and his nane does not appear on the applicabl e payrol| records.
The Regional O rector nmade no recommendati on concerni ng the challenge to his
bal | ot and no exceptions were filed. S nce there is no evidence of this
person's eligibility, the challenge is sustained. See Appendix I, Schedule C

I
ALLEGED SUPERM SCRS

The UWFWchal | enged the ballots of Isnael Carrillo, M ctor Ml endrez,
Li brado Rangel , Javi er Rodriguez and Roberto Taberna, contending that they are
supervi sors wthin the neaning of Labor Code Section 1140.4(f). The Regi onal
Orector recomended that these five chall enges be overrul ed, as the
i ndi vi dual s possess none of the statutory indicia of supervisory status. He

found that the
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Enpl oyer, enpl oys two supervi sors who give orders to these five individuals,
who in turn act as conduits of such orders between the supervisors and the
workers. Each of the five is the "lead nan" for his crewand is paid a higher
wage than the crew nenbers.
The UFWnai ntai ns that because the supervi sors do not appear to have
direct personal contact wth the enpl oyees, the | ead nen, who are responsibl e
for the performance of their crews, use independent judgnent to effectively
recommend di scharges, transfers and work assignnents. A though the declaration
of Mirgilia E Fontanilla, A e andria Gorospe, Rodrigo Fontanilla and Johnny
Gorospe, dated January 28, 1977, states that "[the al | eged supervisors] never
worked wth their own hands, all they did was give us orders", there is no
evi dence to support the allegation that the | ead nen had or exercised any
statutory supervisory authority. Accordingly, the challenges to their ballots
are hereby overruled and their ballots wll be opened and counted. See
Appendi x |, Schedul e D
11
EGONOM C STR KERS

A Bl oyer's General i zed Excepti ons

The Enpl oyer excepts to the Regional Drector's
Suppl enentary Report on essential ly nine grounds. Seven of these are
general i zed exceptions addressed to all or sone of the economc strikers
w t hout specifying the strikers by nane, and for
THETTETELTTTTT ]
THETTETELTTTTT ]
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conveni ence will be considered first.Y

1. Denial of due process

The first exception clains a denial of due process in two respects:
(1) an allegation of collusion between the ALRB and the UFW and (2) a deni al
of the opportunity to cross-examne the enpl oyees who cast chal | enged bal | ot s.
No evi dence was submtted to support the allegation of collusion between the
ALRB and the UFW and the exception is found to be wthout nerit.

Anere denial that evidence is true is insufficient to raise a

factual dispute, George Lucas and Sons, 3 ALRB No. 5 (1977), and in the absence

of a factual dispute, we have determned that a hearing (includi ng examnation

and cross-examnation of wtnesses) is not required. SamAndrews' Sons, 2 ALRB

No. 28 (1976). As we find no factual dispute herein, there is no need to

cross-examne the chal | enged voters and the | ack of an opportunity to cross-

examne in these circunstances does not constitute a denial of due process.
2. Aleged defects in the declarations taken by Board

agents during investigation of the chal |l enged
bal | ots

The Enpl oyer raises siXx objections concerning the declarations
obt ai ned by Board agents during the chall enged bal | ots investigation. Four of
these objections are wthout foundation. Al of the declarations were sworn to

under penalty of perjury and

“The other two exceptions (that there are no declarations of 14 persons
whose bal l ots the Regional DO rector recormended openi ng and counting, and that
the previous exceptions to the prelimnary report are renewed! are dealt wth
infria ig the disposition of the challenges to the ballots of the individuals
i nvol ved.
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signed by the affiant; Board Agents also signed all but four of the
declarations; all pages are nunbered and sworn to; and no docunents are
referred to in any of the decl arations.

The fifth objection, that the Enpl oyer was not afforded the
opportunity to voir dire the individual s concerned with the preparation and
execution of the declarations, is wthout nerit. The Board is entitled to rely
on the adequacy of the Regional Drector's investigation absent specific
evidence that the infornmation furnished is untrue.

The sixth objection is that nany of the decl arations used a
m neogr aphed formwhi ch contai ned al | egedl y m sl eadi ng questi ons and concl usory
statenents. A though 14 declarations used a "forni, none of the factual
all egations therein have been disputed. The infornmation solicited by the form
I ncl udes enpl oyee identification, work history at Franzia, strike activities
and work history after the strike conmenced. The use of the formhereinis
conparabl e to the use of interrogatories in civil practice and in no way
detracts fromthe validity or adequacy of the responses elicited thereby,?
LITETTETTETTET]

LITETTETTETTET]

2 The two cases to which the Enployer refers the Board, Fuller v. Goodyear
Tire & Rubber Conpany, 7 CGal. App. 3d 690 (4th Dst.1970} and Tri-Sate Mqg.
G. v. Superior Gourt, 224 Gal. App. 2d 442 (2d Dst. 1964) are inapposite. In
Fuller, the declarations of expert wtnesses were held insufficient to support
a notion for summary judgnent 1n a personal injury action because they relied
only upon concl usi ons and opi nions rather than naterial factual allegations for
whi ch the declarant coul d be charged wth perjury should they prove false. Al
statenents nade in the 14 declarations herein, however, are factual and the
declarants coul d be

(fn. cont. on p. 7)
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especi ally, as here, where no evi dence has been submtted contradicting the
truth of the statenments contai ned therein.

3. Aleged inaccuracies in translation

The Enpl oyer relies on the declaration of Jesse Aguirre in support of its
contention that the translations of the declarations are unreliable and thus
mght not reflect the true neaning of the declarants. M. Aguirre states that,
based upon his fluency in both Spani sh and English, it was apparent to hi mthat
nmany of the declarations were taken by individuals having a mni nal conmand of
the witten Spani sh | anguage as the declarations are "replete wth grammati cal ,
syntax and other irregul arities which render themvirtually unintelligible. "
Sone of the declarations witten in Spanish are in the hand of the farmorkers
thensel ves. M. Aguirre does not cite any passages of the declarations which
are "virtually unintelligible", nor does he cite any passages of the English
translations supplied by the Board' s interpreter, Or. Seve Kemji, as being
I naccurate representations of the declarations. Accordingly, this exception is
found to be wthout nerit.

LTI

(fn. 2 cont.)

charged with perjury shoul d they prove fal se. The Ewl oyer, however,
has not disputed any of the statenents.

The court in Tri-Sate Mg. (. quashed substituted service of process upon the
plaintiff since the summons and servi ce had been based upon the affidavit of

t he def endant and cross-conpl ai nants' attorney whi ch was unverified and did not
state facts wthin his personal know edge. dearly the statenents nade in the
declarations inthis matter are wthin the personal know edge of the declarants
and were sworn to under penalty of perjury, and are therefore conpl etely

accept abl e.
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4. Authentication of declarations

The Enployer naintains that it cannot be shown that the decl arations
were executed by the individual s whose statenents they purport to represent.
In support of this contention, the Enpl oyer relies on the declaration of Lynn
Reyes, which had been submtted in support of the Eployer's earlier notion for
a hearing. Ms. Reyes states that 14 signatures on declarations do not natch
conpany records. V¢ note that each of the 14 decl arati ons was signed by the
declarant in the presence of a Board agent. Each declaration was signed by the
decl arant farmworker under penalty of perjury. Under these circunstances, M.
Reyes' declaration alone is insufficient to sustain the exception.

5. There is no basis for determning that the all eged

economc strikers have engaged in activities

i nconsi stent wth their continuing status as economc
strikers

The Enpl oyer alleges that nost of the all eged economc strikers have
per nanent|y noved away fromthe Enpl oyer's facility and that several have

accept ed pernanent positions el sewhere. |In George Lucas and Sons, supra, we

i ndi cated our general reliance upon the rational e and evidentiary presunptions

and burdens set forth in Pacific Tile and Porcelain Co., 137 NLRB 1358, 50 LRRM

1394 (1962), as applied to questions of economc striker voting eligibility
under Section 1157, paragraph 2 of our Act. The Regional Director's report
recogni zes this precedent and follows it.

(nce an economc striker has established that he or she was on the
enpl oyer's payroll during an applicable payroll period and that he or she

joined the strike, it is the burden of the party
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chal l enging the voter to prove affirnatively that the striker has abandoned his
or her interest in the struck job. The Enpl oyer's generalized contentions
regardi ng unnaned strikers who have al | egedl y abandoned the strike do not
present any naterial factual issues which would require a hearing. Absent such
a show ng, we are entitled to rely, as we do, upon the Regional Drector's
report. DArigo Bros. of Galifornia, Reedley Dstrict No. 3,

3 ALRB No. 34 (1977).

The Enpl oyer further nmaintains that the Regional Drector's
Suppl enent ary Report whi ch issued March 4, 1977, is inadequate because it
reli ed upon decl arations executed in 1975, rather than a second investigation
in 1977. 1n our view a second investigation woul d have added not hi ng of
substance to the data obtai ned in 1975 whi ch provi ded adequat e fact ual
infornmation to nake such a determnati on.

6. Jurisdictional strike rather than econom c
stri ke

The Enpl oyer contends that the strike which commenced July 12, 1973,
was Jurisdictional rather than economc. The Enpl oyer and the UFWhad been
parties to a collective bargai ni ng agreenent which expired on April 18, 1973.
Thereafter, the enpl oyees continued to work as the terns and conditions of the
contract nomnally renmained in effect and negotiations had not resulted in a
new cont ract .

According to the declarations of various enpl oyees, working
conditions had deteriorated and the di scharge or |ayoff of wonen enpl oyees on

July 9, 1973, further polarized the parties and
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hel ped precipitate the strike, which began on the norning of July 12, 1973. (O
the sane day, the Enpl oyer sent a letter to the UFWstating that as the
Teansters had notified the Enpl oyer that they represented the majority of its
enpl oyees, the UFWs negoti ating session schedul ed for July 13, 1973, was bei ng
cancelled. The WFWreplied by letter dated July 13, 1973, denanding that the
Enpl oyer continue bargai ning wth the UFW The Teansters did not submt an
authorization petition until the harvest season of 1973, which began in August,
wel | after the beginning of the strike.

The Enpl oyer clains that the strike was jurisdictional wthin the
neaning of the Galifornia Jurisdictional Srike Act and that the strikers did
not possess the ties and coomtnent to enpl oynent wth the Enpl oyer whi ch woul d
be prerequisite to voting eligibility in the Septenber 30, 1975, el ection under
Section 1157 of our Act. Ve have previously concluded that for the purpose of
determning voter eligibility under the second paragraph of Section 1157, all
pre-Act strikes are conclusively presuned to be economc strikes. Julius

@l dman's Egg Aty, 3 ALRB No. 76 (1977).

7. Abandonnent of strike prior to the el ection

Ve find no nerit in the Enpl oyer' s exception to the Regi onal
Orector's failure to find that the strike had been abandoned prior to the date
of the filing of the petition for certification. The presence or absence of
pickets is not an essential feature of a strike. Rather, it is the w thhol di ng

of labor fromthe enpl oyer which is decisive. D Arigo Bros. (Reedl ey), supra.

As we stated in D Arigo,
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The absence of an offer by the union to return to work and the
absence of a notice to the enployer of the strike's termnation,
conbi ned with the fact that the union sought to be certified when
the ALRA becane | aw and the appearance of substantial nunbers of
strikers to vote in an el ection conducted nore than two years
after the commencenent of the strike all support [the finding that
the strike has not been abandoned]. (at page 8.)

B. (Chall enges Orverrul ed

1. Voters as to whomno specific exceptions
were filed

The Regional Drector found that the 34 chall enged voters in
Schedul e E had worked during the payrol | period i mmedi atel y precedi ng the
strike, that they ceased working at the tine of the strike because of the
strike, that they participated in strike-related activities, and that they had
not engaged in conduct evidenci ng abandonnent of their strike status. The
Enpl oyer has submtted no specific exceptions wth respect to nost of these

3/

persons.= V¢ hereby overrule the challenges to their ballots and order that

their ballots be opened and counted. See Appendi x |, Schedul e E
LT

TEHEHTTTTETTTT ]

3 The Enpl oyer excepted with respect to four voters (Ayala, Leoz, R A Lopez
and Magana) in this group on the ground that it had not been served wth their
decl arations. The records of the Executive Secretary reveal that the
decl arations were in the packet of seventy-four declarations served on the
parties, although under nanes slightly different fromthe nanes the Ewl oyer
lists, viz.: the declaration of "Vicente Cardenas" was served under the nane of
"M cente Cardenas Ayal a"; the declaration of "Leos Hidia |bakra" was served
under the name of "Hidia Leoz”; the declaration of "Rodolfo L. Arceo” was
served under the nane of "Rodol fo Arceo Lopez"; and the declaration of "Roberto
Magana Acevedo” was served under the nane of "Roberto Magana'.
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2. Voters who all egedly worked after the strike
commenced

The Enpl oyer specifically excepted to the Regional Drector's
recommendati on to open and count the ballots of Adolfo Lopez Estrada and B asno
Mirillo, on the ground that they worked after the strike commenced.

Both Adol fo Lopez Estrada and Erasno Mirillo state that they went
out on strike July 12, 1973, picketed, have not returned to work for the
Enpl oyer and have since hel d various farmlabor jobs at conparabl e wages. The
Regional Director confirnmed frompayroll records that Estrada started working
for the Enpl oyer in April, did not work on July 11, but worked 11 hours on July
12 before striking. M. Mrillo was a steady enpl oyee of the Enpl oyer; his |ast
day on the job was July 12, when he worked 11 hours.

The Enpl oyer has submtted no evidence that either of these
enpl oyees worked after the date the strike commenced. Ve therefore overrul e the
challenges to their ballots and order that their ballots be opened and count ed.
See Appendi x |, Schedul e F.

3. \Voter on an excused absence fromwork whomthe Enpl oyer
alleges quit prior to the strike

The Regional Orector determned frompayrol|l records that Mnuel
Val dovi nos had been a harvest worker for the Epl oyer since 1970, and that in
1973 he started working in June. He clains to have asked permssion for a few
days off to fix his car two days prior to the strike. During these days off,
the strike began, and rather than return to work, he joined the picket |ine.

He has
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never returned to work for the Enpl oyer but has continued to work as a farm
| aborer for other enpl oyers.

Payrol|l records indicate that Val dovinos |ast worked on July 10,
1973. The Enpl oyer contends that he quit of his ow accord on that date, but
has submtted no evidence to support its contention.

As a nere denial is insufficient to raise a factual issue, Sam
Andrews' Sons, supra, the challenge to this ballot is hereby overruled. See
Appendi x |, Schedule G

4. BEnployees laid off or discharged on July 9, 1973

The payrol | period utilized by the Regional Director for determning
economc striker eligibility was July 10-16, 1973. The strike commenced Jul y
12, 1973. V¢ find the applicable payroll period, that "i nmedi ately precedi ng
. the commencenent of the strike", to be July 3-9, 1973. Accordingly, there
are ten enpl oyees on the July 3-9 payroll whose votes shoul d be opened and
counted. ¥ According to the Regional Drector's suppl enentary report, these ten
enpl oyees were all laid off or discharged on July 9, 1973.% The Regi onal

D rector sustai ned the chall enges as

“’Vé note that all other economic strikers appear on both the July 3-9,
1973, and July 10-16, 1973, payrolls.

SNl ten enpl oyees subnitted declarations indicating that they had been |aid
off. The Ewpl oyer clained that the seven wonen had been fired for cause. By
order of the Board on My 26, 1977, copies of all declarations obtained by the
Regional Drector were served on all the parties and the parties were given an
opportunity to submt any rel evant evidence on issues raised by the chal | enged
ballots. The Enpl oyer offered no evidence in support of his claimthat these
wonen wer e di scharged for cause.
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to seven of these persons,® all wonen, on the grounds that they

did not work during the payroll period he considered applicabl e, had no

obj ecti ve expectation of reenpl oynent because they stated in their declarations
that they had been repl aced by nal e workers, and that they therefore did not
neet the criteria for economc striker status.

The Regional Orector made no recommendation as to the three ot her
enpl oyees also laid off July 9, 1973, who, because they were unaware of whet her
they had been repl aced by ot her persons, were uncertain as to whether they had
any expectation of being rehired.”

The UFWexcepts to the Regional Drector's recommendati ons, noting
first that the Regional Orector utilized the incorrect payroll period. Even
though we agree that these voters were enpl oyed during the correct, payroll
period, the other criterion, joining the strike, nust be net to establish

economc striker status. George Lucas and Sons, supra. The declarations of

these ten voters reveal that all of themjoined in the picketing and strike
activities the day the strike commenced; none has returned to work for the

Enpl oyer or has done anythi ng i nconsistent with their clai mof economc striker
st at us.

Al of the enployees in this group except Ramrez Lopez

% The seven enpl oyees are: Maria Quadal upe Arceo, Maria Socorro
Gonzal ez De Sal cedo, Maria De Lourdes Garcia, Sara Garcia Lopez, Esther Prado
Valencia, (Maria) Qristina Serrano and Teresa M | | al vazo.

“The three enpl oyees are: Heriberto Acevedo, Fidelia Cardenas and Paul
Ram rez Lopez.
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have worked at various farmlabor jobs for conparable or | ower wages since the
strike. Lopez has since worked wth the UPWand various soci al service agenci es
under a federal programearning $2. 10 an hour, | ess than he earned whil e
working for the Enpl oyer. He states that he wants to return to the fields. A
claimthat a striker has procured enpl oynent el sewhere, even if at higher
wages, woul d not, by itself, overcone the presunption of his continuing

eligibility under the analysis of Pacific Tile which we adopted in D Arri go

Bros. (Reedl ey), supra. Accordingly, the challenges to these ballots are hereby

overruled and the ballots will be opened and counted. See Appendi x |, Schedul e

H

5. Harvest workers

The issues herein require us to interpret the provisions
of the second paragraph of Section 1157¥ of the Act. The basic
question is whether the second paragraph of Section 1157 allows the Board to
afford voting rights to pre-Act economc strikers who neet the 36-nonth and 18-

nonth time limtations therein, but who were

8 The second paragraph of Section 1157 provi des:

In the case of elections conducted wthin 18 nonths of the
effective date of this part which invol ve | abor di sputes which
comrenced prior to such effective date, the Board shall have the
jurisdiction to adopt fair, equitable, and appropriate eligibility
rules, which shall effectuate the policies of this part, wth
respect tothe eligibility of economc strikers who were paid for
work perfornmed or for paid vacation during the payroll period

i medi atel y preceding the expiration of a coll ective-bargai ni ng
agreenent or the commencenent of a strike; provided, however, that
in no event shall the Board afford eligibility to any such striker
who has not perforned any services for the enpl oyer during the 36-
nonth period i medi ately preceding the effective date of this part.
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not paid for work perforned, and were not on paid vacation, during the "...
payrol | period i medi ately precedi ng the expiration of a collective bargai ni ng
agreenent or the commencenent of a strike."

The Regional DO rector recommended sustaining the
chal l enges to the ballots of nine voters? who clained to be
seasonal harvest enpl oyees of the Enpl oyer. The work history of these nine
voters shows that they had prior service wth the Enpl oyer during its grape
harvest, which runs usual |y from August through Qctober. Because of their
seasonal work patterns, they were not working for the Ewl oyer when the strike
began or when the col | ective bargai ning agreenent between the striking union
and the Enpl oyer expired in 1973. n that basis the Regional O rector
recommended that the challenges to their ballots be sustained.

The decl aration of each of the nine enpl oyees states that when he or
she arrived to work for the Enpl oyer at the customary harvest tine in the 1973
season, the strike was in progress. Each of themchose to join the picket |ine
Instead of working. MNone of themhas worked for the Enpl oyer since the

termnation of the 1972

“The nine voters are: Federico Serrano Espi noza, Jesus Serrano Espi noza,
Jose Sal cedo Estrada, Abraham Serrano Maravilla, Jose Serrano Maravilla, Jesus
Serrano Sal cedo, Miria Quadal upe Serrano Sal cedo, AbrahamE  Serrano, and M
Dol ores Sal cedo Serrano.

WAl nine of these enpl oyees worked during the 1972 harvest, which neans that
they had perforned work for the Enpl oyer within the 36 nonths precedi ng the
enactnent of the ALRA Mreover, tw of themhad worked for the Enpl oyer during
every harvest since 1968 (Jesus Serrano Espinoza and AbrahamE Serrano); four
had wor ked every harvest since 1969 (Federico Serrano Espi noza, Jose Serrano
Maravilla, Jesus Serrano Sal cedo, and M. Dol ores Sal cedo Serrano); and three
had worked only the 1972 harvest (Jose Sal cedo Estrada, Abraham Serrano
Maravilla, and Maria Quadal upe Serrano Sal cedo).
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harvest and all of themhave been enpl oyed at various farmlabor jobs since the
stri ke began.

The second paragraph of Section 1157 requires the Board "... to
adopt fair, equitable, and appropriate eligibility rules, which shall
effectuate the policies of this part, wth respect to the [voting]
eligibility of economc strikers ...."

Wile there is a paucity of legislative history, nost of the statute
was patterned after the NNRA Wiere this statute departs fromthe federal
pattern, the reason is usually easier to discern. The second paragraph of
Section 1157 has no counterpart inthe NLRA and it is manifestly clear that
the legislature had in mnd the whol esal e shift in agricultural |abor
agreenents throughout the Sate in 1273 and the conflicts arising therefrom
when it adopted the special provisions concerning economc strikers. The
statute does not define many of the terns used, but our dissenting col |l eagues
would Iimt eligibility to those on one of the payrolls nentioned w t hout
giving any real neaning to the 36-nonth provi so. This woul d di senfranchi se nany
harvest workers who cone only at harvest tine year after year. Many of the UFW
contracts expired in April of 1973 and nany of the strikes began subsequent to
that date but before the usual begi nning of harvest work. Qur records reflect
inthis case and in many others that harvest workers who were never on April or
June payrolls cane to work in 1973 at their custonary tine and joi ned the
strike in progress. V¢ cannot believe that it was the intent of the
|l egislature in adopting very special provisions for economc strikers in
Galifornia agriculture as of 1975 to exclude this substantial nunber of

agri cul tural
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wor ker s.

The canons of construction are not technical rules of law but are

"axi ons of experience"; and while differing approaches are enphasi zed in
different cases, well established principles accepted by the Suprene Courts of
the Lhited Sates and of the Sate of CGalifornia are clearly contrary to the
restrictive approach taken by our dissenting colleagues. & course, the words
used in the statute are the starting point, but to be faithful to the intent of
the legislation requires placing the words in the context of the "history of
the events they summarize"', the objectives of the statute and of the relation
of one provision to others. As observed by Learned Hand in Cabel | v. Markham

148 F.2d 737, 739 (2d dr. 1945), "But it is one of the surest indexes of a

nmat ure and devel oped | uri sprudence not to nake a fortress out of the
dictionary; but to renenber that statutes al ways have sone purpose or object to
acconpl i sh, whose synpat hetic and i magi nati ve di scovery is the surest guide to
thei r neani ng.”Y

Qur dissenting col | eagues assert that sone words are "pl ai n-neani ng,
unanbi guous” and "clear” and then specul ate about the |egislature s bal anci ng
of the rights of strikers and current enpl oyees. V& do not find the use of
certain payrol|l periods, as well as the 36-nonth limtation in Section 1157, to

be so beyond di spute; nor do the four authors of the bill. [In connection wth

Yenforced as Mairkhamv. Cabel |, 326 US 404. For statutory construction,
al so see Phel ps Dodge Gorp. v. National Labor Relations Board, 313 U S 177,
Lhiversal Ganera Gorp. v. NLRB, 340 U S 474, Lynch v. Overhol sen, 369. U S. 705,
US v. Amwrican Trucking Assn., 310. U S 534, Re Haines, 195 CGal. 605, and
Seilberg v. Lackner and cases cited therein, 69 Cal. App. 3d 780 (1977).
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anot her case, each of the four authors of the bill which becane | aw sent
communi cations to then Chai rman Roger Mahony, which were served on all the
parties, about the neaning of Section 1157. Senator Dunlap's letter of Decenber
29, 1975, said:

| don't believe it was legislative intent that technical
precedents of a national |aw which invol ved non-agricul tural | abor
shoul d defeat the purpose of the Galifornia Agricultural Labor.
Relations Act. It is possible, of course, that the Board m ght
still ook to NLRA precedents in nmaking determnations relative to
this Act if such precedents are not inconsistent wth Sate
legislative intent as expressed therein.

Basically, | believe the Board shoul d construe the Act
liberally in determning a proper definition for "economc
strikers” relative to strikes prior to the Act. The second
par agraph of Section 1157 of the CALRA was intended to al | ow
participation by anyone who had a legitimate interest in the
general Gl l o enpl oyee situation.

Senator Zenovich's nail gram dated Septenber 17, 1975, insisted that "N.RB
precedents control l ed the question of voting eligibility of economc strikers."
Assenbl yman Al atorre's tel egramof Cctober 15, 1975, said:

The National Labor Relations Board precedents are not to apply to
the question of economc strikers voting eligibility in strike
situations existing prior to the effective date of the
Agricultural Labor Relations Act.

The second paragraph of Section 1157 of the Agricultural Labor

Rel ations Act provides that the farmworkers whose names appear on
either of the two particular payroll dates listed in the | anguage
of the legislation would be permtted to vote and have their
ballots counted in a farmlabor representation election. Al that
they need to do is vote, and declare that they went on strike.
Section 1157 further provides that the Agricultural Labor

Rel ations Board is to give special consideration and the right to
vote to those economc strikers who fall wthin the 36-nonth

provi so al though they do not appear on either payroll |ist

nenti oned specifically.
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Assenbl yman Bernan's tel egramwas dated CQctober 2, 1975, and included this
st at enent :
The second paragraph of Section 1157 was specifically included to
permt the Board to deviate fromNational Labor Rel ati ons Board
precedents regardi ng economc strikers involved in |abor di sputes
pre-existing the Act. This is in contrast to the first paragraph
of that section.
Wii | e post enactnent statenents of the authors of legislation are generally not
acceptable in Galifornia courts as proof of legislative intent, nuch of the
di scussion in the dissent about such corment msses the point. These statenents
are not quoted in proof of legislative intent, but nerely to showthat the four
co-authors at a tine close to the adoption of the statute had
di fferences of opinion about Section 1157. As such, they speak for
thensel ves.”Z Quite apart fromthese statenents, we find that the
use of the 36-nonth provision renders the reference to payrolls | ess than
crystal clear. Looking at the sane statute, legislative history, code
provi sions, and court cases as the dissenters, we find the interpretation here
adopted to be conpelled in order to give effect to the words used by the
| egi sl ature.
The dissenting opinion refers to the testinony of then Secretary of
Agriculture and Services Rose Bird before the Senate Industrial Relations

Gonmttee on My 21, 1975. A that same session, Ms. Bird also testified as

fol | ows:

Friends of Mamoth v. Board of Supervisors, 8 Cal. 3d 247 (1972), and In re

Marriage of Bouquet, 16 Cal. 3d 583 (1976), cited by the dissent, |ike nost of
the others, found statenents of legislators to be admssible but limted as to
weight. See also Chapter 15 of K C Davis, Admnistrative Law Text, 291-317

(3rd ed. 1972).
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There axe limtations; there's a 36-nonth, limtation and who can vote
inindividuals who predate this effective Act. V¢ are not talking
about packing people on nonth, after nonth, after nonth; we're talking
about one farmw thin 18 nonths where you have one petition for an

el ection, the board determning who predates this Act can vote on that
farm and all 1'm saying is, is that inthis bill and throughout this
bill, the Legislature has del egated to the board sone _
responsibilities. Sonewhere along the |ine we have to have sone faith
that they can work this out, and | suggest this is one of the areas
where you' ve got to allowthe board to work out who cones under the
definition of an economc striker and who does not. Qherw se, we w ||
be here ten years fromnowtrying to determne who, in the past 36
nont hs, shoul d have been all owed to vote on these farns (page 31).

The dissent argues that the use of the word "jurisdiction" in
relation to our authority "to adopt fair, equitable and appropriate eligibility
rules" limts us to a definition of eligible voters that does not | ook to
whet her they are persons whomthi s paragraph is designed to enfranchi se, but
only to examne whether they fall into one of two naned payrol | periods that
have no bearing on the i ssue of who is and who is not an economic striker. Ve
disagree. The "jurisdiction" we are given in such a circunstance is to adopt
reasonabl e rul es for enfranchising pre-Act economc strikers, not to limt
oursel ves to an examnation of pre-strike or pre-expiration of collective
bar gai ni ng agreenent "payrol| periods"”.

VW believe the legislative intent and objectives can be effectuated
only by enfranchi sing the economc strikers whose stake in the outcone of the
representati on el ecti on was evi denced by their wthhol ding of their services
fromthe tine of the first fall harvest after the cormencenent of the economc

action in 1973 until the tine of the representation el ection herein, tw years
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later, in 1975, Ve believe that the legislature clearly intended that those who
had such a stake in the el ection were not to be denied a voice in the eventual
resol ution of the election nerely because they were not working during one of
the naned payrol | peri ods.

The voting eligibility of these nine economc strikers wll not be
i mpai red because they did not join the strike at its inception. It is
sufficient that they joined and supported the strike during the pre-el ection
period and continued to do so up to the tine of the election. To the extent

that Marlin Brothers, 3 ALRB No, 17 (1977), |limts the status of economc

strikers to persons who join the strike at its inception, it is hereby
over rul ed.
The chal | enges to these nine ballots are hereby
overruled. The ballots wll be opened and counted. See Appendi x I, Schedule I.

6. Voters appearing on the payroll inmediately precedi ng
the expiration of the collective bargai ni ng agreenent
who al so went out on
strike

Two workers, Jose T. Puga and Mguel Prado Val encia, appeared on
the Enployer's payrol | imedi ately preceding the termnation of the
col | ective bargai ning agreenent on April 18, 1973. Each declared that he
joined in the strike activities beginning July 12, 1973.

Jose T. Puga states that he worked at pruning for the Enpl oyer from
Novenber 1971 to February of 1972. He started again in the next pruning season
i n Novenber of 1972 and worked steadily
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until the beginning of May 1973, when he was told by Bruno that there was no
nore work for him No expl anati on was given himas to why he was being laid of f
or termnated, and he has never returned to work for the Enpl oyer since that
tine. M. Puga joined the picket line July 12, 1973, receiving strike benefits.
S nce that tine he has worked at various farml abor jobs.

M guel Prado Val enci a worked for the Enpl oyer from August 1968
through April 1973, at which tine he quit because the UFWs contract had
expi red and the Enpl oyer had not signed a new contract. He started picketing
July 12, 1973, and received strike benefits. He has never returned to work for
Franzia, but has worked for various farmlabor contractors since that tine.

Both of these enpl oyees had a work history at Franzi a which
establ i shed their community of interest and concern wth the economc strikers
who were paid during the payroll period i mediately preceding the strike. Both
wor ked during the payrol|l period i nmedi ately preceding the expiration of the
contract, a period specifically nentioned in Section 1157 as establ i shing
economc striker status. Both supported the strike and have continued to
w thhol d their |abor.

n the basis of the above, the challenges to the ballots of these
two enpl oyees are hereby overruled and their ballots wll be opened and
counted. See Appendi x |, Schedul e J.

C (hal | enges Sust ai ned

1. Voters not on applicable payrolls to establish
presunption of economc striker status who were
unavai | abl e during the Board s investigation

The three enpl oyees naned bel ow were not on the Enpl oyer's
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payrol |l for the period i medi atel y precedi ng the begi nning of the strike nor on
the one inmedi atel y preceding the expiration of the collective bargai ni ng
agreenent. They failed to nake thensel ves avail able for the Board s
investigation of their alleged economc striker status and hence no
decl arations fromthemare avail abl e. The Enpl oyer's payroll records indicate
that Hadi o Angul o worked fromJanuary 1973 to March 1973, when he al | egedl y
retired. The payroll record of Ana Catalina Fabian De Vargas indicates that
she worked fromMy 23, 1973, to June 11, 1973, when she quit of her own
accord. Records for Marta Hena Arceo Estrada show that she worked one week in
April and one week in My of 1973.

In these circunstances, the challenges to their ballots are hereby

sustained. D Arrigo Bros. (Reedley}, supra. See Appendix |1, Schedule K

2. \oters not on applicable payrolls to establish
presunption of economc striker status who quit
prior to the strike

The enpl oyees naned bel ow did not appear on the

Enpl oyer' s payrol | during either of the applicable payroll periods and
indicated in their declarations that they had quit of their own accord prior to
the eligibility periods.

Jose Gortez Snon states that he had not worked for the Enpl oyer
since January or February of 1971. Paragraph 2 of Section 1157 states that a
striker may not be considered eligible to vote if he or she has not rendered
personal services for the enpl oyer within 36 nonths precedi ng the passage of
the Act, or since August 28, 1972.

Edel mra Serrano Sal cedo worked for the Enpl oyer from
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August 30 to Cctober 5, 1972, and again fromApril 25 to May 23 of 1973 when
she admttedly left on her own account.

Maria Hena Sal cedo states that she harvested grapes at Franzia in
1972. In 1973, she began working in April and left at the end of June to have
a child. Wen she returned fromhaving her baby, the strike was in progress,
so she joined the strike, picketing several days a week for three nonths. She
has never returned to work at Franzia, and has not worked since her baby was
born, because, as she stated, "I have ny child." The records of the Enpl oyer
substantiate that she worked fromAugust 16, 1972, to Cctober 5, 1972, from
April 25, 1973, to May 9, 1973, and al so during the week of June 11, 1973.
Wi | e her absence for reasons of maternity woul d not necessarily disqualify her
fromsuccessful |y asserting economc striker status, voluntarily renai ni ng out
of the labor force thereafter necessitates the finding that the challenge to
her bal l ot should be, and it hereby is, sustained.

n the basis of the above, the challenges to the ballots listed in
Schedul e L are hereby sustained. See Appendix Il, Schedul e L.

3. VWoters with no payroll records who were
unavai l abl e for the Board s investigation

The two enpl oyees |isted bel ow did not nmake thensel ves avail abl e for
the Board' s investigation and, as the Regional Drector found no payroll
records for them he nmade no recommendation regarding their ballots. The UFW
excepted, contending that these voters signed a declaration when they voted at
the election attesting to their status as economc strikers and shoul d

therefore
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be presuned to be economc strikers in accordance wth, the presunptions

establ i shed by George Lucas and Sons supra.

In DArigo Bros. (Reedl ey), supra, we considered a simlar issue,

I nvol vi ng enpl oyees whose nanes did not appear on the statutory pre-strike
payrol | and who did not appear at the post-el ection investigationto
substantiate their economc striker status. The presunptions found i n George

Lucas and Sons, supra, and Pacific Tile and Porcelain (., supra, were held

I nappl i cabl e to individual s not appearing on the applicable payroll and whose
unavai l abi ity precluded a proper investigation of their clai mto enjoynent of
this special statutory provision. As we noted in D Arrigo,

If the election process is to be viable it nust be based upon as

pronpt a fixing of the results as is possible under all the

circunstances. This el ection, now over one and one-hal f years old,

nust not be allowed to | angui sh any longer in a state of inconpletion.

In viewof their unavailability during the investigation and the

fact that their names are not on the Enpl oyer's pre-strike payroll, the
chal lenges to the ballots of these two enpl oyees are hereby sustai ned. See

Appendi x I'l, Schedule M

D (Chal lenges Renanded if Qutcone-Determnative

1. Voters on the payroll immediately
precedi ng the strike but unavailable for the Board' s
I nvesti gation

The ni ne enpl oyees |isted bel owwere found by the Regional O rector
to have been working during the applicable payrol| period, but did not present
thensel ves for the Board's investigation. The Enpl oyer has excepted to the
Regional Drector's recormendati on that the challenges to their ballots be

over rul ed,
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contending that it was not served wth copies of their declarations. Mre
nonappear ance during the investigation is insufficient to disqualify a voter
who is on the Enpl oyer's payroll for the applicabl e period used to
presunptively establish voting eligibility. Because the Regional D rector nade
no other findings wth respect to these ballots, we are unabl e to resol ve these
chal l enges at the present tine. Accordingly, we shall renand the natter for
additional investigation if it beconmes necessary to determne their

eligbility. See Appendix 111, Schedule N

2. Voters wth discrepanci es between their
payrol|l records and their decl arations

Wth respect to the five enpl oyees naned bel ow, there are
di screpanci es between their payroll records and their declarations.

Ana Maria Puentes states that she worked at Franzia from My 25,
1973, to July 9, 1973, when she was fired for "union cause" and allegedy tol d
that the Enpl oyer did not want wonen enpl oyees. She participated in the strike
and received strike benefits. S nce the strike she has worked at the Tri -

Val | ey cannery as a seasonal enpl oyee and at wal nut picking a few days a year.
The Regional Orector found no payroll records for her and nade no
recomendat i on concerning the chall enge to her ballot.

Hva Serrano states that she worked for the Enpl oyer as a harvest
wor ker every season from 1968 through 1972. According to payroll records, she
worked the grape harvests for 1968 through 1972 and al so worked fromApril 25
through May 23, 1973. The Regional Orector found that she had quit and

sust ai ned t he
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challenge to her ballot. She stated in her declaration of Novenber 13, 1975,
given to a Board agent, that in 1973 she worked from"about the 5th of May"
until "at the end of June | stopped work. They didn't fire ne."”

The UFWsubmtted a declaration fromM. Serrano dated February 18,
1976, in support of its exceptions to the Regional Drector's prelimnary
report on challenged ballots. In this declaration, she stated that she started
to work at Franzia in My of 1973 and t hat

sonetine in the next four nonths, the conpany fired a | arge nunber of
Crretl e Serrano - | used o Tl de with Curisting Lo veriat Fanzia
every day .... Wien Christina was fired fromFranzia, | did not have a
ride to work any longer ... | never quit work fromFranzia, and | was
never fired. | was deprived of ny ride to work when the conpany fired
Christina Serrano, but | never told the conpany | had quit.
As Ms. Christina Serrano was discharged on July 9, 1973, this would seemto
inply that Ms. Hva Serrano al so stopped working on that day, in contradiction
to the Enpl oyer's payrol| records and her previous declaration nmade to a Board
agent .

Porfirio Espinoza Serrano states in her declaration that she worked
for the Enpl oyer for seven years. |In 1973, she started working in April and
continued until she went on strike July 12, 1973. She has never returned to
work at Franzia, but has worked for various contractors doing farmlabor at
| oner wages than she had earned at Franzia. The payroll records indicate that
she worked fromApril 18, 1973, to June 25, 1973, and from August 16, 1972,
until Cctober 5, 1972, The Regional Drector nmade no reconmendation wth

respect to the challenge to her ballot.
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Teodoro Snon D az states that he worked as a seasonal pruner from
1968 to 1973. In 1973, after finishing pruning, he was kept on as a steady
tractor driver. As he worked nights, he went out on strike July 13, 1973. He
was on the picket line and received strike benefits. He has never returned to
work at Franzia, but has worked at other farmlabor jobs since.

The Regional Orector found that O az worked on July 12 for nine
hours, did not work on the 13th, and worked on the 14th for nine hours before
joining the strike. The Epl oyer specifically excepted to the Regi onal
Drector's recommendation to overrule the challenge to M. Daz' ballot, but
relies only on the findings of the Regional Drector and presents no ot her
evi dence.

Jorge Zaragoza Cardenas stated in his declaration that the |ast day
he worked for the Enpl oyer was during the first part of July 1973. He does not
renenber the date the strike began, nor whether he was actual |y working on that
day, but he began picketing when the strike started. He has not worked for
Franzia since, but has worked at various farmlabor jobs wth ot her
contractors. He wants to return to Franzia. Cardenas filled out one of the
"form declarations, in which he stated that he reapplied for work at Franzia
on three occasions after the el ection, but does not recall the dates of these
applications. He denied in his declaration that he had ever asked the Enpl oyer
to put his nane on a list for future enpl oynent.

The difference between reappl ying and being put on a list for future
enpl oynent mght have cause sone confusion. There are no payrol |l records

avail able for M. Cardenas, and the Regi onal
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O rector made no recomendati on concerning the disposition of his ballot.

As there is no evidence before the Board to explain the
di screpanci es i nvol ving t hese enpl oyees, we do not resol ve the chal |l enges to
their ballots at this tine, but wll remand the natter in the event those
bal | ots prove out come-determnative, so that the Regional Director nay conduct
such further investigation as nay be necessary to clarify these conflicts.

DArigo Bros. (Reedl ey), supra. See Appendix IIl, Schedule Q

Dat ed: Decenber 14, 1978
GERALD A. BROAN, Chairnman

RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber
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APPENDI X |
CPEN AND GOLNT
(66 Bal | ots)

Schedul e A

1. Raul Cardenas
2. Fliberto Mra Mral es
3. Luis Mral es

Schedul e D

Ismael Carrillo
Vi ctor Ml endrez
Javi er Rodri guez
Li brado Rangel
Robert o Taber na

Schedul e E

gpwdE

Luci ano Magana Acevedo
Lui s Magana Acevedo

Vi cente Cardenas Ayal a
Fel i ciano Canpa

Jesus S non Cortez
Hfego Qovarrubi as Perez
Qust avo Qovarr ubi as
Jose RForaul o Qovarrubi as
Juli o Qovarr ubi as

Maria Refugi o Govarrubi as
Mari no Qovar rubi as

Luci ano Magana D az
Josefina Prado Estrada
Marta H ena Cardenas
Franci sco Garci a

Leoni | a G andes Lopez
Luisa M Qitierrez
Hidia Leoz

Jose Lopez Meza

Rodol fo Arceo Lopez
Manuel NMadri gal Rueda
Robert o Magana (Acevedo)
Jose Ranos Medr ano
Maria Val enci a Prado

M guel Lopez Prado
Socorro Prado Val enci a
Hlario C Puentes

Raul Sal cedo (Tapi a)
Jesus Val enci a Sandoval
Jose Val enci a Sandoval
Eugeni o D az S non

=
Coo~NoUI~wWNE

=
H
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32. Quz Val encia (Val enci a)
33. Jesus Gnzal ez M || al obos
34. Raul MIlalvazo

Schedul e F;

1. Adolfo Lopez Estrada
2. Basno Mrrillo

Schedul e G

1. NManuel Val dovi nos
Schedul e H

Heri berto Acevedo

Mari a Quadal upe Arceo

H delia Cardenas (Val enci a)

Mari a Socorro Gnzal ez De Sal cedo
Mari a De Lourdes Garcia

Paul Ramrez Lopez

Sara Garcia Lopez

Esther Prado Val enci a

(Maria) Christina Serrano

Teresa M | | al vazo

Schedul e |:

CoNOAWN P

=

Federi co Serrano Espi noza

Jesus Serrano Espi noza

Jose Sal cedo Estrada

Abraham Serrano Maravil | a

Jose Serrano Maravill a

Jesus Serrano Sal cedo

Mari a Quadal upe Serrano Sal cedo
Abraham E Serrano

M Dol ores Sal cedo Serrano

Schedul e J:

1. Jose T. Puga
2. Maguel Prado Val encia

CoONoUAWNE

TEHEHTTTTETTTT ]
TEHEHTTTTETTTT ]
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APPEND X |1 |
SUSTA N GHALLENGES

(11 Ball ot s)
Schedul e B
1. Johnny S. Gorospe
2. D onicio Tabangcura
Schedul e C
1. Jose Nava
Schedul e K

1. Hadio Agulo
2. Ana Gatalina Fabi an De Vargas
3. Marta Hena Arceo Estrada

Schedul e L:

1. Jose ortez S non
2. Helmra Serrano Sal cedo
3. Mria Hena Sal cedo

Schedul e M
1. Jose Luis Estrada Sal cedo
2. (enaro Lopez Vargas

THHEHETETETTTT ]
TEHEHTTTTETTTT ]
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APPEND X | 11
REVAND | F QJUTOOME DETERM NATI VE
(14 Ball ot s)

Schedul e N

1
2
3
4,
S.
6.
7.
8
9

Jesus J. Magana Acevedo

Manual Lopez Aguil ar
Rodol fo Arceo Estrada
Antoni o Gegj a Gnzal ez
Juan Mendez Querra
Rodol fo Perez Martinez
Jose Luis Mendez
BErnesto Lopez Meza
Jesus Soto M| al vazo

Schedul e Q
1. Jorge Zaragoza Car denas
2. Ana Maria Puentes
3. BHva Serrano
4. Porfirio Espinoza Serrano
5. Teodoro S non D az
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Menber HUTCH NSON dissenting in part:
| dissent fromthat portion of the najority opinion dealing wth the
eligibility of "harvest workers" clai mng economc striker status.
At issue is the interpretation of the second paragraph of
Section 1157 of the Labor CGode. That section, in pertinent part provides:
...the board shall have the jurisdiction to adopt fair, equitable, and
appropriate eligibility rules, which shall effectuate the policies of this
part, wth respect to the eligibility of economc strikers who were paid
for work perforned or for paid vacation during the payroll period
i medi atel y proceeding the expiration of a collective-bargal ni ng agr eenent
or the commencenent of a strike; provided, however, that in no event shall
the board afford eligibility to any such striker who has not performed any
services for the enpl oyer during the 36-nonth period i medi ately precedi ng
the effective date of this part. (Enphasis added)
The clear neaning of the statutory language limts the Board s
jurisdiction to consideration of eligibility rules for certain, not all,

economc strikers. They nust, at |east, be on
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one of the described, payrolls and have perforned services wthin three years
of the date of the Act in order to be subject to whatever additional rules the
Board nay adopt .

The majority position on this issue fails to give any effect to the
limtations expressed wth respect to designated payrol| periods.

Cases declaring principles of statutory construction are | egion.
Al are renarkably consistent in the expression of the basic concept that
"there is, of course, no nore persuasive evidence of the purpose of a statute
than the words by which the legislature undertook to give expression to its

wshes.” US v. Awrican Trucking Ass'n., 310 U S 534, 543 (1940).

The CGalifornia Suprene Gourt has declared that a literal application
of statutory language is required unless "it is opposed to the intention of the
| egislature apparent by the statute, and ... the words are sufficiently
flexible to admt of some other construction." Fiends of Manmoth v. Board of

Supervisors, 8 Gal. 3rd 247, 259 (1972) (Ewphasis added.).

Thus the najority position cannot be supported unl ess the statutory
| anguage requiring paynent for services or vacation during one of two descri bed
payrol | periods is both repugnant to legislative intent and anbi guous enough to
reasonably permt nore than one interpretation. Neither is the case.

Initially it should be noted that the intent of the |egislature
cannot be deci phered by reference to a single sentence or paragraph in the Act.
The entire Act nust be considered as a whol e and each section or subsection

examned in relation to
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ot her provi sions.
Galifornia Gode of Avil Procedure, Section 1858 requires:

In the construction of a statute or instrunent, the office of the
Judge is sinply to ascertain and declare what is interns or in

subst ance contained therein, not to insert what has been omtted, or
to omt what has been inserted; and where there are several provisions
or particulars, such a constructionis, if possible, to be adopted as
wll give effect to all.(Ewhasis added)

The najority's analysis of legislative intent is inadequate in
light of these principles. The najority takes the position that the
| egi sl ature! "clearly intended" that econonmic strikers not on either of the
desi gnated payrolls be considered as eligible voters. But the result

achieved is absolutely irreconcilable wth the result required by the

Yt is relevant to note that the provision at issue here is not the creation
of the legislature. It was, rather, the product of negotiation and conprom se
anong the representatives of the parties affected by the Act. The legislature
adopt ed verbati mthe | anguage agreed upon by those parti es.

The only legislative history available to us on this point is the
transcript of the hearings before the Senate Industrial Relations Coomttee on
May 21, 1975. (ne of the wtnesses appearing before the coomttee was M. Rose
Bird, then Secretary of Agriculture and Services who, in response to a proposed
aﬂgendnent by Senator Sull to del ete the second paragraph of Section 1157, had
this to say:

May | also point out that this was worked out, as the rest of the bill was,

inconjunction wth all parties who are involved. This is a conpron se.

V¢ have never clained that this is perfect. | do feel, however, that in

this one section, that we have attenpted to pl ace gui del i nes before the

Board so that sonething can be done In terns of a resolution as to which

one of these individuals (pre-Act economc strikers)...should be able to

vote. And all I'msuggesting is that the agreenent on the part of all of
the individuals was that the bill would remain intact. It 1s a conpromse.

(BEnphasi s added) Public Hearing Senate Industrial Relations Coomttee, My

21, 1975 at p. 37.
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| anguage that sane body chose to adopt. The majority position can only be
supported by concluding that the legislature engaged in idl e verbosity in
referring to the designated payrol| periods as a limtation of economc striker
eligibility. Such a conclusionis illogical onits face. Furthernore, it
is contrary to the indications we have as to legislative intent (See footnote
2, infra) and inconsistent wth the other |egislative goal s evident from
consideration of the Act as a whole, as required by QCP Section 1858.

The second paragraph of Section 1157 has no counterpart in the
National Labor Rel ations Act and was obvi ously designed to provide special
recognition to the rights of many farnworkers who participated i n the nunerous
strikes that occurred in late 1972 and 1973. It is al so obvious that the
rights of those workers had to be balanced with the rights of current enpl oyees
in the el ection process.

Because agriculture is a seasonal occupation, it is inpossible to
insure that all enployees wll participate in any given election. It is
necessary, therefore, to select sone artificial, yet reasonable, standard for
determning voter eligibility. For current enpl oyees the |egislature chose the
Enpl oyer' s payrol|l for the period i mediately preceding the filing of a
petition. Labor Code Section 1157. Thus, it is possible that al nost hal f of
the current workers who have an interest in the outcone of any el ection nay be
ineligible to vote by the fortuitous event of not being on the payroll for the

period i medi atel y preceding the filing of the petition. Because
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of the potential conpeting interests of current enpl oyees w th economc
strikers, the legislature clearly sought to strike a bal ance by inposi ng
simlar limtations on the eligibility of economc strikers.

To be sure, all workers enpl oyed by an Enpl oyer during the cal endar
year have equal interest in an election. But it isunfair toignore a
statutory limtation applicable to economc strikers while enforcing an
identical limtation applicable to current enpl oyees.

That the | egisl ature chose pl ai n-neani ng, unanbi guous terns to
express its wshes cannot |ogically be disputed. The use of the word
"jurisdiction" in the second paragraph of Section 1157 nakes it clear that the
legislature intended to limt the Board' s powers.? Indeed, the najority opinion
nakes no att enpt
TITTTTETETTET ]

TITTTTETTTT

ZReference is again nade to the proceedi ngs before the Senate Industrial
Relations Conmttee on May 21, 1975. After Senator Stull proposed an anendnent
deleting all of the second paragraph of Section 1157 the foll ow ng transpired:

SENATCR PRESLEY:  Question of Ms. Brd.

Should Senator Sull's anendnent be adopt ed, how woul d we det erm ne
who is going to vote or what woul d be the net result as you woul d
interpret it?

REE BRD | think what woul d happen i s the board, woul d have no
guidelines then and then it would be totally in the discretion of the
board...If you take (the second paragraph of 1157) out of this, you wll
have no indication to the board at all as to what the |egislature wants,
wthnolimtations at all.

At least wth the | anguage that you have in here, you have

(fn. cont. on p.40)
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to argue that the words are "sufficiently flexible to admt of sone ot her

construction.” Friends of Manmoth v. Board of Supervisors, supra.

Instead, the majority relies upon certain letters and tel egrans sent
to the Chairman of the ALRB by individual |egislators for the proposition that
the legislative intent is subject to legitinmate dispute. Apart fromtheir
invalidity as appropriate tools of statutory construction, the use of such
comuni cations in the present case rai ses serious procedural questions.

It is not clear why the telegrans were originally sent to Chairnan
Mahony, but they next appeared as attachments to the post-hearing brief of the

UFWin the case of E & J Gillo Wnery, 75-RG6-F, which al so involved the

interpretati on of the second paragraph of Section 1157.

The comuni cations are nere expressions of "beliefs"

(fn. 2 cont.)

indicated to the board quite clearly that you only want themto all ow and
consi der economc strikers wthin 36-nonths before the effective date of
the Act, and only those where there is a petition that had been filed
wthin 18 nonths, then it has to be fair, equitable, and appropriate in
terns of eligibility rules and that they have to nake a determnation in
each case as to whether or not it ought to be on individual s who are paid
for work perforned or paid vacation during a payroll period i medi ately
preceding the expiration of a collective bargai ning agreenent or the
commencenent of a strike. You have limtations placed in here by the
Legi slature that indicate and give guidance to the board. Wthout that

| anguage i n there, you have no gui dance what soever, and the board can nake
any determnation it wants. (Enphasis added)

Throughout the testinony relevant to this section it is pointed out that the
Board has discretion to use either one or both of the designated payroll
periods. Nowhere is it suggested that eligibility can be granted to t hose
persons on neither.
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and/or "opinions;" are not sworn to and thensel ves bear no indication that they
were then served on any party to proceedi ngs before the Board.

Gover nnent CGode Section 11515 pl aces certain restrictions on
admni strative agencies wth respect to natters which nay be officially
noticed. Hrst, notice nmay be taken "of any fact which nay be judicially
noti ced by the courts of this state." Secondly, the parties present at the
hearing "shall be inforned of the natters to be noticed...[and] shall be given
a reasonabl e opportunity... to refute the officially noticed natters..."

In Bragg v. Aty of Auburn, 253 CGal. App. 2d 50 (1967), the court

had the fol |l ow ng cooment upon a cl osel y anal agous situation:

The declaration is substantively and procedural | y unaccept abl e.
The statenent of an individual |egislator as to his intention,
notive, or opinion is inadmssible, (citations) M. MIIS'

decl aration was neither offered nor recei ved as evidence in the
trial court. Its contents were ineligible for judicial notice and
nmay not be force-fed into litigation by netanorphosing it into a
docunent 'filed ex parte... outside the arena of adversary trial,
nor may it be bootstrapped into cognizability by designating it as
part of the [record] on appeal. (See Bvid. (ode 88 140, 310,

subd. (a)). Id. at 54.

Substantively, CGalifornia courts have uniformy di sregarded post -
enact nent expressions of legislative intent, of the type relied upon by the
najority herein, for any purpose connected with statutory construction. Ex

Parte Goodrich, 160 Cal. 410, 170 P. 451 (1911), In Re Lavine, 2 Gal. 2d 324, 41

P.2d 161 (1955), Friends of Manmoth v. Board of Supervisors, 8 Cal. 2d 247
(1972), In Re Marriage of Bouquet, 16 Cal. 3d 583 (1976), R ch v.
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Sate Board of (Qptonetry, 235 Gal. App. 2d 591 (1965), Weat v. Hall, 32 Cal.
App. 3d 928 (1973), and MG othlen v. Departnent of Mdtor \Vehicles, 71 CGal.
App. 3d 1005 (1977).

In MG othlen v. Departnent of Mdtor \Vehicles, supra, one of the

parties attached to its brief aletter fromthe author of the |egislation under
consideration. The court noted:

It is questionable whether that |etter has any probative effect

or may be resorted to in any way to determne the

interpretation or basis for enactnent. (Enphasis added) 71
Gal. App. 3d at 1015

In Friends of Mammoth v. Board of Supervisors, supra, the Suprene

Qourt had before it two sworn declarations of |egislators which, |ike the
communi cations cited in the najority opinion, were contradi ctory. The Suprene
Gourt not ed:

That two legislators report contradictory |egislative

intent fortifies judicial reticence torely on statenents

nade by individual nenbers of the legislature as an

expression of the intent of the entire body (citations). 8

Gal. 3d at 258.

Lhl i ke post -enactnent expressions of individual |egislators, the
testinony and argunents given before | egislative coomttees during the pendency
of proposed | egislation are recogni zed as val uabl e extrinsic aids in construing
statutory language. Qontrast the statenents of belief and opinion contained in
the comuni cations cited by the majority wth the testinony of Secretary Brd
before the Senate Industrial Relations Conmttee:

...[Who should be able to vote, whether its only the peopl e at
the commencenent of the strike, whether it's only those that are
involved in the termnation of the contract when there is a | abor

dispute that is invol ved, because that's one of the requirenents
under that second paragraph. (Enphasis added) pg. 30
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Qe commentator recently noted an obvious pitfall?
associated wth  post-enactnent pronouncenents  of i ndi vi dual
| egi sl ators:

...1f alegislator is to be allowed to testify concerning his own

opi ni ons--a dubi ous proposition at best--the court should be careful to
ascertain his precise role in witing, introducing, and securing passage
of the bill. After all, not every legislator actually wites each bill he
introduces. Cten, the original idea for legislation and even its initial
draft cones fromothers: |obbyists, |ocal governnental bodies, state
agenci es, the Governor, and nany nore. As to bills thus born, the

| egi slative "author' nay know very little. He nmay well have only an

i nper fect understanding of the reason for the bill and no better insight
into the neaning of its words than the court itself. Smth, Legislative
Intent; In Search of the Holy Gail, 53 Sate Bar Journal, No. 5, 294,
299 (1978).

The above comments are nost appropriate in the present case in |ight
of the uni que evol ution of the statutory |language at issue as evidenced by the
testinony before the coomttee noted in footnote 1, supra.

To be sure there are equities which weigh in favor of finding the
harvest workers herein eligible to vote. It is equally certain that the
Legi sl ature found counter-bal anci ng equiti es and chose preci se | anguage to
express its resolution of the conpeting interests involved. Anajority of this

Board chooses to ignore the Legislature' s directive, relying exclusively

3 There are other potential dangers inherent in the use of out-of-court, post-
enact nent, declarations of legislative intent. Permtting a "one-nan
anendnent” is one. Wieat v. Hall, 32 CGal. App. 3d 928, 939 (1973). Another is
the uncertai nty concerning the true aut horship of out-of-court statenents. In
Ballard v. Anderson, 4 Cal. 3d 873 (1971), the court was faced wth two
letters. he was purportedly sent by the Senator who co-authored a bill and the
other was fromthe sane Senator stating that his admnistrative assistant had
witten the first letter wthout the Senator's know edge or approval .
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on untrustworthy docunents and strai ned readi ngs of general pronouncenents on
the canons of construction. In so doing, they arrogate to thensel ves a power
whi ch, under all the prevailing statutory and case authority, they do not have.

Dat ed: Decenber 14, 1978

RCBERT B. HUTCH NSO\ Menber

Menber McCARTHY, dissenti ng:
| joinin the dissenting opinion of Menber Hutchinson.

Dat ed: Decenber 14, 1978

JGN P. McCARTHY, Menber
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CASE SUMVARY

Franzia Bros. Wnery (V) 4 ALRB Nb. 100
Gase No. 75-RG 22-S

CHALLENGED BALLOT DEQ S QN
Following the filing of a Petition for CGertification by the

Vst ern Gonference of Teansters (WCT), an el ection by secret bal | ot
was conduct ed on Septenber 30, 1975, anong the agricul tural
enpl oyees of Franzia Bros. Wnery (Enployer). The Tally of Ballots
showed 86 votes for WCT, 57 for the UFW 3 for no union, and 4 void
bal | ots. There were al so 92 chal |l enged bal | ots, sufficient in
nunber to determne the outcome of the el ection.

REQ ONAL D RECTOR S REPCRT
_ After an investigation, the Regional Drector issued a
prelimnary and suppl enental report on chal l enged bal lots, and the
parties filed exceptions thereto.

BOARD DEQ S ON

Inits Partial Decision on Challenged Ballots, the Board,
affirmng the Regional Drector's recomendation, decided to
overrul e three chall enges, and to sustain two chall enges, to the
ball ots of voters whose nanes did not appear on the eligibility
list. The Board sustained a challenge to the ballot of a voter who
did not nake hinself available during the chal | enged-bal |l ots
investigation. The Board affirned the Regional Drector's
recommendat i on and overrul ed chal |l enges to the ballots of five
voters who were alleged to be supervisors, as it found no evi dence
that they exercised any statutory supervisory authority.

The Board found that the correct payroll period for
determni ng economc-striker eligibility was July 3-9, 1973,
rather than July 10-16, the period used by the Regional DO rector.
Accordingly, the Board overrul ed challenges to the ballots of a
group of workers laid off on July 9, whomit found had joi ned the
strike at its commencenent.

The Board overrul ed chal l enges to the ballots of nine harvest
wor kers who were neither paid for work perforned nor on paid
vacation during the pre-strike eligibility period. It found that
each of the workers had a history of harvest enpl oynent wth the
Enpl oyer and that each joined the strike upon his or her return to
work for the Enpl oyer during the 1973 harvest season. The Board
held that it was not the intent of the legislature, in adopting
Section 1157 of the Act, to
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excl ude a substantial nunber of regul ar harvest workers who had not
yet begun to work, but who joined the strikes in progress. The Board
held that its jurisdiction to adopt rul es enfranchising pre-Act
strikersis not limted by the nention in the Act of specific payroll
periods. The Board overruled Marlin Bros., 3 ALRB No. 17 (1977), to
the extent that it limts eligibility to economc strikers who join a
strike at its inception.

The Board overrul ed chal |l enges to the ballots of two voters
whose nanes appeared on the payroll period i nmedi atel y precedi ng t he
termnation of the collective bargai ning agreenent on April 18, 1973,
and who joined the strike on July 12. It sustained challenges to the
ballots of the foll owng economc strikers: those who were neither
on the paYroII for the period i mediately preceding the termnation
of the collective bargal ning agreenent nor on the payrol|l for the
period i nmedi atel y preceding the begi nning of the strike and who
failed to nmake thensel ves avail able for Board investigation; those
who indicated that they quit before the strike began; those as to
whomthere were no payroll records and who were unavail abl e during
the Regional Drector's investigation. The Board renanded for
further investigation, should they prove to be out cone-determnative,
chal lenges to the ballots of the foll ow ng economc strikers: those
who were on the payroll immedi ately preceding the strike and were
unavai | abl e during the Regional Drector’s investigation; those as to
whomt here were di screpanci es between their payrol| records and their
decl arati ons.

D SSENTI NG GPI N ON _ _ _ _

Menber s Hut chi nson and MCarthy, dissenting in part, woul d have
held that Section 1157, paragraph 2, limts the Board s jurisdiction
to establishing eligibility rules for only those economc strikers
who were on the payrol | preceding the ccrmencenent of a strike or
the payrol| preceding the expiration of a collective bargai ni ng
agreenent. They woul d therefore have found that the harvest workers
who joined the strike after its inception were ineligible to vote.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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