STATE OF CALI FORN A
ACGRI CULTURAL LABCR RELATI ONS BOARD

VALH, INC, AKA SCUTHDOM LAND

QOMPANY g
) Gase No. 75-(&55-F
Respondent , )
) 4 ALRB No. 1
and )
UN TED FARM WORKERS CF AMERI CA, §
AFL-Ad Q )
)
Charging Party. )

DECI SI ON AND CRDER
Pursuant to the provisions of Labor Code Section 1146, the

Agricul tural Labor Relations Board has delegated its authority in this
matter to a three-nenber panel

O June 28, 1977, the Board issued the attached Proposed Deci sion
and Order in this proceeding. An extension of time having been granted, the
UFWTiled exceptions and a brief and the Respondent filed a brief in response
to the exceptions.

In the Proposed Decision, the Board determned that the CGenera
Counsel had failed to establish by a preponderance of the evidence that
Raymundo Camacho , an enpl oyee of the Respondent , had been discharged in
violation of 8§ 1153 (c) and (a) of the Act, and consequently ordered that
the complaint be dismssed inits
entirety. Having carefully considered the UFWs exceptions, it

remains our conclusion that the conplaint nust be dismssed ¥

YThe union has correctly noted that evidence of union aninus need not
itself rise to the [evel of conduct chargeable as an unfair [abor practice.Ve
expresslg disclaimany contrary inference which may arise fromthe |anguage on
page 5, bottom of the attached
Proposed Deci sion.



Accordingly, it is CREERED that the attached Proposed
Decision and Qder in this proceeding be and is hereby nmade the Board' s
Deci sion and Q der.
DATED  January 10, 1978
ERALD A BROM  Chai rnan
RONALD L. RJZ Menter
HERBERT A PERRY, Menber

4 ARB No. 1 2.
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PROPOSED DECI SI ON AND CRDER

Thi s decision has been delegated to a three-nenber panel. Labor
Code Section 1146.

This case was tried before Administrative Law Oficer Dawn B.
Grard (ALO on Cctober 16 and 17, 1975. The conplaint alleged that
respondent violated Sections 1153(c) and (a) of the Act by its discharge of
Raynmundo Camacho on Septenber 20, 1975. In its answer the respondent
admtted the fact of the discharge but clained that it was for just cause.

The general counsel and respondent filed post-hearing briefs.
The ALO having beconme unavail able, pursuant to 8 Cal. Adm n Code Section
20266 (1976), the matter has been transferred to the Board for issuance of a
proposed decision and order. |If no exceptions are filed within 20 days
after service of this proposed decision and order, it shall becone final.

The resolution of this case hinges on the answer to a single

question: Is it nore |ikely than not, that Raymundo Camacho



was di scharged because of his participation in organizing activities on
behal f of the UFW? Deriving the answer to that question is not a sinple task.
On bal ance, however, it is our viewthat the general counsel has failed to
establish its case. The conplaint shall therefore be dismssed inits
entirety.

M. Caitiacho was a tractor driver, one of four, hired in February,
1973 to work full-time at the respondent’'s ranch |located sone 27 mles south
of Kettleman City. Camacho had previously worked as a tractor driver at
anot her area ranch with respondent's supervi sor Robert Crowell, and it was
Crowel | who hired Camacho on respondent 's behal f.

Camacho's tasks at the ranch varied depending on the season: Part
of the year the tractors woul d be weeding the groves; during the renainder of
the year they were involved in cultivation of various sorts. The tractors
were assigned to work in a teamarrangenent, so that the timely conpletion of
any specific task was dependent upon the conmbined efforts of two tractor

drivers. This fact shall be further discussed infra.

The tractor drivers began work at 6: 00 a.IT., and were expected to
return to the shop at approximately 5:00 p. m. There was a paid half-hour
| unch period and two designated break periods at 8:00 a. m. and 3:00 p. m.
The respondent did not utilize a tine-clock systemfor recording the hours of
its enployees.

The evidence shows that Camacho was an active supporter of the
UFVi in its organizing canmpaign in Kettleman City during the sunmer nonths of

1975. Kettleman Gty is a snail town (popul ation



approxi matel y 800) and the UFWregul arly hel d eveni ng organi zati onal neeti ngs
inthe town park in August, 1975. A one of these neetings Canacho and a
Val hi co-worker were sel ected as del egates to the UFWconvention held in Fesno
on August 17 - 19, 1975. Canacho had al so al | oned t hree organi zati onal
neetings to be held in his hone, sone of which were preceded by | oudspeaker
and bul I eti n announcenent s t hroughout town giving his hone address as the site
of the neeting. Qne of respondent's two supervisors at the subject ranch,
Frank Perico, also lived in Kettleman Adty, four bl ocks from Canacho, whom he
had known for approxinately 18 years. (h one occasi on during the sunmer
Peri co observed Canacho neet two nen in the park, get ina car wth themand
drive anay. Mnutes before, these two nen had approached Perico and his
conpani on, offered themunion literature, and sought to have themsign
aut hori zation cards for the UFW F nal ly, Perico acknow edged that inmedi ately
after the UFWconvention he had been tol d by Canacho' s co-worker and co-
del egate that Canacho had attended the conventi on.

The totality of the above evidence establishes that on Septenber
20, 1975, the date of the discharge, the respondent had know edge of Canacho's
activities in support of the UPW This fact is not negated by Canacho' s
admssion that he refrained fromany activity at the ranch itself for fear of
retaliation nor by the undisputed fact that there was no organi zi ng effort
underway at the ranch. However, in the connecting up of the fact of the
respondent ' s know edge of Canacho's union activities wth the fact of the
reason for the di scharge the general counsel's case fails. The evidence is in
an anbi guous state and wll not support the inferences which nust be drawn to

find a viol ation.



The general counsel's first wtness was Frank Perico, one of
respondent’s supervisors. Hs testinony was directed prinarily to the issue
of respondent’'s know edge of Canacho's union activity. There was no
di scussion of Canacho's firing. Ganacho hinself was next called. The general
thrust of his testinony on direct regarding the cause for his di scharge was
that he had not been criticized by anyone at the ranch regarding his work
prior to Septenber 20. Specifically, he stated that no one had criticized him
for leaving work early or not properly performng his work. Hs testinony was
that at the tine of the firing Gowell told himthat the conpany had been after
him(Qowell) to fire Gamacho for three weeks, and that he was being fired
because he was tal king about the union in town.

Arrayed agai nst the general counsel's case is the fol |l ow ng evidence
offered by respondent. The respondent called Mlino Mtchell, a tractor driver

for respondent and Canacho' s partner from
approxi natel y Noventer, 1974 to April, 1975. The rel evant portion

of his testinony Yindicates that he advi sed supervisor Gowell in

April, 1975, that he wanted a transfer because Canacho was too sl ew and
"stopped too nuch.” Supervi sor Perico was recall ed and recounted a narkedl y
different version of the firing of Camacho. According to Perico, Qowell
called the enpl oyee into his office, and in Perico' s presence, presented him

wth his checks and told hi mthat

UMtchel | testified at |ength about Camacho' s "sl eepi n%or. the j ob."
However, since supervisor Gowell denied that Mtchell cave hi many detail ed

i nformation about why he wanted a new partner, this testinony is irrelevant to
a determnation of the basis fcr respondent’'s decision to fire Gamacho on or
ﬁbou_t Septenber 20, 1975. This testinony has therefore not been consi dered
erei n.



he was being fired for sleeping on the job and comng into the shop too early
inthe evening. Perico also stated that he had inforned supervisor Qowell
about two occasi ons when he had found Ganacho

not working during nornal work hours. On one of these occasi ons Canacho was
asleep on his tractor, on the other, he was "rel axi ng back” on the nachi ne
but not asleep. Qowell's own testinony is that at the tine he nade the
decision to fire Canacho he was operating on the conplaint of Mtchell
(CGanacho' s co-worker), the infornmation fromPerico, his ow observation of a
si zeabl e gap between the tractors in Ganacho' s teamwhi ch i ndependent |y
suggested that sonething was amss, and two i nstances when he personal | y
observed Ganacho lying in the fields apparently asl eep during working hours.
The last of these personal observations occurred on Septenber 18, and it is
Qowell's testinony that he then determned to fire Ganacho, and did so on
Septenter 20, the end of the payroll period. Gowell further testified that
he had warned Canacho after the first incident (which occurred a few days
after Mthcell's transfer) that if he was caught sl eeping again he woul d be
fired.

CGanacho was not called in rebuttal after the close of the
respondent' s case. The specific allegations of the respondent’'s w tnesses
concerning the basis for the discharge therefore stand in opposition-to the
general denials of the enpl oyee. Nor do we find evidence of union aninus to
tip the balance in the general counsel's favor: No other unlawf ul conduct was
alleged in the conplaint, and none was in fact tried at the hearing. n the

state



of this evidence we cannot find a violation of the Act.
Accordingly, IT 1S HEREBY CRDERED that the conplaint in
its entirety be D SM SSED.

Dat ed:

CERALD A BROM, Chai r man
RONALD L. RU Z, Menber

HERBERT A PERRY, Menber
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