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DEQ S AN GREER AND
CERTI FH CATI ON G- REPRESENTATI VE

Following a petition for certification filed by the UFW
an el ection by secret ballot was held on January 10, 1976, anong
the agricultural enployees of Jack Sowells, Jr. The tally of
bal | ots furnished to the parties at that tine showed that all of
the six voters cast their ballots for the UPW Thereafter, the
Enpl oyer filed tinely objections, and the UFWfiled two unfair
| abor practice charges agai nst the Enployer. Onh February 9, 1977,
the Board s Executive Secretary dismssed all of the Enployer's
obj ections except those contending that he was not an agricul tural
enpl oyer and had no agricultural enployees at the tine of the
el ection. The Executive Secretary issued a notice of hearing on
those two obj ecti ons.

A consol i dated hearing, on objections and unfair |abor
practices, was hel d before Admnistrative Law Gficer (ALO Robert
J. Zweben who, on April 12, 1977, issued a Deci si on recommendi ng
that the objections and all allegations of the unfair |abor

practi ce charges be dismssed. The Enpl oyer



excepted to the ALOs finding that it is an agricultural enpl oyer.
As no exceptions were filed wth respect to the dismssal of the
unfair |abor practice charges, the conplaint will be di smssed.

The Board has consi dered the objections, the record and the
ALOs Decision in light of the exceptions and briefs of the parties
and their oral argunent before the Board. V¢ agree with the ALOt hat
Jack Stowells, Jr. is an agricultural enployer wthin the neani ng of
the Act. However, we arrive at that conclusion through a different
anal ysi s.

Petitioner argues that as Respondent provi des customranch
nanagenent services, he is an agricul tural enpl oyer. Respondent
naintains that he is a supervisorial enpl oyee of severa
owner/ enpl oyers and therefore not a statutory enpl oyer.

The record indicates that Respondent supplies nine
different ranches wth | abor and sonme equi pnent to carry out general
| abor, irrigation, tractor driving and pruning of citrus. The 10
workers under his control do the sane work at each ranch at different
tinmes and have identical wages, hours, working conditions and payrol
periods. Respondent wites checks to pay the workers' salaries on
bank accounts nai ntai ned by each | andowner. Respondent has conpl ete
authority to hire, discharge and transfer agricul tural enpl oyees and
determnes their wage rates wth the consent of the owners. General
decisions are nade jointly by Respondent and the owner affected, but
Respondent has sol e authority in such matters when the particul ar
owner is absent. Respondent consults wth sonme owners every day;

others, he may not contact nore than once
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every two or three nonths. Respondent is paid on the basis of the
nunber of acres on each ranch and receives an hourly rental fee
for his equipnent when it is used.

Section 1140.4(c) of the Act provides the definition of
agricul tural enpl oyer:

The term‘agricultural enployer shall be liberally
construed to include any person acting directly or
indirectly in the interest of an enployer in relation
to an agricul tural enpl oyee, any individual grower,
corporate grower, cooperative grower, harvesting
associ ation, hiring association, |and nanagenent
group, any associ ati on of persons or cooperatives
engaged in agriculture, and shall include any person
who owns or |eases or nmanages | and used for

agricul tural purposes, but shall exclude any persons
suppl ying agricultural workers to an enpl oyer, any
farmlabor contractor as defined by Section 1682, and
any person functioning in the capacity of a | abor'
contractor. The eanoKer engaglng such | abor
contractor or person shall be deened the enpl oyer for
all purposes under this part. (Ewphasis added.)

Whli ke the labor contractor in Cardinal D stributing
G., 3 ALRB No. 23 (1977), Respondent does nore than sinply
provide labor for a fee. Here, as in Napa Valley M neyards, (.,
3 ALRB No. 22 (1977), Respondent functions as nore than a | abor

contractor. He exercises managerial judgnent, provides sone
equi pnent and recei ves a per-acre nanagenent fee. n the basis of
the above and the entire record herein, we find Respondent to be
an agricultural enployer wthin the neaning of Section 1140. 4(c)
of the Act.

In view of the above findings and concl usions, and in
accordance wth the recoomendati on of the ALQ the Enpl oyer's
obj ections are hereby di smssed, the election is upheld and

certification is granted.

3 ALRB No. 93 3



CROER

Pursuant to Section 1160.3 of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Rel ations Board hereby
orders that the consolidated conplaint herein be, and it hereby
is, dismssed inits entirety.

CERITI F CATI ON G- REPRESENTATI VE

It is hereby certified that a najority of the valid
votes have been cast for the United FarmVWrkers of America, AFL-
AdQ and that, pursuant to Labor Code Section 1156, the said | abor
organi zation is the exclusive representative of all agricultural
enpl oyees of Jack Stowells, Jr., for the purposes of collective
bar gai ni ng, as defined in Labor Gode Section 1155.2(a), concerning
enpl oyees' wages, working hours and other terns and conditions of
enpl oyrnent .

Dat ed: Decenber 19, 1977

GRALD A BROM (Chai r nan

RCBERT B. HUTCH NSO\, Menber

RONALD L. RJU Z, Menber

HERBERT A PERRY, Menber
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STATE CF CALI FCRN A
BEFCRE THE ACR GLLTURAL LABCR RELATI ONS BOARD

In the Matter of Case Nos. 76-RG 2-R
76- CE-93-E
JACK STOMLL, 76-CE1-R
Respondent ,
and

UN TED FARM WIRKERS CF
AMR CA AFL-AQ

Charging Party.

CCTAI O AGJ LAR of 49 - 849 Harrison Sreet,
%achei la, Galifornia 92236, for the General
unse

DAMVMDE SMTH of 45-902 Gasis Street, Indio,
Galifornia 92201, for Respondent

TOMDALZELL and NANCY JARM S, of 1639 - 6th
Stireet, Coachella, Galifornia, for the
Charging Party

DEQ S ON

Prel imnary S atenent

~ This natter essentially covers two unfair |abor practice allega-
tions, which resulted in the filing of a conplaint agai nst FCRREST JAY
STOMLLS, JR (hereinafter known as Respondent) on January 25, 1977. In
addition, a petition to set aside an election was filed by Respondent on
January 16, 1977. The unfair |abor practices were consolidated by the
Agriculture. Labor Relations Board (hereinafter known as the ALRB) and
set for heari nﬁ or January 25, 1977. On February 1, 1977 the ALRB
consol i dated the unfair |abor cases with the petition to set aside the
el ection cease and all nmatters were schedul ed for hearing on February
22, 1977. Cases 76-CE98-E and 76-CE|-R al | e?e that Respondent engaged
inunfair [abor practices within the neaning of Sections 1140. 4(a),
1152, . 1153 (s) and 1153(c)



of the Agricultural Labor Relations Act (hereinafter known as the Act)
by doi ng the fol |l ow ng:

1. Threatening to abandon the orchard if the Whited Farm
workers of America, AFL-AO (hereinafter known as the
Lhion) won the election to be held January 10, 1976;

2. QGlling Christine Rosado a "traitor" for supporting the Unhion
on January 7, 1976;

3. Reducing the work hours of Enrique Martinez and Ruben
Casares in a discrimnatory nanner; and,

4. D scharging Eustolio Serrato because of his union activities.

The answer to the conplaint was filed on Febr uar%/_ 16, 1977. The
al l egations of the conplaint were generally and specifically denied for
the purposes of this hearing. The answer to the conplaint was received
into evidence as General (ounsel's Bxhibit |F and may be referred to by
reference herein. In addition to the denials contained i n the answer to
the conplaint, the conplaint affirnmatively sets out the defense that
Respondent vas not an enpl oyer wthin the neaning of the Act. The same

I ssue was raised in Respondent's request to set aside the election. The
answer to the conplaint al so raised an i ssue of service on Respondent, but
at the hearing, Respondent, through his attorney, waived any objections
that Respondent may have had to the manner of service.

| ssues

The issues of this natter are as fol |l owns:

1. Xchet her Respondent is an enpl oyer wthin the neaning of the
t,

2. Wet her Respondent threatened to abandon the orchard if the Uhion
won the el ection;

3. Wet her Respondent cal | ed an enpl oyee a traitor because that
enpl oyee favored the Uhion;

4. \Whet her Respondent reduced the hours of Enrique Martinez and
Ruben Casares in violation of the Act; and,

5. Xchet her Respondent di scharged Eustolio Serrato in violation of the
t.

Satenent of Facts

- Parties, at the outset of the hearing, entered into the fol |l ow ng
stipul ati ons:

The parties- agree that the follow ng shall be considered
applicable to all tine periods covered in the cases consol i dat ed
for hearing:
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10.

11.

12.

The parties agree that Respondent’'s position is unique in
his relationship to the owners of the ranches in question
and the agricultural enpl oyees in question;

Respondent clains he is a supervisorial enployee of several
owner enpl oyers, and not an agricul tural enployer wthin the
neani ng of the Act;

The Charging Party clai ns Respondent is engaged in ranch
nmanagenent services and is an agricul tural enployer wthin the
neani ng of the Act;

Neither party clains Respondent is a | abor contractor;

Respondent's position is that he acts as a supervisor of
approxi mately ten (10) agricul tural enpl oyees of owners of
ranches in the course of his enpl oynent by the same owners;

The Charging Party's position is that Respondent enpl oys
those ten (10) agricul tural enpl oyees and provides a custom
ranch managenent service for various owers of ranches;

Both the Charging Party and Respondent agree that Respondent is
the only supervisor of the ten (10) agricultural enployee? in
guesti on;

It is further agreed that Respondent has the authority fromthe
owiers of the ranches to hire and fire and transfer _
agricultural enpl oyees performng work on the ranches of said
owners and has done so;

It is further a?r eed that the agricul tural enpl oyees invol ved
performbasically the sane work at each of the ranches at
different tines. The general nature of the work perforned is
general labor, irrigating, tractor driving, and pruning of
citrus;

The general decisions relating to wages, cultural practices and
work to be perforned on the ranches are made jointly by the
owners of the ranches and Respondent. The wage rate is
determned by Respondent after consulting wth all the owiers of
the ranches and securing their consent thereto. In the absence
of an owner of a ranch, Respondent has the authority to nake
decisions relating to work to be performed and has done so;

The working conditions on all ranches are basically the
sanme, in that the wages paid agricultural enpl oyees are all the
same and the hours worked are the sang;

Respondent owns certain itens of mechani cal equi pment consi sting
of one D8 tractor, one HD7 tractor, one 200 tractor, two 5000
tractors, three scrapers, one disc, one border and two brush
shredders. The total estinmated val ue is $8, 000. 00;



13. Above equi prent and certain snall tools such as shovel s and
pruni ng shears owned by Respondent are used by the agricul tural
enpl oyees in question when the owner of the ranch on whi ch work
I's belng perforned does not have such equi pnent. Wen
Respondent ' s equi prent i s used on the ranches in question, an
hourly rental charge for the use of that equi pnent of Respondent
is made to the owner of the ranch;

14. Respondent receives a nonthly salary fromeach owner of a ranch
who enpl oys hi mand regul ar payrol| deductions in the nature of
FICA and SO deductions. ontributions are made t herefrom by
each owner who annual | y sends Respondent a wage and t ax
statenent formU 2 of the Internal Revenue Service.

Fespﬁndent' s salary i s based upon the nunber of acres of each
ranch;

15. It is agreed that each ranch owner nai ntains a separate payr ol
bank account into which he -deposits funds w th which the
aﬁrlcultural_enployees in question are paid. Respondent draws
checks on said accounts in favor of all agricultural enployees
but does not pay his own sa!ar¥ fromthese accounts An
agricultural enployee is raid fromthe account of the ranch upon

ich he perforns work and nay recei ve nore than one payr ol
check during a weekly payrol|l period if he perforns work on nore
than one ranch. The payroll periods for all ranches invol ved
are the sane for the agricul tural enpl oyees in question

16. Respondent mai ntains a | abor | oan account fromwhich he nakes
paynents to agricul tural enployees in the event an owner of a
ranch does not have a payroll account on whi ch Respondent nay draw
a check. There are sone cases where an owner of a ranch naintains
a payrol | account upon whi ch Respondent cannot wite a check.

Wen payrol | checks due to agricultural enpl oyees fromsuch an
enpl oyer account are |ate, Respondent nay advance pay to the
agricul tural errrJI oyees fromthe labor |oan account. This loan to
the agricultural enployees is repaid by the agricultural enpl oyee
endorsi ng his payroll check when received fromthe ower of the
ranch to Respondent who then deposits the check i nto Respondent's
| abor | oan account. Al FICA and SO deductions and contri butions

of all agricultural enpl oyees in question are rmade by the owners
of the ranches;

17. Respondent was served with a petition for certification on
January 5, 1976;

18. Prior to January 8, 1976, Enrique Martinez and Ruben Casares were
I nf or ned bK and t hrough Respondent that they woul d be worki ng
only four hours per day;

19. On January 7, 1976, Respondent called Christine Rosado a
traitor; and,



20. It was understood by the parties at the outset of the hearing
that any references made to the role of Respondent as a
supervi sor, enpl oyer, or any other characterizations, were not to
be construed as any admssions or denials of what was his | egal
status under the Act.

The facts presented at the hearing through wtnesses are as foll ows.
Respondent was called as a wtness by the attorney for the regional office
of the ALRB, M. (rtavio Aguilar. Respondent's testinony essentially
covered the follow ng points. He indicated that both by word of nouth and
ot her neans, he had nade contact wth various owners of farntand property
in the Choachclla area. H s testi m)\%_ indicates that he did not have
SﬁeCIfI c recall of the exact way in which he procured his enpl oynent wth
the owners of various ranches. In the year 1976 and at the tine relevant to
this hearing, Respondent testified that he worked at nine (9) different
properties. Their nanes and their approxi mate acreage are as foll ows:
Mecca Mesa, 40 acres; Mecca S ope, 40 acres; Desert Gl ch, 110 acres; Mecca
Mesa Vest, 40 acres; Rucker, 120 acres; Reeder, 80 acres; A berts Ranch, 20
acres; W W Hendricks, 40-45 acres; end, Heggbl ade, NMargul eas, and
Tenneco, 60 acres.

Respondent testified that he had no regul ar schedul e for bei nP. at any
of the ranches in which he hinsel f was enﬁl oyed. Hs pay is established on
a per acre basis. He further indicated that there was no specific schedul e
for contact with the owners of any of these ranches. The degree of

comuni cation that Respondent had with the different ranch owners ranged
any where fromevery day to once every few nont hs.

_ Respondent said that probably over fifty percent (50% of his work
did not include the use of his own nachi nery, although w thout being
able to give a precise figure, he testified that he does use a
substantial anount of his own nachi nery on these ranches.

By reference to the stipulation as well as testinony by Respondent, it
woul d appear that he had large, if not total, authority to hire or fire,
enpl oyees and to determne the allocation of their tine on the job. He
kept tinme cards and tine tickets on each of the enpl oyees, listing the
hours and on which ranch they worked. At the end of a pay period, which
was usual |y done on a weekly basis, a worker woul d recelve a check fromthe
account of the ranch at which he worked. Testinony indicated these checks
m ght be signed by the ranch owner, by Respondent, or by Respondent's wife.
There was no set pattern for the signature of the checks. Respondent
indicated in his testinony that he generally kept bank bal ance books for
the accounts. Specifically, the Rucker Ranch account bal ance was entered
into evidence and Respondent testified that he kept the bal ances on that
account. He would figure out the payrol| deductions on the checks issued
to the ranch enpl oyees, and woul d send a statenent of the deductions to the
enpl oyers on a nonthly basis. The deductions for any State and Federal
Taxes or unenpl oynent insurance woul d be paid by the ranch owner. Each
ranch had its own worker's conpensation policy and each ranch owner took
responsi bility for maki ng the appropriate deductions.



Respondent deni ed stating that he woul d abandon the orchard. He then
went on to say that it woul d be inpossible to abandon the orchard because
he did not own it. He denied having any conversations w th Bernardo Agui ar
regar di ng abandoni ng any ranch properties.

In his testinmony regardi ng his conversations wth Eustolio Serrato
prior to the alleged discharge of M. Serrato, Respondent recal |l ed having
several conversations on or around the last day of M. Serrato's .
enpl oynent. Prior to the day when M. Serrato' s enpl oynent was term nat ed,
Respondent indicated that M. Serrato had several back ﬁay checks comng to
himfromthe Rucker Ranch. Respondent testified "that he had told M.
Serrato that M. Rucker had not nmade any deposits into any account prior to
that tinme, and that Respondent decided to wite the checks and give themto
M. Serrato wthout having any know edge as to whether M. Rucker had nade
a deposit into the bank account.

Testinmony indicated that M. Serrato was enpl oyed for four (4) years
as a worker on the ranches w th whi ch Respondent had been affiliated. M.
Serrato worked on the Rucker Ranch on an average of nine (9) or ten (10)
hours per day. The only other person that woul d normal |y be working on the
ranch for pay was M. Rucker's son. There was no testinony as to whet her
anyone el se was hired to take M. Serrato's place after his alleged
di scri mnat ory di schar ge.

_ In his testinony, M. Serrato indicated that he had had conversations
w th Respondent concerning the back checks. He al so di scussed the
necessity of asking the Union for assistance. It was the uncon-troverted
testinony at the hearing that Ms. N eto had been contacted by M. Serrato.
Ms. Neto called Respondent. The conversations wth himwere quite brief.
The najor point nade by Ms. Neto was that if M. Serrato was not paid the
Labor Conm ssi on woul d be cont act ed.

Ms. Neto testified that in .conversations wth Respondent, he
indicated that M. Rucker was having problens wth procurring a | oan and
wth selling the fruit. Respondent indicated that he woul d give M.
Serrato the check as soon as BOSSI ble, but tried to explain it was really
up to M. Rucker to obtain a bank | oan or be able to procure enough return
on the sold fruit, or to arrange for sone other source by which to put
moni es into the bank account. Respondent had indicated in his testinony
that M. Rucker had been remss in putting nonies into the account at ot her
tines in the past and Respondent did not want to advance noney because of
possi bl e probl ens between M. Rucker and hinsel f. Neverthel ess, the day
after the phone call fromMs. Neto, Respondent paid the overdue wages to
M. Serrato and brought his pay up to date.

M. Serrato said that when he recei ved his check from Respondent, he
was told that when he returned fromhis bi-weekly trip to Mexi co, he shoul d
talk to M. Rucker about any future work. M. Serrato testified it was
clear to himthat he could no | onger assune he had a job. He further
testified that at no tinme did Respondent tell himthat he was fired, but
left himwth the inpression that he woul d have to nake arrangenents wth
M. Rucker before he was to work again. M.



Serrato further testified that in the four (4) years he had been worki ng
there, he had never been told to talk to M. Rucker about such natters. He
al so said there was no di scussion concerning the Uhion during these
conversations. M. Serrato testified that Respondent said he was giving
nmoney to M. Serrato to avoid any problemwth the Labor Coomssion. He
went on to testify that Respondent had told himthat M. Rucker was in
Arizona and there were problens getti n? the noney fromM. Rucker into the
Rucker bank account. Uon his return fromMxico the fol | ow ng Mnday, M.
Serrato inquired about work in other places as he assuned he had been
termnated fromhis position at the Rucker Ranch. He testified that he
nmade several unsuccessful attenpts to get in touch wth M. Rucker. He
said the last tine he tried to contact M. Rucker was at the end of Qctober
or the begi nning of Novenber.

M. Serrato also testified that prior to the tinme that he went to
the Uni on re?ard| ng his |ate paychecks, he had never sought the
assi stance of any outside party or parties in regards to his |ate
paychecks.

M. Arnulfo Reyes testified that he had been enpl oyed at the
Reeder Ranch. He voted in the election held on January 10, 1976. He
tal ked to Respondent during the week of the election. They had a
conversation I n whi ch Respondent indicated that the strikers had been
gi vi ng hi mprobl ens.

M. Bernardo Aguiar also testified at the hearing. He was errP[ oyed at
t he ranches and tal ked to Respondent on January 7, 19/6. He testified that
Respondent told himthat if the Union won the el ection, he woul d | eave the
ranch so that he woul d not have any nore trouble with the Uhion. In his
testi nony, Respondent denied havi nﬁ this conversation wth M. urar. M.
Agui ar recalled that he voted in the el ection, and that he had al so had

ot her conversations wth Respondent about Ruben Casares. Respondent told
M. Aguiar that M. Casares had given two of his paychecks to the Uhion so
that the Union coul d nake copies of themto determne what Respondent's
status was in relation to the various ranches. M. Aguiar testified that
he worked for Respondent for about eight years. He indicated that he
under stood the Union was trying to show t hat I%sgondent was an enpl oyer and
for this reason Riben Casares had gi ven his paychecks to the Union.

Under cross exam nation by Respondent's attorney, M. Aguiar indicated
that Respondent gave himorders regarding his place of enploynent. He
worked in as. many as four ranches in an?‘/| one week. He received individual
checks fromeach ranch. M. Aguiar further testified under cross
examnation that he considered %Sﬁondent to be his enployer. He al so
testified that he renmenbered the checks had been signed. A |east one
check was signed by M. Rucker and at |east one check was signed by Ms.
Sowells. He could not recall specific-ill., whether checks were signed by
Respondent .



Resol ution of D sputed Al egations

. Designation of Respondent as an enpl oyer

~_The first question to be answered i s whet her Respondent is an enpl oyer
wthin the neaning of the Act. Section 1140.4(c) specifically states that
the definition of enployer is to be liberally construed. Even w thout relying
on a liberal construction, the evidence presented at the hearing supports the
concl usion that Respondent is an enployer wthin the neaning of the Act.

This question has been litigated on nunerous occasions in decisions
reported under the National Labor Relations Act. Deaton Truck Lines, Inc.,
143 NLRB 1372 (1963) review dismssed, 337 F. 2d 697 {CA 5, 1964) Mni can
Trucking Co.. 131 NLRB 1174 §1961). Section 2(2) of the National Labor
Rel ations Act does not call for Iiberal construction nor does it provide the
nunerous exanpl es that are set out in Section 1140.4(c) of the Act.

The determnation of the enpl oyer status is essentially a factual
question. Boire v. Geyhound Corp., 376 US 473, 481 (1967), 153 ALRB
(1965) enforced,: 368 F 2d 778 (CA 5, 1966). The Deaton case sugﬂests that a
convenient starting point of any anal ysis shoul d concentrate on the ol d
common |aw principle, the "right of control test." In Deaton, the decision
relied on facts which illustrated that the alleged enpl oyer controls the ends
as well as the nmeans by which the services are perforned.

Inthis case, the major factors which mght suggest that
Respondent is not an enpl oyer are the fol | ow ng:

1. The landowner pays all Sate and Federal Tax Deductions for the
enpl oyees.

2. Respondent receives his pay fromindividual ranch owners for his
Sservi ces.

3. Separate bank accounts are mai ntai ned for each ranch.
4. Bach ranch owner naintains Wrknan's Conpensati on i nsurance.

5. The ranch owners own sone equi pnent or pay a fee for Respondent
'S equi pnent .

The above factors, however, are nore than counter-bal anced by the
fol | ow ng:

1. Respondent can hire, fire, direct, and essentially control all
work perforned by the workers.

2. Respondent or his wfe have the authority to wite paychecks and
bal ance the various ranch account bank bocks. The owner can
also do this function, but the flavor of testinony and the
stipul ation suggest that Respondent or his wife do this task the
najority of the tinmne.



3. The ranch owners have no set schedul e for overseeing Res-
pondent or the workers. In fact, sone are essentially
absent ee owners.

4. Respondent nade the initial hiring arrangenents wth nost, if not
all, of the enpl oyees. See Mhican Trucking Co. , 131 NLRB 1174,
48 LRRVI 1213 (1961).

Respondent has close to unlimted, if not unlimted, authority over
the workers. This type of control is the underlying tenet in the Deaton
decision. See also Albert Lee. Cooperative (reanery Association. 119 NLRB
817, 821-822, 41 LRRM 1192 (1957).Unhder the National Act, it is relevant
who wi t hhol ds tax deductions and social security deductions, but not
determnative. Frederick 0. Qass, et al. dba MIler Road Dairy, 135 NLRB
(2& 649156?;\/' 1477 (1962), enforced in part, 317 F. 2d 726, 53 LRRM 2336

_Bvidence presented at the hearing al so suggests that Respondent
consi dered hi nsel f an enpl oyer firmwhenever conveni ency dictated. General
Qounsel 's exhibit #2 is a letter witten by Respondent in 1973. This
letter illustrates the flexibility of definition utilized by Respondent.

The arrangenent Respondent has with the ranch owners has all the
earmarks of accounting conveni ence. Wile case | aw precedents of the _
National Labor Relations Act indicate the node of payroll disbursenents is
relevant, it is by no neans a controlling factor. e reason nay be that
t he payrol | accounti nﬁ_ procedure is set UP nore for the Internal Revenue
Service and the Franchi se Tax Board than for the enpl oyer-enpl oyee
rel ati onshi p.

~Designating Respondent as an enpl oyer does not appear to be in-
consistent wth the case, Kotchevar Brothers v. Unhited FarmVWrkers, AFL-
adqQ 2 ALRB 45 (1976). In Kotchevar the Board found M. Wl ker to be a
custom harvester. Respondent appears to be a custom harvester in nany
respects. Wiile there are differences in the financial arrangenent between
the cases, the general, flavor is the sane. In this case, it was agreed
that Respondent was not claimng to be a |abor contractor within the
neani ng of the Act. Respondent, like M. VWl ker, is sonething nore than a
| abor contractor.

~Mreover, the designation of Respondent as an enpl oyer appears
consistent wth the Board s holding in Napa Valley MV neyards, Co., and
Lhited FarmVWrkers of Awerica, AFL-QQ 3 ALRB 22 (1977). The Board .
consi dered the "whole activity" of the alleged enployer. This approach is
anot her expression of the National Labor Relations Board standard of
control of the enpl oynent process. Respondent receives his own per-acre
fee. The factors nentioned above illustrate an al nost all pervasive
degree of control over the activity on each ranch.

~ For the reasons stated above, it is the opinion of this Hearing
Gficer that Respondent is an enployer wthin the neaning of the Act.



Il. Reduction of hours of Enrique Martinez and Ruben Casares

Neither M. Martinez nor M. Casares testified at the hearing. No
testinony was recei ved indicating any reasons regarding the reduction of
work hours of the two naned enpl oyees. No tine sheets of the enpl oyees were
received into evidence. Tine sheets of the enpl oyees after the reduction of
hours were not submtted to illustrate |ack of economc need for the
reduction of hours. The evidence presented was not sufficient to allowthis
Hearing Gficer to conclude that an unfair |abor practice was cormtted.

It should be noted that one wtness, M. Benardo Aguir, did testify
that Respondent was aware that M. Casares turned over checks to the Union.
This testinony is the only" evidence through which one could infer anti-
union aninus on the part of Respondent. Neither the General (Gounsel nor the
Lhion representative pursued a |ine of questions which woul d have produced
nore evi dence on this allegation.

Therefore, the General Counsel and the Lhion did not present a prina
facie case of discrimnation. See also HRBv. Wnn Dxie Sores, 71 LRRV
2055 (1969).

[11. The D scharge of Eustolio Serrato

The evi dence presented at the hearing clearly shows that a noney flow
probl emexi sted fromM. Rucker to M. Serrato. M. Serrato had not been

pai d for several weeks of work. Nornmally, he was paid by the week. No one
deni ed that the checks were |ate.

Respondent' s testinony suggests that although he coul d have paid M.
Serrato wth his own noney, he preferred to avoid having to collect fromM.
Rucker for noni es advanced.

Respondent becanme notivated to pay M. Serrato when Ms. Neto, a Uhion
\C/gl unteer, called. He knew that he did not need any problens wth the Labor
m ssi oner .

No testinmony was presented which would relate M. Serrato's discharge
to his union activity or to the assistance of Ms. Neto. To be sure, Ms.
N eto stimul ated sone action on Respondent's part, but there was a
conti nui ng paynent probl emwhi ch began several weeks before Ms. Neto
becane i nvol ved. The existence of this probl emwas uncontradi cted.

~ Anintri %ui ng line of questions which was not pursued woul d have

i nqui red whet her Respondent hired anyone to replace M. Serrato. (bviously,
i f another person was hired, then Respondent's notivation sight be unlaw ul.
Drect evidence of this is not necessary to suEport a finding of
discrimnation. Intent nmay be inferred fromthe record as a whole. See
Time - DC, Inc. v. NLRB, 87 LRRM 2853, 504 F. 2d 294 (CA 5 1974) . "The
record in this natter shows that paycheck's were a problem It does not
show t hat Respondent's explanation fails to wthstand scrutiny.. In the
absence of nore testinony or physical evidence, the di scharge cannot be said
to be unlawful |y notivated. Again, the General Counsel and the Uhion failed
to present a prina facie case.
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V. Paragraph 5(a) of Conplaint - Threat to abandon the orchard

M. Bernardo Aguiar testified that Respondent threatened to abandon
the orchard i f the Uhion won the el ection. The el ection was held on
iggeusary 10, 1976. M. Aguiar said Respondent and he tal ked on January 7,

Respondent deni ed sayi ng he woul d abandon the orchard. He al so stated
that it woul d be inpossible because he did not own the orchard.

If thisis aviolation, it wuld be so because the nature of the
cooment is athreat. There is no distinction to be nade between a
threat or a prophecy in this instance. See Chicppee Mg. Go., 107 NLRB
106, 33 LRRM 1064 (1953). Section 1152 of the Act proscribes a threat
of such a nature. Aside fromthe words thensel ves, the surroundi ng
conduct provi des a context in which a conversation, if any, existed.

In the course of the hearing, several wtnesses testified about
observations of and conversations with Respondent. Arnul fo Reyes, who
still works for Respondent, testified that the strikers had been giving
Respondent problens. No testinony directly established the existence of a
strike, but the testinony inparted the sense that sonme type of strike-
related action occurred in early January, 1976.

“Eustolio Serrato testified that during the el ection, Respondent
was in the general election area. Wiile there, M. Serrato said he
observed Respondent w th bi nocul ars. Wen Respondent testified, he gave
unspeci fic accounts of his whereabouts on el ection day. He said he was
probably in the area; He al so indicated he mght have turned of f sone
Irrigation water outlets.

The inpact of the testinony at the hearing suggests that Respondent
was unhappy over the prospect of the Union representing the enpl oyees.
During the week prior to the el ection, Teanster organi zers cane to talk to
various enpl oyees. M. Serrato testified that Respondent and he tal ked
about the Teansters. M. Serrato renenbered that Respondent initiated the
conversation. Wen M. Serrato asked Respondent whi ch union woul d be better
for him Respondent replied that the Teansters were good. Very little
other testinony was heard regarding the unionizing efforts and Respondent's
reactions to them

The threshhol d question is whether the General Counsel sustained his
burden of proof. At the outset of the hearing, Respondent was called as an
adverse wtness by the General Gounsel. The exam nation of Respondent
coul d have been much nore cor‘rﬁr ehensi ve. Respondent's attorney chose not
to call Respondent nor any other wtnesses for Respondent's case. Thus,
the only examnation of Respondent was a relatively brief and i nconpl et e
attenpt at the outset of the Charging Party's case. The state of the
record does not contain sufficient evidence to conclude that an unfair
| abor practice was commtted by Respondent. To concl ude ot herw se woul d
require that this Hearing Gficer assune that Respondent fabricated his
testinony. The state
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of the record, especially the examnation of Respondent by the General
Gounsel and the Unhion does not permt such a conclusion to be drawn.

V. Paragraph 5(b) of Conplaint - Accusation of enployee as being a
"trartor" for supporting the Union.

The parties stipulated that Respondent called Christino Rosado a
"traitor" on January 7, 1976. Apart fromthis stipulation, no testinony
regarding this statenent was presented at the hearing. Therefore, it
cannot be concluded that this constituted an unfair |abor practice
because a prima faci e case was not presented.

oncl usi on

1. The petition to set aside the election on the basis that Respondent is
not an enpl oyer within the nmeaning of the Act is denied.

2. No other unfair |abor practice allegations were proven by the General
Gounsel and the Charging Party.

DATED April 12, 1977
Chet T uueke

L E L g = I T

HRBERIT J. AVEBEN rearing Urti cer
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