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Charging Party.

CEA S ON AND AREER

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .

nh March 26, 1977, Admnistrative Law Gficer (ALO Beverly
Axelrod issued the attached Decision in this proceedi ng. Thereafter,
Respondent and the Charging Party each filed exceptions and a supporting
brief, and the General Gounsel and Charging Party filed briefs in response
to the Respondent's exceptions.

The Board has consi dered the record and the attached Deci si on’
inlight of the exceptions and briefs and affirns the rulings, findings and
conclusions of the ALOto the extent consistent with this opi nion and

adopts her recommended order as

Y\ note the following clerical errors: (1) In the second paragraph on
page 2, the discussion clearly concerns a second, amended charge, not
"conplaint”; (2) inline 3 of footnote 1 on page 3, substitute "all egation”
for "testinony"; (3) in the next-to-last paragraph on page 23, the
reference is apparently to NLRB, rather than ALRB, precedent.
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nodi fi ed herein.Z

1. Respondent excepts to the ALOs concl usion that enpl oyees
Levid Torres and Edmundo Gandarilla were laid off earlier in the 1975
season than in prior years because of their union activities. Respondent's
exception has nerit. Athough the union activities of these enpl oyees, and
Respondent ' s know edge t hereof, are clear, the evidence is inadequate to
establish that the 1975 w nter-season | ayoffs in fact deviated from
Respondent ' s usual practi ce.

Torres and Gandarilla were laid off on about Novenber 21, 1975,
along wth other tractor drivers and irrigators. Torres returned to work
at Mista Verde on or about January 6, 1976; Gandarilla went to work for
anot her conpany shortly after the layoff. It is apparent fromthe record
that the timng of Respondent’'s w nter-season |ayoffs varies nmarkedly from
year to year, dependi ng | argel y upon weat her conditions. Enpl oyee testinony
concer ni ng Respondent' s past practice wth respect to the wnter |ayoffs is
confused, inconclusive, and narked by internal inconsistencies. The
payrol | -record evidence related to only a few enpl oyees, and only for the
1974-75 and 1975-76 seasons. The record does not warrant the concl usion
that a Novenber rather than a Decenber |ayoff date was unusual. A so, the
payrol | records and testinony indicate there were past wnter |ayoffs of

wel | over

Z \W are in agreenent with the ALOs conclusion that the evidence is
insufficient to support a finding that enpl oyees Torres, Qorrea, Gandarilla
and Cal deron suffered a reduction in work hours after the el ecti on because
of their union activities, despite any variations in enpl oyee work hours
reflected in the conpany payroll records.
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si x weeks' duration for these enpl oyees.

Gandarilla testified that he general |y worked from February
t hrough Novenber or Decenber. The evidence does not establish that he
ever engaged in the wnter "nothbal | ing" of conpany machi nery. Torres
could not recall Gandarilla's participation in that activity, and
Gandarilla' s own testinony concerning nmachi ne work is too vague to
establ i sh the fact.

A though Torres testified that he was usually laid off for two
to three weeks begi nning in Decenber, both the payroll records and his own
testinony indicate that the actual practice was not so definitely fixed as
to either date or duration. Torres' past |ayoffs were for |onger than a
three-week period. Torres also testified that he was usually laid off wth
such "year-round” enpl oyees as Joaquin Gorrea. (orrea testified that his
work with the conpany ran fromabout February through Novenber or
Decenber. Torres testified that he generally worked until such tine as
the ranch was, as he put it, "closed'. However, he admtted that other
workers renai ned working at the ranch after it "cl osed' each year. There
was no show ng that the enpl oyees retained at the ranch after the Novenber
1975 layoffs of Torres and Gandarilla were not custonmarily retained to
work after the layoff of other enpl oyees. A though Torres testified that
he had previously worked in the nmachi ne shop at the end of the year, the
record does not establish that he did such work regul arly each year for a
fixed period or at a set tine.

n the basis of the entire record, we conclude that the Genera

Qounsel has failed to establish by a preponderance of the
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evi dence that the 1975 w nter-season | ayoffs devi ated from Respondent’ s
usual practice or that Torres and/or Gandarilla suffered di sparate or
discrimnatory treatnment at that tine. Accordingly, the allegation wth
respect to these layoffs is di smssed.

2. The ALOfound that Respondent violated Section 1153 (a) of
the Act by the actions of De Dios, its labor contractor, in interfering
with the right of Respondent's enpl oyees to receive infornation from
organi zers at their honmes in the contractor's |abor canp, and by ot her
coerci ve conduct. Respondent contends that: (1) the I abor contractor's
conduct did not amount to interference wth, or restraint or coercion of
enpl oyees in the exercise of their rights to self-organi zati on which the
Act guarantees to all agricultural enpl oyees under Section 1152; and (2) in
any event, Respondent is not responsible for any interference wth, or
restraint or coercion of its enployees by its |abor contractor. Ve
di sagr ee.

O Septenber 13, the day before the Board el ecti on anong
Respondent ' s enpl oyees, three UFWorgani zers visited the |abor contractor's
canp in order to talk to Respondent’'s enpl oyees about the comng el ection.
In the presence of about 15 workers, the | abor contractor ordered the UFW
organi zers out of the canp, pushed and shoved the two nal e organi zers, and
chal | enged one of themto fight. Law enforcenent officers later arrived
and, after an argunent concerning the organi zers' legal rights to renain on
the property, they issued citations to two of the organi zers. Syl vester

Dunt ao, Respondent's ranch nanager, was present at the
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tine the organi zers were cited. Duntao had al so cone to the canp to speak

W th Respondent's enpl oyees about the next day's election. After the

organi zers | eft the canp, the | abor contractor assisted Duntao i n assenbling
a group of about 30 workers and Duntao addressed the workers.

Ve find that the contractor's conduct on Septenber 13 constituted
interference wth and restraint and coercion of Respondent's enpl oyees in the
exercise of their statutory rights. V& have repeatedly held that farnmworkers
have the right to be contacted by, and to recei ve communi cati ons from
organi zers at their homes and that such communications are not only
legitinate but crucial to the proper functioning of the Act. S lver Oeek
Packi ng Gonpany, 3 ALRB No. 13 (1977); Henry Moreno, 3 ALRB No. 40 (1977);
Merzoi an Brothers FarmManagerent Go., Inc., 3 AARB No. 62 (1977); Wiitney
Farns, 3 ALRB No. 68 (1977); Anderson Farns (., 3 ALRB No. 67 (1977). The

fact that the organi zers may not have been specifically invited to visit

enpl oyees at the canp does not warrant a contrary inference. GCertainly, if
an enpl oyee declines, or does not w sh, to speak wth an organizer, that is
his or her right. But it is not the right of the enpl oyee' s enpl oyer, super-
visor, labor contractor, or landlord to prevent such cormmunication.¥ Wit ney

Farns, supra. See al so, Anderson Farns, (o., supra.

Additional |y, we are convinced that |abor canp access deni al s have

a coercive effect on the exercise of protected rights

¥ The right of hone access flows directly fromSection 1152 and does
not depend in any way on the "access rule" contained in our regul ations,
whi ch only concerns access at the work pl ace.
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and are therefore unl awful even apart fromthe fact that they cause
prohi bited interference wth necessary communi cati ons between enpl oyees and
organi zers. Wen an enpl oyer, or, as here, an enployer's contractor, uses
his power as landlord to dictate to enpl oyees that they cannot receive
union visitors in their own hones, that actionis in itself an awesone
di spl ay of power which cannot but chill enthusiasmfor union activity. The
nornal effect of such a show ng of control over enployees' lives is to give
workers a sense of futility and thereby restrain the exercise of self-
organi zational rights in violation of the Act.

W also find, in agreenent wth the ALQ that in pushing,
shovi ng and chal | engi ng UFWor gani zers to fight, in the presence of
enpl oyees, the |abor contractor, on Septenber 13, 1975, engaged in further
conduct coercive of enpl oyees. The effect of the contractor's conduct,
whi ch forcibly denonstrated to enpl oyees the intensity of his opposition to
the union, istorestrain themin the exercise of the rights guaranteed by

the Act. Tex-CGal Land Managenent Conpany, 3 ALRB No. 14 (1977).

Respondent contends that even if its labor contractor interfered
wth the protected rights of its enpl oyees, Respondent shoul d not be hel d
responsi ble for its labor contractor's actions. Wiile Section 1140. 4 (c¢)
excl udes | abor contractors fromthe definition of agricultural enployer, in
certain circunstances, it also provides that "The enpl oyer engagi ng such
| abor contractor or person shall be deened the enpl oyer for all purposes

under this

(EErrrrrrrrrrriry
rrrrrrrrrrrrrrnnl
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part. "%

The ALOreasoned that the latter provision was an unconditi onal
attribution of liability to the enpl oyers 'for actions of their |abor
contractors, necessitated by the exclusion of |abor contractors from
sanctions inposed by the act. Accordingly, she found that it was not
necessary to look to traditional agency principles, but rather to determne
sol el y whet her Respondent was the enpl oyer engaging De Oos as a | abor
contractor.

Wiile we agree that the Enployer is liable for the contractor's
acts, we base our conclusion on a different, though not inconpatibl e,
anal ysis of the lawfromthat used by the ALQ

Section 1140.4(c) of the Act does not in all cases preclude a
| abor contractor frombeing an enpl oyer under the Act. It is only when such
a person is actually or constructively "engaged" as a | abor contractor, or,
inthe words of the statute, is "supplying agricultural workers to an

enpl oyer™ or "functioning in the capacity of a labor contractor”, that this

section precludes the | abor contractor frombei ng considered an enpl oyer

and requires

YSecti on 1140. 4(c) provi des:

The term”agricultural enpl oyer” shall be liberally construed to

i ncl ude any person acting directly or indirectly inthe interest of an
enpl oyer in relation to an agricultural enpl oyee, any individual
grower, corporate grower, cooperative grower, harvesting association,
hi ri ng associ ation, |and nanagenent group, any associ ation of persons
or cooperatives engaged in agriculture, and shall include any person
who owns or | eases or rmanages | and used for agricultural purposes, but
shal | excl ude any person supplying agricultural workers to an

enpl oyer, any farmlabor contractor as defined by Section 1682, and
any person functioning in the capacity of a |abor contractor. The

enpl oyer engagi ng such | abor contractor or person shall be deened the
enpl oyer for all purposes under this part.

3 ALRB No. 91 1.



that the entity engaging hi mbe "deened t he enpl oyer for all purposes
under this part". (Enphasis supplied.)

According to Section 1140.4 (c), the termagricul tural enpl oyer
applies to " ... any person acting directly or indirectly in the interest
of an enployer inrelation to an agricultural enpl oyee". This definitionis
clearly broad enough to include a person, sonetines functioning as a | abor
contractor, who coomts an unfair |abor practice at a tine when he is not
actual ly or constructively engaged, or functioning, as a | abor contractor.
In such circunstances, the |abor contractor could be charged as an
agricultural enployer and, if found in violation of the Act, an appropriate
renedi al order woul d be supplied to him

Under this interpretation of the statute, in no event wl
unfair |abor practices coomtted by a | abor contractor go unrenedi ed. Wen
the labor contractor is actually or constructively engaged or functioni ng
as such, the enpl oyer engaging hi mis the enpl oyer for all purposes under
the Act and is therefore liable for the contractor's unfair |abor
practices, just as the enpl oyer would be liable for the unfair | abor
practices of its officers, agents and supervisors. Oh the other hand, a
| abor contractor who commts unfair labor practices at a tine when he is
not actually or constructively engaged or functioning as a | abor contractor
is, under the Act, "liberally construed" to be an agricultural enpl oyer and
therefore chargeable as a party respondent in an unfair |abor practice
pr oceedi ng.

The fact that De Dos, the | abor contractor herein, was not

charged as a party respondent in this matter does not relieve
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the Enpl oyer of its liability for the acts coomtted by De Dos. In the
present case, the Enployer is liable for De Dos’ acts on the basis of
either of two theories.

FHrst, under Section 1165 (b), " ... any agricultural enpl oyer
shall be bound by the act of its agents.” It is undenied that Syl vester
Duntao, the Enpl oyer's nmanager, was present at the canp during the tine the
UFWor gani zers were expel led. Dumiao spoke wth the |abor contractor's
foreman, Bobby De D os, and the police, and was seen by the enpl oyees who
were at the canp at the tine the organi zers were expel |l ed. Notw t hstandi ng
the ALOs comment? that the conduct of Bobby De D os on Septenber 13 was not
encour aged, aut horized, abetted, participated in or ratified by the
Enpl oyer, we find, based on the record evidence, that there was in fact an
agency rel ationshi p between the Enpl oyer and its | abor contractor. A though
there is no evidence that the specific acts coomtted by Bobby De D os were
originally authorized by the Enpl oyer, there is substantial evidence that
those acts were inpliedly ratified by Dumao at the tine they occurred, and
inplied ratification is sufficient to attribute those acts to the Enpl oyer.

NLRB v. Cherokee Hosiery MIls, 196 F2d 286 (CA 5, 1952), 30 LRRM 2077.

It is clear that Dunhao was aware of what De D os was

¥ Her comnment was cl early obiter di ctumbecause, according to her theory
of liability, it was unnecessary to | ook to agency principles once it was
determned that the | abor contractor was "engaged" by the Enpl oyer. Thus
her statement about the relationship between the | abor contractor and the
Enpl oyer, beyond the finding that the forner was "engaged' by the latter,
\é\as_ nerely the expression of an opinion not necessary to support her

eci si on.
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doing, conferred with himwhile he was doing it, and neither objected to the
i mm nent expul sion nor disavowed De D os’ actions after they occurred. The
Enpl oyer cannot escape liability by claimng that it was powerless to
interfere. The De D oses had for nany years provi ded services to the
Enpl oyer. Their operation of the |labor canp was part of the service they
provi ded to enpl oyers, including Vista Verde; thus the Enpl oyer woul d have a
continuing and conpel ling interest in the operations of that canp. It is
| ogi cal to assune that if Dunhao had objected to the expul sion of the
organi zers by De Dos, the latter would have as wllingly obliged Duntao by
permtting the organi zers to stay as he later obliged Duntao by assenbling
the Vista Verde enpl oyees so Dunhao coul d address them The Enpl oyer's
silence as to the labor contractor's actions and his failure to repudi ate
those actions could only be interpreted by De O os, the enpl oyees present,
or any reasonabl e person, as aninplied ratification of those actions.
Accordingly, we find that De D os was acting as the Enpl oyer's agent and hi s
conduct is therefore attributable to the Enpl oyer.

Second, even absent an agency rel ationship, the acts of the
| abor contractor herein would be attributable to the Enpl oyer on the basis
of the actual or constructive engagenent whi ch existed at the tine.
Section 1140. 4(c).

In the instant case, the acts of the | abor contractor
occurred during a brief interval between periods during which De DO os
provided agricultural workers to the Enpl oyer in accordance with its

needs. It is clear fromthe record that the
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Enpl oyer had utilized the services of De Dos for nany years, on a
continuing albeit intermttent basis related to the varying seasonal
requirenents in agricultural work. Mreover, De O os was actual |y engaged
(i.e., supplying workers to the Enpl oyer) during the pre-el ection
eligibility period toward the end of August, and resuned that function on
Septenber 18. Al though the acts of De D os occurred on Septenber 13, during
the short interval between these periods, it is clear that the relationship
bet ween the Enpl oyer and De O os had been nerely interrupted, and not
severed. In these circunstances, that brief interruption was no nore

di sruptive of the Enpl oyer-contractor engagenent rel ati onship than the
tenporary interruptions occasi oned by weekends, holidays or periods of

I ncl enent weather. In view of the ongoi ng and continuing rel ati onshi p here,
it isclear, and we hold, that at all times nmaterial herein, especially wth
respect to the events of Septenber 13, De Dos was at |east constructively
engaged by the Enpl oyer. Accordingly, the Enployer is liable for the unfair
| abor practices of its |abor contractor.

In view of our finding that Respondent is liable for the acts of
its labor contractor, we do not adopt the ALOs recomended renedi al order
insofar as it is directed to the | abor contractor. In accordance wth our
usual practice, the order hereinis directed to "the Respondent, its
officers, agents, successors, and assigns" (enphasis supplied), requiring
themto cease and desist fromthe violations found to have occurred and to

take appropriate affirnative action to renedy such viol ations.
FHEEErrrrrrrrri
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ARCER

Accordingly, pursuant to Labor Code Section 1160.3, IT IS HEREBY
CROERED that the Respondent, MVista Verde Farns, its officers, agents,
successors, and assigns shall:

1. Gease and desist from

(a) In any nmanner, preventing union organizers from
entering, or expelling themfrom |abor canps or other prem ses where
enpl oyees |ive; assaulting union organi zers who are attenpting to
communi cate wth its workers? or coomtting any other acts of interference,
restraint or coercion either in the presence of enpl oyees or where it is
reasonably |ikely that enpl oyees will |earn of such conduct.

2. Take the follow ng affirmative action which is necessary
to effectuate the policies of the Act:

(a) Execute the Notice to Wrkers attached hereto. Uoon
its translation by a Board Agent into appropriate |anguages, Respondent,
shal | reproduce sufficient copies in each |language for the purposes set
forth hereafter.

(b) Post copies of the attached Notice at tines and pl aces
to be determned by the Regional Drector. The Notices shall renai n posted
for 90 consecutive days thereafter. Respondent shal|l exercise due care to
repl ace any Notice which has been al tered, defaced, or renoved.

(c) Mail copies of the attached Notice in all
appropriate | anguages, wthin 20 days fromrecei pt of this Oder, to all
enpl oyees enpl oyed during the payrol| periods which include the fol | ow ng
date: Septenber 13, 1975.
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(d) Arrange for a representati ve of the Respondent or a
Board Agent to distribute copies of, and read, the attached Notice in
appropriate | anguages to the assenbl ed enpl oyees of the Respondent on
conpany tine. The reading or readings shall be at such tines and pl aces
as are specified by the Regional Drector. Follow ng the reading, the
Board Agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions enpl oyees nay have
concerning the Notice or their rights under the Act. The Regi onal
Orector shall determne a reasonabl e rate of conpensation to be paid by
the Respondent to all nonhourly wage enpl oyees to conpensate themfor tine
lost at this reading and the question and answer peri od.

(e) Notify the Regional Drector inwiting, wthin 20
days fromthe date of the receipt of this Qder, what steps have been
taken to conply wth it. Uon request of the Regional Drector, the
Respondent shall notify himperiodically thereafter in witing what
further steps have been taken in conpliance wth this Qder.

ITI1S FUIRTHER CROERED that al | egations contained in the
conplaint not specifically found herein as violations of the Act shall be,
and hereby are, di sm ssed.

Dat ed: Decenber 14, 1977

GERALD A BROM Chai rnan
RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber
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NOT CE TO WIRKERS

After atrial in which each side had a chance to present its facts, the
Agricultural Labor Relations Board has found that we interfered wth the
right of our workers to freely deci de whether they want a union. The
Board has ordered us to send out and post this Notice.

Vé will do what the Board has ordered, and also tell you that: The
Agricultural Labor Relations Act is alawof the State of California
whi ch gives farmworkers these rights:

1. To organize thensel ves.
2. To form join, or hel p unions.

3. To choose, by secret ballot election, a union to represent
themin bargaining wth their enpl oyer.

4. To act together wth other workers to try to get a
contract or to hel p and protect one anot her.

5. To decide not to do any of these things.

Because this is true, we promse that WE WLL NOTI do anything in the
future that interferes with those rights or forces you to do, or prevents
you fromdoing, any of the things |isted above.

Especial |y, V. WLL NOT:

1. Prevent or interfere wth your communications w th union
organi zers at our |abor contractor's |abor canps or
prem ses where you |ive.

2. Shove; push, or otherw se assault union organi zers who are
visiting, or attenpting to visit, workers at the | abor
canps or premses where they |ive.

Dat ed:
M STA VERCE FARVE

Represent ati ve Title

This is an official notice of the Agricultural Labor Rel ati ons Board,
an agency of the State of California.

DO NOT ReMOVE CR MUTI LATE

3 ALRB No. 91 14.



STATE GF CALI FGRN A
BEFCRE THE AGR AULTURAL LABCR RELATI ONS

In the Matter of:
WV STA VERCE FAR\S,

Respondent , *
d * Case Nos. 75-(B-5-S
an 75- & 23-S
* 75- CE& 49-S
%FA‘:FWL_VWG A o i} 75-CE-50- S

(harging Party *

Caniel G Sone. Esg. of Sacranento,
Glif., for the General Gounsel

Littler, Mendel son, Fastiff & Ti ohy.
by Randol ph C  Reader, Esqg., of
San Francisco, @lif., for Respondents

Qurt Ulpnan and Linton Joaquin. Esg. G

Tracy, Galif, and Salinas, Galif,
respectively, for the Charging Party

DEAd S ON
S atenent of the Case

BEVERLY AXELRCD, Admni strative Law G ficer: These cases

were heard before ne in Tracy, Galifornia on February 16, 17, 18, 23, 24,
25, 1977, in San Francisco, Galifornia on March 2, 1977, and in S ockton,
Galifornia on March 7, 1977. The order consolidating cases issued on
February 6, 1976. The conplaints allege violations of Section 1153(a)
and (c) of the Agricultural Labor Relations Act, herein called the Act,
by M sta \Verde Farns,
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herein cal |l ed Respondent. The conpl aints are based on charges and anended
charges filed on Septenber 16, 1975. Qctober 14, 1975, Novenber 28, 1975 and
January 12, 1976, by Lhited FarmVWrkers of Anerica, AFL-AQ herein call ed
t he Uhi on.

Respondent acknow edged recei pt of the charges wth the exception of
the second anended charge in conplaint 75-CE49-S Proof of service of said
second anended charge by certified mail was filed, but General Counsel was
unabl e to produce the return receipt therefor. Said second anended conpl ai nt
was served upon Respondent at the opening of the hearing. Even if Respondent
did not initially receive this second anended conplaint, no notion to
dismss was nade on that basis, and furthernore | find that Respondent was
not prej udi ced thereby.

Al parties were given full opportunity to participate in the hearing,
and after the close thereof the General Gounsel and Respondent each filed a
brief in support of its respective position, together wth proposed findi ngs
of fact and concl usions of |aw

At the opening of the hearing, it was stipul ated:
1that Paragraph 6d of Gonplaint 75-CE49-S be stricken as unintelligible;
2}that the title of these cases be anended to reflect that Respondent M sta
Verde Farns is a sole proprietorship wholly owed by DMB Packi ng
Gorporation, a corporation |icensed to do business in the state of
Gliforni a
3)that the Lhion is a | abor organi zation representing agricul tural
enpl oyees w thin the neaning of Section. 1140, 4 (f) of the Act.

After General Gounsel and the Uhion rested, Respondent noved for a

dismssal. Al of the parties were given full opportunity .
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to argue said notion, both orally and in witing. The Admnistrative Law
Gficer, pursuant to Section 20242 of the Regul ati ons of the Agricultural
Labor Relations Board, granted said notion as to the acts described in
Par agraphs 6a, 6b and 6¢c of Conplaint 75-CE-49-S ' and denied said notion
as to the renaining portions. Snce the notion dealt wth the entire
conplaint, the Admnistrative Law Gficer inforned the parties that their
argunents in support of and in opposition to the noti on woul d be
considered as included wth closing briefs in reaching a final decision.

Upon the entire record, including ny observation of the deneanor of
the wtnesses, and after consideration of the briefs filed by the parti es,

| nmake the fol |l ow ng:

H ndi ngs of Fact
. Jurisdiction
Vista Verde Farns is whol |y owned by DMB Packi ng Corporation, a
corporation licensed to do business inthe Sate of CGalifornia. It is
engaged in agriculture near Tracy, CGalifornia, and is an agricul tural
enpl oyer w thin the neaning of Section 1140(c) of the Act.
The Lhion is a |abor organi zation representing agricultural enpl oyees

w thin the neaning of Section 1140.4 (f) of the Act.

1. These paragraphs al |l eged di scrimnatory treatnent by Respondent in
provi di ng housi ng to enpl oyees Edmundo Gandarilla and Joaqui n Correa.
There was no testinony that Respondent engaged in any di scrimnatory
treatnent prior to Septenber 14, 1975, the day of the M sta Verde
representative el ection. Neverthel ess, both M. Gandarilla and M. Qorrea
testified that Respondent inforned themthat such changes woul d be nade in
thei r housi ng accommodati ons at | east several nonths prior to that date.



-4-

Il The All eged Whfair Labor Practices

Gonpl aint 75-CE-5-S al | eges unl awful Interference violative of
Section 1153(a) by Respondent with the rights guaranteed by Section 1152
of the Act, by conduct of its alleged agent Bobby De O os on Septenber 13,
1975, whi ch amounted to enforcenent of an invalid no-solicitation rule,
causing the arrest of Uhion organi zers, threatening themw th great bodily
harm and physically striking one of them

Respondent deni es the agency of Bobby De O os and deni es that
his actions were violative of the Act.

Gonpl aints 75-(B-23-S, 75-(B-A9-S and 75-(B-50-S al | ege t hat
Respondent viol ated Section 1153(c) of the Act through its agents
Sylvester Dunhao and AQiff Duntao by discrimnatorily assigning reduced
hours of work to Levid Torres, Juan Correa, Ednundo Gandarilla and
G ldardo Cal deron during specified weeks and by discrimnatorily |aying
off the first three of said enpl oyees. The all egati ons concerni ng housi ng
were di smssed as set forth supra.

Respondent deni es any di scrimnatory reducti on of hours or
discrimnatory |ay-off.

A The (peration of the Farns

The property that constitutes Mista Verde Farns has been operating
as an entity since 1954, under various nanmes and with different ownership.
It is conposed of a group of ranches near Tracy in San Joaqui n County
totalling approxinately 2294 acres. Vista Verde Farns is presently owned
by DMB Packi ng Gor porati on.

Syl vester Dunhao is general manager and in conpl ete charge of Vi sta
Verde. Ha has worked on the Vista Verde property since 1954, when he was

a labor foreman. He testified that he works



-5

16-22 hours a day in the fields, and is famliar wth and personal |y
directs every aspect of the Vista Verde operation. There are up to 600
enpl oyees in the peak season. The ranch-operations nornally close for a
few weeks during the rai ny season.

There are generally 10 to 12 pernmanent enpl oyees who work the full
period that the ranch is open. They are prinarily tractor drivers who do
clean-up, "nothbal Iing" work on the nachi nery and miscel | aneous work after
nost ot her workers have been laid off. Sylvester Duntao knows each of them
personal |y, and has known themfor nany years.

A variety of crops are grown, Including bell peppers, cauliflower,
fresh narket tomatoes, processing tonatoes, cabbages, chile peppers,
cucunbers, nelons, onions, corn and cereal grains. Wen crews are needed
for harvesting, Mista Verde, through its general nanager Syl vester Duntao,
hires | abor contractors. (he of these | abor contractors is A phonso De
O os, whose son Bobby is his head foreman. The De D os's al so run a near by
| abor canp, which was the site of the incidents alleged to have occurred in
Conpl aint 75-(B-5-S Many Mista Verde workers live at this canp. The
services of De Dos in providing |abor for the ista Verde property
har vesti ng have been used annual |y since the 1950's. During the period at
i ssue here, De Dos was used at Mista Verde during the | ast week of August,
1975 and agai n begi nni ng Sept enber 18, 1975.

There is no claimthat Vi sta Verde has any ownership interest in the
De Dos |abor contracting business or inits labor canp. De O os crews

have their own foramen, keep separate records, and
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have separate payrolls. Msta Verde Farns has nothing to do wth the
operation of the De Dos |abor canp, and the canp is not on Vista \Verde

property.

Syl vester Dunhao has five sons who work for Vista Verde Farns. The
el dest, age 24, AQiff Dumao, is a Vista Verde ranch forenan, authorized to
give orders to workers and assign nen to crews.

Enpl oyee cl assifications pertinent to these cases are tractor drivers,
who al so do sone irrigating (Levid Torres and Ednundo Gandarilla), and
irrigators who al so do sone tractor driving (Joaquin Gorrea and G| dardo
CGalderon). Tractor driving includes a wde variety of operations, requiring
varying skills and use of diversified nachi nery. The work done on the farm
is constantly fluctuating, depending on the crop and the different stages of
| and preparation required. The nunmber of hours worked by the enpl oyees is
continual ly fluctuating. Tractor drivers in particular do very diversified
work. Wien they work wth harvest crews, their hours depend on the hours
that the crewworks, which in turn depend on a nunber of variables. It is
not possible to determne at the begi nning of any given day how | ong a
particular creww || work.

B. Mista Verde farns and t he Uhi on

Jan Peterson coordinated the LUhion's el ection canpaign at M sta \Verde
Farns. QGher Union organi zers worked with her. 1In July, 1975, she and
anot her organi zer went to Mista Verde Farns and began handi ng out | eaflets
to the workers. There were 40-50 workers in her vicinity, and four
supervi sors, including Lloyd Dumiao, A phonso De O os and Bobby De D os.
Bobby De D os told the organi zers to get out of there; Lloyd Duntao tore up

a | eaf -
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let wth a knife. Lloyd Dumao al so took | eafl ets anay fromworkers, saying
inaloud voice that they were no good, and he woul d tear them up.

Syl vester Duntao was not present at this incident, but testified that
he heard there was an incident involving the Lhionin July. He didtestify
that on four other occasions he asked Uhi on organi zers to | eave, and on two
of these occasions he called the sheriff to put themoff. Al of these
I nci dents occurred when nany Vista Verde workers were in the vicinity.

Sylvester Duntao also testified that he didn't want the Lhion to wn
the el ection, and that he had witten and distributed naterial stating this
viewpoint. He also stated that he had spoken to Bobby De DO os about the
el ection, and that Bobby De Des was against the Unhion. In describing the
results of the election, M. Duntao said "the union beat us."

Fromall of the above, | infer that Msta Verde Farns and its | abor
contractor De Dos were hostile to the Uhion, that Vista Verde Farns and De
O os were anare of each other's hostility, and that this anti- Ui on ani nus
was known to the enpl oyees of M sta \Verde Farns.

Al four of the conplaining wtnesses were active Lhion supporters.
They all testified for the Lhion at an Agricultural Labor Rel ations Board
hearing in Cctober, 1975. Al except M. Cal deron were observers for the
Lhion at the el ection on Septenber 14, 1975. They all attended Uhi on
neetings. Sone of themwent to conventions, handed out Uhi on authorization
cards, and tal ked to other workers about the Lhion. M. Torres attended a

preel ecti on conference at which Sylvester Duntao was present. @ ven
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the snmall nunber of pernanent year-round workers, which included all four,
and Syl vester Dunmhao' s inti mate know edge of everything that happened at
Mista Verde Farns, it nust be presurmed he knew their position wth respect
to the Lhion. He certainly knew who the Uhion's observers at the el ection
were, and who testified for the Union at the Agricultural Labor Rel ations
Board hearing. In any event, Sylvester Dunmiao does not deny know ng the
Lhi on al | egi ance of any of themexcept M. Cal deron.

D d this know edge cause Vista Verde Farns or its agents to treat
the four any differently? Sylvester Duntao denies this, but the four
w tnesses believe it did, and they all believe the difference in treatnent
began after the Lhion received a najority vote in the el ection.

They all say that after the election, AQiff Dumao was put in charge
of themand Syl vester would have little to do wth themanynore. M.
Gorrea and M. Calderon testified that on two or three occasi ons they had
to "chase after" their paychecks instead of sinply being handed them and
this had never happened before. M. Calderon said Sylvester Duntao hardly
greeted hi manynore, M. Gandarilla said "after the el ections, they
woul dn't | ook at ne very nuch" and his conversations wth Qiff and Syl -
vester Dumao were different, hard to describe, but "I can tell when a
person wants to talk to ne and when they don't.” M. Torres said that
after the election, "diff wuld talk to ne |ike a dog," whereas before he
was ki nd.

C The Issue of Reduced Hours

The testinony regardi ng the nunber of hours worked by the

conpl ai ning wtnesses is substantially uncontroverted, and is
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reflected in the payrol|l records entered Into evidence as Joint Exhibits
1A through 1G and 2A through 2G

Al dardo Cal deron seeks to showthat there was a discri mnatory
reduction after the el ection, by conparing the hours worked by these
W tnesses w th hours worked by ot her permanent enpl oyees of simlar skill
and seniority, and records of hours worked prior to the el ection in 1975,
and in 1974. (See Apperndix | and Il of General (ounsel's post-hearing
brief, and Appendix 111 submtted at the hearing, all of which are also
attached hereto as Appendix I, Il and I11).

Torres, Gorrea and Gandarilla are conpared with Arteaga and Del gado,
nei ther of whomis known to be a Uhion supporter, and Cal deron i s conpared
w th Parocua, who is not known to be a ULhion supporter.

The charges invol ve only certain weeks of the post-election period.
There was no testinony to indicate why these particul ar weeks were
sel ected, but | nust presunme they were chosen because they general ly
i nvol ve the | owest nunber of hours worked by the w tnesses for the period
fromthe election to lay-off in 1975. A though the testinony indicates a
general anti-Uhion aninus by the enpl oyer, there is nothing to indicate
that it varied fromweek to week, or that it expressed itself in the
nunber of hours assi gned.

In the ten payroll periods of 1975 subsequent to the el ection, each
of the conpl ai ni ng w tnesses worked nore hours during at |east one of
those periods than at | east one of the non-lhion activitists wth whom he
I S conpar ed:

In the week endi ng Septenber 28, 1975, Qorrea worked nore hours
than Arteaga and Del gado.
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In the week ending Novenber 9, 1975, Gandarilla worked nore
hours than Arteaga and el gado.

In the week ending Septenber 28, 1975, Torres worked nore hours than
Del gado.

In the week endi ng Septenber 28, 1975, Cal deron worked nore hours
t han Par ocua.

The 1974 payrol| records for the sane period show simlar variations
in the nunber of hours worked by the enpl oyees.

There was sone testinony by M. CGorrea that past practice had been to
pay for ten hours work per day during the chile harvest even if |ess hours
were worked, and that was not followed after the election in 1975. But
there was no evidence as to how many days, if any, he or anyone el se worked
inthe chile harvest, nor any evidence that the change applied only to the
Lhion activists. M. (orrea also said that he doesn't believe he was gi ven
| ess hours because of his Unhion activity.

Inviewof all of the above, it is unnecessary to review the evi dence
concerning the seniority and skills of the conplai ning wtnesses. There is
insufficient evidence to support a finding that there was a change in the
assi gnrment of -wor ki ng hours subsequent to the el ection of Septenber 14,
1975. Accordingly, | shall recommend that these allegations of the
conpl ai nt be di sm ssed.

D The Lay-Ufs

Gonpl aint 79-CE49-S alleges that Sylvester Dumao and Aiff Duntao
discrimnatorily laid off Levid Torres, Edmundo Gandarilla and Joaquin
Gorrea around Novenber 21, 1975. The payroll records in evidence show that
the last week these three were paid in 1975 was the week endi ng Novenber

23, 1975, whereas Arteaga and Del gado,
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who were not active in the Lhion, were on the payrol|l until the week
endi ng Decenber 21, 1975.

It has been the customof Vista Verde Farns to lay off workers in the
rainy season when the |and preparati on and harvesting for the year was
conpl eted, but to retain certai n pernanent, year-round enpl oyees | onger, for
other work done during this period. In general, this other work consisted of
"not hbal | i ng" equi pnent for the w nter—breaki ng down and cl eani ng t he
nachi nery--and mscel | aneous shop work. In 1975, this work included the
total disnantling of the hydraulic tonato harvester, a nachi ne unique to the
Vi sta Verde operation and desi gned by Syl vester Dumiao. Respondent cl ai ns
that none of the three clainants had any experience with this nachi ne, and
were not qualified to work onit. Another Job done after Decenber 1, 1975,
was denolition of the house fornerly occupi ed by Ednundo Gandaril | a.
Sylvester Duntao testified that only his sons did this work, on a part-tine
basi s, because a substantial portion of the naterial was to be sal vaged, and
he needed to mai ntai n cl ose supervision over the work. This work, he says,
was different fromthat done on a barn which was previously denol i shed, be-
cause the latter did not require sal vage.

Qher work done at Vista Verde Farns in this post-Novenber 21, 1975
period was six hours work on an experinental sixteen acres, and two weeks
|l eveling, discing and planting on property acquired by Vista Verde Farns
after Decenber 5. 1975. Respondent's position is that Torres, Gandarilla
and Gorrea had never done the kind of |eveling and planting invol ved, and

there was insufficient nmachinery to use themfor the discing.

A nunber of enpl oyees were retained by Vista Verde Farns after
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the Novenber 21, 1975 lay-off. In addition to Sylvester Dunhao’ s sons, there
were his brother Frank Dumhao, Arteaga, Del gado, and at |east three others
who were naned. It is admtted by Respondent that at |east sone of these
workers had | ess seniority than the three who claimprenature |ay-off, and no
show ng was nade as to their qualifications.

nly the payrol|l records of Arteaga and Del gado are in evidence for
this period (Joint Exhibits 2A and 2D. These records show t hey bot h ear ned
$3.25 per hour during this period, and they both worked until the payroll
peri od endi ng Decenber 21, 1975. For the week endi ng Novenber 30, 1975,
Arteaga worked sixty-eight hours and Del gado worked sixty-six hours. In the
weeks endi ng Decenber 7, 1975 and Decenber 14, 1975, they each worked seventy
hours per week, and they each worked seventy-two hours in the week endi ng
Decenber 21, 1975. These records lead to an inference that, unlike the prior
period, the retai ned enpl oyees worked an approxi matel y equal nunber of hours
per week.

Joaquin Correa testified that prior to 1975 he stopped work "when it

was wet," and others would stay to take care of the machines. This was
corroborated by M. Gandarilla. Joint Exhibit 1C shows that M. Correa was
not retained after the general lay-off in 1974. Therefore, the failure to
continue M. (orrea' s enpl oynent after Novenber 21, 1975 does riot appear to
be a change frompast practice, and | shall accordingly recomend that this
allegation wth respect to hi mbe di sm ssed.

Levid Torres states that he has been working continuously for M sta
Verde Farns since 1957. Sylvester Dumhao denies this, saying that he began

In 1972, because the ranch he worked on in the years
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prior to 1972 was not part of the i sta Verde operation, although Syl vester
Duntao was in charge of both the ista Verde property and the ranch where
Torres worked earlier. In any event, there is no dispute that at |east
beginning In 1972 M. Torres was consi dered a year-round enpl oyee, and al ways
offered work after the general lay-off. Joint Exhibit 1G shows that he vas in
fact retained for this period in 1974. A though Torres admts he has not
di sassenbl ed an hydraul i c tomato nachi ne, or worked wth the new four-wheel
tractors, he says he has always, prior to 1975* worked in the shop at the end
of the year, carrying tools and hel pi ng others who take machi nes apart. He
al so hel ped denolish the barn, and in 1976 hel ped in the final stages of
denol i shi ng the house, when no sal vage work was required. M. Torres, although
laid off in 1975 was rehired at the beginning of the 1976 season, and is
present|y enpl oyed by M sta Verde Farns.

Ednundo Gandarilla is al so a pernmanent, year-round enpl oyee, having
worked on Vista Verde property since 1960 except for a two-year absence
prior to 1973. Prior to 1975, he custonarily was offered work after the
general lay-off. Joint Exhibit IE shows that he was in fact retained for
this period in 1974.

Two or three weeks after he was laid off, and in anticipation of the
house he lived in being torn down, M. Gandarilla sought and obtai ned
housing at a nei ghboring farm owned by a M. Gaham A condition of his
bei ng given this housing was that Gandarilla agree to work for Gaham The
record does not indicate when Gandarilla actual ly started working for
Gaham Gndarilla did not returnto Vista Verde Farns in 1976, and is

present|y enpl oyed by G aham



E The Incidents of Septenber 13, 1975

Jan Peterson had been to the | abor canp operated by A phonso De D os
and Bobby De D os on several occasions and knew that a nunber of Mista Verde
workers lived at the canp. n Septenber 13, 1975, she | earned that the
representative election for Msta Verde Farns was to be hel d the next day.
She sent Lhion organi zers to various places to notify the Vista Verde
workers. The two organi zers who were sent to the De D os | abor canp
returned soon, and as a result M. Peterson acconpani ed themback to the
canp, arriving at about 3:30-4:COP.M Al three wore Uhion badges. They
began tal king to workers about the election. After about twenty m nutes,
Bobby De D os and anot her person drove up, began shoving and pushing the two
nal e organi zers, and told themall to get out. M. Peterson attenpted to
get between them and told Bobby De Dios that they were there to talk to the
Vi sta Verde workers about the next day's el ection. Bobby De O os conti nued
t he shovi ng, asking one of the organizers to fight. There were about
fifteen workers in the vicinity at the tine this incident occurred. After a
short tine during which this argunent continued, Bobby De O os and the
person wth himleft the area. M. Peterson and the other organi zers split
up, and began going to the hones of Vi sta Verde workers who |ived inside the
canp.

At about 6 P.M, M. Peterson was inforned that |aw enforcenent
officers had arrived, and she thereupon went to the area of the canp where
they were. She saw several officers, two of whomwere wth Bobby De O os
and Syl vester Duntao.

(ne of the officers told Ms. Peterson that M. De O os had sonet hi ng
to say to her, whereupon Bobby De O os inforned her that
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this was his property and he wanted her to | eave. A di scussion ensued between
Ms. Peterson and the officer as to her legal right to renain. She and anot her
organi zer were eventually cited, and left. Al of this occurred in the
vicinity of a nunber of workers. M. Peterson was |ater convicted of
trespass, and said conviction is bei ng appeal ed.

O Septenber 13, 1975, Sylvester Dumao also first |earned of the
representative election to be held the followng day at M sta Verde Farns.
After notifying those workers who were in the field that afternoon, he set out
toinformothers. He went to | abor contractor canps for this purpose, and the
De Dos canp was the third he visited that day. He arrived there about 6 or
6:30 P.M The sheriff's cars had just arrived. e of the officers and Bobby
De Dos told himthey were trying to get the Uhion organi zers to | eave. He
heard argui ng but saw no physical contact. He saw an officer hand papers to
the organi zers, and saw the organi zers then | eave. H did not participate in
any of these events.

After the organizers |left, Bobby De O os hel ped Syl vester Dumiao gat her
about twenty-five or thirty Msta Verde workers for an inpronptu neeting about
the election. M. Dumao spoke to the workers, but Bobby De O os did not,

al though he was present. After about one-half hour, M. Dumiao left the canp.

F. D scussion of the |Issues and Concl usi ons

A though the evidence is not sufficiently clear to show a change in the
nunber of hours assigned to Levid Torres and Ednundo Gandarilla prior to
Novenber 21, 1975, the situation is different subsequent to that date.

It is uncontradicted that at |east seven enpl oyees conti nued
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working until Decenber 21, 1975, and that sone of themhad | ess seniority than
Torres and Gandarilla. It is also uncontradicted that past practice had been
toretain these two until the operations of the ranch closed for the year.

Respondent asserts a busi ness reason for not retai ning Torres and
Gandarilla in 1975, nanely that neither of themhad di sassenbl ed hydraulic
tonato harvesters before, neither was experienced i n sal vage operations, and
there was insufficient nachinery to use themon the new acreage acquired by
Vista Verde Farns. | find no nerit in these contentions.

Sylvester Duntao testified that hydraulic tonmato harvesters were unique to
Vista Verde Farns, so presunably any enpl oyee working on their di sassenbly
| earned that procedure under his supervision No evidence was gi ven concer ni ng
the degree of experience of the retai ned enpl oyees for this operation, nor how
they obtained it. M. Gandarilla stated that he had worked on these nachi nes.
There was no show ng that it was necessary for an enpl oyee to be able to break
down the entire nmachi ne unassi sted in order to participate in the operation.

Furthernore, although Respondent argues that this was the pri -
nary job in the weekend of Novenber 22 and Novenber 23 and the fol | ow ng week,
it does not assert it was the only job. Torres and Gandarilla worked during the
"not hbal | i ng" operations in 1974 and in prior years. There is nothing in the
evidence to indicate that simlar work was not available in 1975.

As to the house denolition, Sylvester Dumao testified that only his five
sons worked on it, because the sal vage operations required his close

supervision. But no show ng was nade as to why Syl -



-17-

vester Dunmtao, as Mista Verde's ranch forenman, coul d not supervise Torres and
Gandarilla in this work in the sane nanner that he supervised the work of his
sons, who are al so enpl oyees of Vista Verde Farns.

As to the work on the newy acquired acreage, | amnot persuaded by
Syl vester Duntao' s testinony that there was insufficient machinery for nore
than two workers, Delgado and Arteaga. A variety of operations were
perforned on that |and, and Gandarilla, at |east, was experienced in the use
of all the equi prent.

In viewof the above, | find that there was a change in the enpl oynent
of Torres and Gandarilla after Novenber 21, 1975 and the change was not
conpel | ed by busi ness considerations. Therefore, we nust | ook el sewhere for
the noti ve.

Wiere at | east part of the notivating force behind an enpl oyer's
discrimnatory conduct is the desire to di scourage uni on nenber ship, then
such conduct constitutes an unfair |abor practice, regard ess of coinciding
busi ness considerations. Berland Paint dty, Inc. v. NNRB (7th dr., 1973)
478 F 2d 1405, 83 LRRM 2263, cert denied 414 U S 856, 84 LRRM 2422

Arcunstantial evidence regarding the enpl oyer's notive is sufficient, since
it isusually the only type of evidence available. NLRB v. PutnamTool (6th
dr., 1961) 290 F 2d 663, 48 LRRVM2263. "Athough the need for a | ay-off nay

be general ly Justified on economc grounds, this fact alone will not preclude
a finding that notivation for the inclusion of union adherents w thin those
to be laid off or discharged arose fromthe enpl oyer's anti-uni on ani nus. "

Tex-CGal Land Managenent, Inc. (1977) 3 ALRB NQ 14, slip. p. 5.

Both Torres and Gandarilla testified persuasively that Syl ves-
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ter Duntao's and Aiff Dumao' s attitude toward themchanged narkedly after
the el ection on Septenber 13, 1975. Both exhibited a disinclination to behave
toward Torres and Gandarilla in their fornerly friendly nanner, or to talk to
themat all. S nce Vista Verde Farns' anti-Uhion position was clear, and
since Torres and Gandarilla were promnent Unhion supporters, known to be such
by Respondent, it nmay be inferred that the hostility of Sylvester Dumhiao and
Aiff Dumao expressed itself in a desire not to have Torres and Gandarilla be
a part of the narkedly reduced work force after Novenber 21, 1975. The
enpl oyees during this period worked in closer quarters in the shop, and their
i ndi vidual contact wth Syl vester Duntao woul d necessarily have been greater
than when they were working in the fields.

S nce both Torres and Gandarilla were anong the vary few |l ongti ne,
per nanent, year-round enpl oyees of Mista Verde Farns, out of a work force that
nunier ed approxi nately 600 in peak tine, Msta Verde Farns' failure to retain
themin 1975 woul d have a special significance in the ayes of other enpl oyees.
Their active pro-Union stance, in contrast to the conpany's anti-Uhi on ani nus,
coul d not have gone unnoticed by the other workers. The natural consequence of
Vi sta Verde's conduct woul d be to di scourage Uhi on nenbership not only of the
particular discrimnatees, but of all Vista Verde enpl oyees who observe or
hear of the discrimnatory treatnent. Qice it is shown that such
di scouragenent is the natural consequence of an enpl oyer's conduct, it is
presuned such a consequence was intended. Radio (ficers Lhion v. NLRB (1954)

347 US 17, 33 LRRVI 2417.

For the foregoing reasons; | find that Torres and Gandarilla were lai d
of f on Novenber 21, 1975 because of their organi zational activities on behal f

of the Lhion, and that by such | ay-off Respon-
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dent has discrimnated against Torres and Gandarilla, thereby violating

Section 1153 (c) of the Act.

The al | egati ons concerning the conduct of Bobby De O os on Septenber
13, 1975 raise two issues: |)Cn his conduct be inputed to Respondent, and
2)Wre his actions a violation of the Act?

Respondent argues that no agency rel ationship has been establ i shed
bet ween Bobby De Dios and Mista Verde Farns on Septenber 13, 1975, and that
De O os cannot be considered an agricul tural enpl oyer because Section
1140.4(c) specifically excludes |abor contractors fromits definition of
agricul tural enpl oyers.

It is uncontradicted that the business operations of ista Verde Farns
and the | abor contracting business of De Dos are separate. It is also clear
that the conduct of Bobby De Dios on the norning o-f Septenber 13, 1975 was
not specifically encouraged, authorized, abetted, participated in or
ratified by Vsta Verde Farns. Because of this, Respondent argues that "Wat

goes on in. these labor canps is sinply of no concern to Mista Verde Farns. "

| do not agree.
Section 1140. 4(c) provides;

The term"agricultural enployer” shall be liberally
construed to include any person acting directly or
indirectly inthe interest of an enployer inrelation to
an agricultural enpl oyee, any individual grower,
corporate grower, cooperative grower, harvesting

associ ation, hiring association, |and managenent group,
any associ ation of persons or cooperatives engaged i n
agriculture, and shall include any person who owns or

| eases or manages | and used for agricul tural purposes,
but shall exclude any person supplying agricul tural
workers to an enpl oyer, any farmlabor contractor as
defined by Section

1682, and any person functioning in the capacity of a
| abor contractor. The enpl oyer engagi ng such | abor
contractor shall be deened the enpl oyer for all

pur poses under this part. (enphasis added)
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Al persons acting as agents of agricultural enployers are thensel ves
defined as agricultural enployers by this section. But |abor contractors are
specifically excluded fromthis definition. Therefore, whether or not De O os
was acting as an agent of Vista Verde Parna is sinply not relevant. The Act
provides that wth respect to |abor contractors, the enpl oyer engagi ng the

| abor contractor shall be deened the enpl oyer for all purposes under the Act,

Thus it is not necessary to look to the | aws of agency, nor to the National
Labor Rel ations Act, which has no anal agous provision, but only to determne
whet her Mista Verde Farns was the enpl oyer engaging De D os as a | abor
contractor.

To viewthis section otherw se woul d be to reduce substantially the
effectiveness of the Act inits stated purpose, since |abor contractors woul d
be excluded fromits regul ations. Labor contractors occupy a unique role In
agriculture, not anal agous to that found In Industry. Because of the seasonal
and varying needs of agricultural work, they provide a substantial and
regul ar, though intermttent, supply of labor to agricultural enployers.

A though the functions of agricultural enployers and | abor contractors nmay

occasi onal |y be concurrent (see Napa Valley M neyards, (o., 3 ALRB No. 22)

they are nore often, as in the instant case, |ndependent busi ness operations,
as defined in Section 1682. The services of |abor contractors are an integral
part of CGalifornia farmng operations, and to exclude themfromthe purvi ew
of the Act woul d defeat its purpose as stated in Section 1:
"In enacting this legislation the people of the Sate of
California seek to ensure peace in the agricul tural

fields by guaranteeing justice for all agricul tural
workers and stability in labor relations."
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This enactnent is intended to bring certainty

and a sense of fair play to a presently unstabl e and

potentially volatile conditionin the state.”
The legislature, in desiring to stabilize labor relations in agriculture, could not
have intended to exclude fromthis process so inportant a segnent of agricultural
| abor as the labor contractors, and indeed it did not "do so. n the contrary, it
renoved the necessity for show ng a specific agency rel ati onship by deemng the em
pl oyer of such | abor contractors to be the enpl oyer for all purposes under the Act.
Wre this not so, the door woul d be open to nassive undermni ng of the purposes of
the Act. Enployers woul d be encouraged to sel ect |abor contractors who, shiel ded
fromthe sanctions of the Act, could restrict the rights of enpl oyees under Section
1152. Furthernore, unless enpl oyers are hel d responsi bl e for unfair |abor
practices of |abor contractors engaged by them irrespective of a show ng of
speci fi c agency, enpl oyees of a | abor contractor woul d have no renedy under the Act
for unfair |abor practices of a labor contractor. This would conflict wth Section
1160. 9, which provides, "The procedures set forth in this chapter shall be the
excl usi ve nethod of redressing unfair |abor practices."

Inits stated purpose of intention to bring stability to agricultural |abor
relations, as set forthin Sec. 1 of the Act, the legislature expressed "...the
belief the people affected desire a resolution to this dispute and will nake a
sincere effort to work through the procedures established in this |egislation."
This is a further indication of alegislative intent to bring all disputes in-
volving agricultural labor relations under the coverage of the Act. The raison
d etre of farntabor contractors presupposes the existence of agricultural enployers
as defined in Sec. 1140.4(c). Every busi -
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ness function of the farmlabor contractor inures to the benefit of one or
nore agricultural enployers. ¢ To exclude farmlabor contractors fromthe
sanctions of the Act wthout a concomtant, unconditional attribution of
liability to the agricultural enpl oyers who engage themwoul d thwart the

| egi sl ative purpose of establishing a uniformstate |abor relations policy
under the Agricultural Labor Relations Act. See Agricultural Labor

Rel ations Board v. Superior Gourt (1976) 16 Gal 3d 392.

In the Instant case, it nust be determned whether M sta Verde Farns
engaged the labor contractor De Dos so as to deemit the enpl oyer wth
respect to the conduct of Bobby De D os on Septenber 13, 1975. Respondent
admts using the services of De Dos annually for many years. In 1975, it
used De Oos prior to August 29th and agai n begi nni ng Sept enber 18t h.
Respondent argues, inter alia, that since De b os was not working on Vista
Verde property on Septenber 13, 1975, it can have no liability for his
conduct on that date. | do not find this argunent persuasive. The
rel ati onship between Vista Verde and De O os had not been severed, and
clearly all parties were anare that the enpl oynent of De Dos on M sta
Verde property would continue, as it did in fact on Septenber 18, 1975.
Furthernore, the events of Septenber 13, 1975 at issue here directly
I nvol ved Respondent and no ot her enpl oyer. The Uhion organizers stated to
Bobby De Dios at their first confrontation on that day that their purpose
in being at the [ abor canp was to informM sta Verde workers of the
election to be held the following day. De O os's purpose was to prevent
their doing this, although he | ater cooperated wth Respondent's agent
Syl vester Duntao who stated the identical purpose. Therefore, wth respect

to the conduct charged, | find
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Respondent to be the enpl oyer who engaged the | abor contractor wthin the
neani ng of Section 1140.4(c) of the Act.

Havi ng determned that conduct by Bobby De Dos wth respect to
activity protected by the Act is attributable to Respondent, it renains to be
det erm ned whet her his conduct was in fact violative of Section 1153(a).

Deni al of access to a labor canp is an unfair |abor practice under the
Act. In Slver Oeek Packing Gonpany, 3 ALRB No. 13, the Board st at ed:

"This Board has tried to assure the right of communi cati on by openi ng and
keepi ng open all |egitinate avenues between | abor organi zations and

enpl oyees. V¢ have determned that communi cation at the hones of enpl oyees is
not only legitimate, but crucial to the proper functioning of the Act. See 8
CGal. Admn. Gode Sections 2031 a)(2), 20313, and 20910 (1976); Mapes Produce
G., 2 ARBNo. 54, slip pp. 7-8 (1976). An enployer nmay not bl ock such

communi cation. The fact that an enployer is also a |andl ord does not give him
license to interfere wth the flow of di scourse between union and worker. As
the Galifornia Suprene Gourt said in Lhited FarmVWrkers of Anrerica, V.

Superior Gourt (Buak Fruit .), 14 Gal. 3d 902, 910 (1975), 'A labor housing

facility is not, of course, the equival ent of a prison isolation bl ock,
inpervious to visitation...”” This viewis anply supported by ALRB precedent.
Lake Superior Lunber Corp. (1946) 70 NLRB No. 20 enf’d 167 F 2d 147 (6th Qr.
1948); A aska Barite Gonpany (1972) 197 NLRB No. 170; S & HGossingar's Inc.
(2nd dr., 1967) 156 NLRB No. 233, enf'd 372 F 2d 26.

The use of |aw enforcenent officers to remove the organi zers does not
provide insulation fromunfair |abor practice violations. Tex-Cal Land
Managenent, Inc. 3 ALRB No. 14, citing Gentral Hardware (., 181 NLRB Nb.
74, 73 LRRM 1422 (1970); Priced-Less O scount Foods. Inc.
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162 NLRB No. 872, 64 LRRM 1065 (1967). Nor is the trespass conviction of two
of the organizers in the Minicipal Gourt, which is being appeal ed, of
probative val ue.

The conduct of Bobby De D os in ordering the Lhion organizers off his
property, and his use of the sheriff's deputies to effectuate their
renoval, was an unlawful interference wth the rights of Respondent's
workers to obtain informati on fromthe Uhion. Hs pushing, shoving and
offering to fight in his attenpt to acconplish their removal were al so

unl awful , and cannot be count enanced. Tex-Cal Land Managenent, Inc.,

supra. Inthe Tex-Cal case, at slip p. 10, the Board al so stated, "...it
is our viewthat physical confrontations between uni on and enpl oyer
representatives are intol erabl e under our Act. Absent conpel |ing evidence
of an immnent need to secure persons agai nst danger of physical harmor
to prevent material harmto tangible property interests, resort to
physi cal viol ence of the sort reveal ed herein shall be viewed by this
Board as violatlve of the Act. Such conduct has an inherently
intimdating i npact on workers and i s inconpatible wth the basic
processes of the Act."

For the foregoing reasons, | find that the conduct of Bobby De D os
on Septenber 13, 1975 constituted a violation of Section 1153 (a) of the
Act by Respondent .

Il The Renedy

Havi ng found that Respondent engaged in certain unfair |abor
practices wthin the neaning of Section 1153(a) and (c) of the Act,
| shall recommend that it cease and desist therefromand take cer
tain affirnative action designed to effectuate the policies of the
Act.
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Havi ng found that Respondent unlawfully laid off Levid Torres and
Ednundo Gandarilla from Novenber 21, 1975 through Decenber 21, 1975, |
recommend that Respondent nmake themwhol e for any | osses they may have
incurred as aresult of its unlawful discrimnatory action by paynent to
themof a sumof noney equal to the wages they woul d have earned from
Novenber 21, 1975 through, Decenber 21, 1975, less their net earnings if
any, together wth Interest thereon at the rate of seven percent per

annum pursuant to the decisionin Valley Farns and Rose J. Farns, 2 ALRB

No. 41 (1976). In accordance with the decision in Tex-Cal Land Managenent

Inc.. 3 ALRBNo. 14, | shall recoomend that the Regional Drector of the

Agricul tural Labor Relations Board shall conduct an investigation to
determne the anount of back pay, if any, which is due the discrimnatees
and shal|l calculate the Interest thereon. If it appears that there
exi sts a controversy between the Board and Respondent concerning the
anount of back pay due whi ch cannot be resol ved wthout a fornal
proceedi ng, the Regional Drector shall issue a notice of hearing
containing a brief statement of the nmatter in controversy. The hearing
shal | be conducted, pursuant to the provisions of section 20370 of the
Regul ations, 8 Gal. Admn. Gode Section 20370.

In order to effectuate the purposes of the Act, it is necessary
that [abor contractors engaged by Respondent be aware of Respondent's
responsi bility wth respect to the | abor contractors' conduct. It is
al so necessary for Respondent's enpl oyees to be anware of its position
Wth respect toits labor contractors, in order that they may assert
their rights under Section 1152 of the Act wthout fear of reprisal or
intimdation fromit. The Board has indicated the need to fashion

renedies that will be effective.
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in conpensating for the effects of unfair |abor practices. . (Valley Farns

and Roce J. Farns 2 ALRB No. 41 at slip pp. 5, 6,) In Re-setar Farns 3
ALRB No. 18, at slip p, 3, the Board stated: "Undoubtedly, sone of our

renedies will be traditional, but others wll not. @ ven the uni queness
of agricultural labor and the breadth of our law we wll not be
regi nented by NLRB precedent in fashioning effective renedies."

The De Dos's were not parties to'this action and there is no
jurisdiction to nake any order directly to them V& can, however, require
that the Respondent conmmunicate with them and informthemof the Board s
decision. Accordingly, | shall recoomend that a letter directed to
A phonso De Oos and Bobby De Dos in the formattached hereto be signed
by Respondent and delivered to A phonso De D os and Bobby De D os, and
that printed copies of this letter, together wth a Spanish transl ati on
thereof, be read, nailed and posted In the sane nanner and at the same
tinme as the NOTl CE TO WIRKERS next referred to.

In order to achieve the objective of notifying the enpl oyees that
the enpl oyer has been found to have engaged in unfair |abor practices, has
renedi ed such violations, and wll not engage In future violations, wth
respect to them | shall recommend that the NOT CE TO WIRKERS at t ached
hereto be read in English and Spani sh to assenbl ed enpl oyees on conpany
tinme and property at the comrmencenent of the 1977 peak harvest season, by
an Agricultural Labor Rel ations Board agent, acconpani ed by a conpany
representative, and that the Board agent be accorded the opportunity to
answer questions enpl oyees mght have regarding the notice, letter and

their rights under the Act. The Regional Drector is to determne a
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reasonable rate of conpensation to be paid by Respondent to its
pi ece-rate enpl oyees to conpensate for tine lost at the reading and
in the question period.

Additionally, I shall recommend that the NOI CE TO WIRKERS, toget her
wth the letter to Al phonso De D os and Bobby De O os previously referred
to, be nailed to all present enpl oyees and to all enpl oyees who have
worked for Respondent since Septenber 13, 1975, and that the Notice be
posted, at the commencenent of the 1977 harvest season, for a period of
not |ess than sixty days, at appropriate | ocations proxi nate to enpl oyee
work areas, including places where notices to enpl oyees are custonarily
post ed.

General Gounsel, in his latter of March 11, 1977 to the Ad-
mnistrative Law (Oficer, states that expanded Uhi on access to Res-
pondent’'s workers "Is perhaps the only effective renedy for Respondent's
dranatic eviction of the UFWin 1975." Uhion access to the labor canp is
not limted by the access rule. It is protected by both the Lhited Sates
and the Galifornia Gonstitutions (Lhited FarmVrkers of Averica, AFL-A O

v. Superior Gourt (V. Bual Fruit Go., supra) and no ruling by the Board

IS necessary to enlarge that right. Wth respect to the property owed by
Respondent, there has been no show ng of unlawful denial of access to the
Lhion, and | therefore do not deem expanded access an appropri ate renedy.

Fol lowi ng the precedent set by the Board in Resetar Farns, 3 ALRB

Nb. 18, at slip p. 8 | conclude that the awarding of litigation costs
and attorney's fees 'in this case wll not effectuate the purposes of the
Act. | believe the renedies | have recormended are sufficient to correct

t he harns done.
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Lpon the basis of the entire record, the findings of fact and
conclusions of law, and pursuant to Section 1160, 3 of the Act, | hereby

i ssue the foll ow ng reconmended:

GRCER

Respondent, its officers, agents and representatives, shall:
1. Gease and desist from

(a) Threat eni ng enpl oyees wth |ay-of f because of their Union
activities.

(b) D scouragi ng or otherw se discrimnating agai nst enpl oyees
because of their Uhion activities.

(c)Denyi ng access by Uhion organi zers for the purpose of
organi zi ng pursuant to | aw

(d)yAssaulting or threatening to assault union organi zers who
are attenpting to communicate wth its workers.

(e)In any other manner interfering wth, restraining or
coercing its enployees in the exercise of their rights
guaranteed by Sections 1152, 1153(a) and 1153 (d) of the
Act .

2. Take the followng affirmative action which is necessary to
effectuate the policies of the Act:

(a) Make Levid Torres and Ednundo Gandarilla whol e for any
| oss of earnings suffered by reason of discrimnation
against them including interest thereon at the rate of
7% per annum

(b) Preserve, and upon request nmake avail abl e to the Board or
its agents for examnation and copying, all payroll
records, social security paynent records, tinecards,

personnel records and reports, and all
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other records necessary to anal yze the anount of

back pay due under the terns of this Qder.
(c)Deliver the attached letter to A phonso De D os

and Bobby De D os, and have printed copies together wth
a Spani sh translation thereof, read, nailed, and posted
in the sane nanner and at the sane tine as the NOIM CE TO
VWRKERS, as set forth bel ow

(d)Mail the attached NOIM CE TO WIRKERS, in English and
Spani sh, together wth a copy of the letter referred to
above, to all present enpl oyees and to all enpl oyees who
have worked for Respondent since Septenber 13, 1975, and
post said Notice and letter, in English and Spani sh, at
the commencenent of the 1977 harvest season for a period
of not less than sixty days at appropriate | ocations
proxi nate to enpl oyee work areas, including places where
noti ces to enpl oyees are customarily post ed.

(e) Have the attached NOTM CE TO WIRKERS, together wth a
copy of the attached letter, read in English and Spani sh
to assenbl ed enpl oyees on conpany tine and property at
the cormencenent of the 1977 harvest season, to all
those then enpl oyed, by a Board agent acconpani ed by a
conpany representative. Said Board agent is to be
accorded the opportunity to answer questi ons which
enpl oyees nmay have regarding the notice and letter and

their rights under Section 1152 of the Act.
(f)Notify the Regional Drector in the Sacranento Re-
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gional Ofice wthin twenty days fromrecei pt of a copy
of this decision of the steps whi ch Respondent has taken
and wll take to conply therewith, and continue to report
periodically thereafter until full conpliance is
achi eved.

It is further reconmended that allegations in the conplai nts not

specifically found herein as violations of the Act be di sm ssed.

Dated: March 26, 1977 2 ‘;.
r

Beverly Axel rod
Administrative Law Gficer




To A phonso De O es and Bobby De D os:

After atrial at which all parties had the opportunity to be
heard, the Agricultural Labor Relations Board has found that
conduct by you which interferes with the rights of our enpl oyees to
select their own bargai ning representative, if such should be their
desire, is attributable to us.

The Board has ordered us to wite this letter to you, asking
you to refrain fromdenying | anful access by uni on organi zers to
your premses for the purpose of organi zi ng our enpl oyees; to
refrain fromassaul ting or threateni ng union organi zers who are
lawful |y attenpting to comuni cate wth our workers; and to refrain
fromany other action that would interfere wth, restrain or coerce
our enpl oyees in the exercise of their right guaranteed by sections

1152, 1153 (a) and 1153(c) of the Agricultural Labor Relations Act.

Dat ed:

Vi sta Verde Farns

By:

(Representative) (Title)



NOTl CE TO WIRKERS

After atrial where each aide had a chance to present its facts,
the Agricultural Labor Relations Board has found that we interfered wth
the right of our workers to freely decide if they want a union. The
Board has told us to send out and post this Notice.

V¢ wll do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

(1) to organi ze thensel ves;

(2) toform join or help unions;

(3) to bargain as a group and choose whomthey want to speak for
t hem

(4) to act together wth other workers to try to get a contract or
to help or protect one anot her;

(5) to decide not to do any of these things.

Because this is true we promse that:

VE WLL NOT do anything in the future that forces you to do,
or stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT lay you off because of your feelings about,
actions for, or nenbership in any union.
VE WLL NOT prevent union organi zers fromconmng onto onto

our land to tell you about the union when the lawallows it.

VE WLL NOT assault or threaten uni on organi zers who



are trying to talk wth you.
VE WLL PAY Levid Torres and Ednundo Gandarilla any

noney they | ost because we laid themoff.

Dat ed:

Vi sta Verde Farns

By:

(Representative)(Title)

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of Gilifornia. DO NOT REMOVE R
MJTI LATE
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