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CEQ S ON AND CERITI H CATI ON GF REPRESENTATI VE

Pursuant to the provisions of Labor CGode Section 1146, the
Agricultural Labor Relations Board has delegated its authority inthis natter
to a three-nenber panel.

Followng a petition for certification filed by Lhited Farm
porkers of Anerica, AFL-A O (URY, on Novenber 17, 1975, an el ection by
secret ballot was conducted on Novenber 24, 1975, anong the agricul tural
enpl oyees enpl oyed by the Enpl oyer.

The tally of ballots furnished to the parties at that tinme showed
that there were 36 votes for the UFW 25 for no union and 3 unresol ved
chal  enged ballots, insufficient in nunber to affect the results of the
election. Thereafter, the Enployer filed tinely objections. O March 2,
1977, the Board' s Executive Secretary dismssed two of the Enpl oyer's
obj ections and issued a notice of hearing on the renai ning three objections.

At the hearing, on April 14, 1977, before Investigative Hearing
Examner Janies E Hynn, the parties entered into a witten stipul ation of

facts and three oral stipulations on the



record, and several docunents were received into evidence, but no w tnesses
testified for either party. The parties al so submtted a witten post-hearing
stipul ation of facts.

 June 23, 1977, the Investigative Heari ng Examner issued an
initial Decisioninthis matter, recomendi ng that the objections be overrul ed
and that the UFWbe certified as the excl usi ve col | ective bargai ni ng
representative of the enpl oyees involved. The Enpl oyer filed tinely exceptions
to the Investigative Hearing Examner's Deci sion with a supporting brief, and
the UFWfiled a response thereto.

The Board has consi dered the objections, the record, and the
Investigative Hearing Examner's Decision in light of the exceptions and briefs
of the parties and hereby affirns the rulings, findings and concl usi ons of the
Investigative Hearing Examner as augnented herein, and adopts his
reconmendat i ons.

As the Enpl oyer had one payrol | period (Novenber 5 through Novenber
11) for his regular enpl oyees and a different payroll period (Novenber 6
through 12) for seasonal enpl oyees hired through a | abor contractor, it was
reasonabl e for the Regional Drector and the Investigative Heari ng Examner to
concl ude that there should be two eligibility periods for this election. The
enpl oyees furni shed by the | abor contractor are al so enpl oyees of the
Enpl oyer, ¥ and therefore have the sane voting eligibility as the regul ar
enpl oyees. Moreover, the statutory requirenent of Section 1157 of the Act was

net by

¥ Section 1140. 4 (c) of the Act.
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usi ng two periods.?

The fact that the eligibility list wth respect to seasonal
enpl oyees was based only on the three days of Novenber 10, 11, and 12 is not a
ground for setting aside the election, as the notice and direction of election
stated that all enpl oyees who were enpl oyed during the period, fromNovenber 5
to 12 were eligible to vote, and there is no evidence any enpl oyee was
di senfranchi sed as a result of using two payroll/eligibility periods for the
two groups of enpl oyees.

The Enpl oyer excepted to the Investigative Heari ng Examner's
finding that it was at 50 percent of its peak at the tine of the filing of the
petition. W reject the Enpl oyer's argunent that application of the Scattini ¥
net hod of determning whether the peak requirement was net is inappropriate
here in viewof our finding that it was proper to use two different
payrol | /eligibility periods for the two groups of enpl oyees, regul ar and
seasonal . The Scattini nethod is as applicabl e here where the seasonal
contracted enpl oyees were paid on a different schedule as it was in Scattini
where they were paid on a daily basis.

The Enpl oyer expanded its work force four-fold on Novenber 10 when
the contract enpl oyees were hired. They did not work during the first four

days of their payroll/eligibility

Z Section 1157 states in pertinent part: “"Al agricultural enpl oyees of the
enpl oyer whose nanes appear on the payrol| applicable to the payroll period
immedi ately preceding the filing of the petition of such an el ection shall be
eligible to vote."

Y luis A Scattini & Sons, 2 ALRB No. 43 (1976).
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period. To average these enpl oyees ever a full seven-day payrol| period when
they only worked the last three days woul d give a distorted average. As noted

in Scattini, supra,

The sharp rise in contract |abor enpl oyees during the peak period
woul d not give a true reflection of peak when averaged over a
| engt hy two week pay period.
V¢ agree wth the Investigative Hearing Examner's concl usion that there were
four unrepresentative days within the contracted enpl oyees' payroll period. %
V¢ agree with the Investigative Heari ng Examner' s concl usi on t hat
the average nunber of enpl oyees during the pre-election eligibility period was

98, clearly nore than 50 percent of the average nunber of enpl oyees during the

July 2 through July 8 peak period;® and we find that the petition was tinely

“ The stipulation in this case lists only five working days for contracted
enpl oyees spread over two payroll periods. Ve note that in any short harvest,
seasonal enpl oyees mght only work for parts of two payroll periods. By
averagi ng the nunbers of seasonal enpl oyees over either full payroll period,
the Enpl oyer mght not appear to be at 50 percent of peak at any tine during
this secondary harvest period. Such a nethod of determning whet her the peak
requirenent is net could defeat the right of enpl oyees to choose whet her they
want union representation at tines when the enployer is actually at 50 percent
of peak.

¥ The Enpl oyer contends that the average nunber (36) of its enpl oyees who
worked in Arizona during peak week shoul d be considered in the conputation.
This does not raise a real issue, for even according to the Enpl oyer's
conput ati on, the 93 enpl oyees enpl oyed during the pre-petition period herein
woul d still constitute nore than 50 percent of the peak-period conpl enent of
134 enpl oyees (i.e., 98 in CGalifornia plus 36 in Arizona). As hereinafter
noted, the certified unit herein wll exclude enpl oyees of the Enpl oyer who
work exclusively outside the Sate of California, beyond the jurisdiction of
this Board. Bruce Church, Inc., 2 ALRB No. 38, slip opinion p. 10; Textile
Vorkers Lhion of America, 138 NLRB 269; Detroit & Canada Tunnel Gorporation,.
83 NLRB 727, 731-73T1 V¢ "decline", however, to adopt any rule in this case
wWth respect to the treatnent of enpl oyees who work occasi onal |y outsi de of
Galifornia for a Galifornia enpl oyer.

3 ALRB Nb. 88



filed when the peak requirenent was net.

Inits exceptions, the Enpl oyer contends that its enpl oyees were
gi ven i nadequate notice of the tines and pl aces of the el ection. However/ no
factual stipulation or testinony was introduced to show that the notice was
ineffective to adequately informvoters of the el ection. As the Enpl oyer has
not net its burden of proving that any voters were denied the opportunity to
vot e because of the notice procedure, setting aside the election on this
basis is not warranted.

In view of the above findings and concl usions, and i n accordance
wth the recommendati on of the Investigative Hearing Examner, the Enpl oyer's
obj ections are hereby dismssed, the election is upheld and certification is
gr ant ed.

CERT H CATI ON G- REPRESENTATI VE

It is hereby certified that a maority of the votes have been
cast for Whited FarmWrkers of Amrerica, AFL-AQQ and that, pursuant to Labor
Gode Section 1156, the said | abor organization is the excl usive
representative of all agricultural enpl oyees of Hgh & Mghty Farns,
excluding its enpl oyees who work exclusively outside the Sate of California,
and of f -t he-farmpacki ng shed and vacuum pl ant enpl oyees, for the purposes of
col | ective bargaining, as defined in Labor Code Section 1155.2(a), concerning
enpl oyees' wages, working hours and other terns and conditions of enpl oynent.
Dated: Novenber 29, 1977
GERALD A BROMN Chai rnan
RONALD L. RUZ Menber
HERBERT A PERRY, Menber
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STATE GF CALI FORN A
AR ALTURAL LABCR ' RELATI ONS BOARD

In the Matter of:
HGH & MGTY FARVS,

Enpl oyer, Gase No. 75-RG 10-1
and

UN TED FARM WIRERS CF
AMR CA AFL-AQ

Petitioner.

WIlliamF. Mcklin, Byrd, S urdevant,
Nassif & Pinney, for the Enpl oyer.

TomDal zel |, for the Lhited Farm
\Wrkers of Anerica, AFL-AQ

DEQ S ON

STATEMENT F THE CASE

JAMES E FLYNN Investigative Hearing Examner: This case was
heard before nme on April 14, 1977 in Blythe, Galifornia. The objections
petition,¥ filed by Hgh & Mghty Farns (hereafter also referred to as the
"Enpl oyer") and served on the Lhited FarmVWrkers of Amwerica, AFL-AQ
(hereafter the "UFW), alleged five instances of m sconduct which the enpl oyer
argues require the Agricultural Labor Rel ations Board (hereafter the "Board")
to set aside the el ection conducted anong its enpl oyees on Novenber 24, 1975.7

The UPWfiled a response opposi ng the enpl oyer's objections. ¥ By order

1/ ALRB Exhibit 4.
2/ Wl ess otherw se specified, all dates refer to 1975.
3/ ARB Exhibit 5.



served March 2, 1977, the Executive Secretary of the Board dismssed two
obj ections and ordered that this hearing be conducted to take evidence on the
renai ni ng three objections.?

Al parties were represented at the hearing and were given full
opportunity to participate in the proceedings. Both submtted post-hearing
brief s.

Uoon the entire record/ and after consideration of the argunents
nade by the parties, | nake the followng findings of fact, conclusions,
and recommendat i ons.

FI ND NS GF FACT

. Jurisdiction

Nei t her the Enpl oyer nor the URWchal | enged the Board' s jurisdiction.
Accordingly, | find that the Enployer is an agricultural enployer wthin the
neani ng of Labor Code Section 1140.4(c), that the UFWis a | abor organization
wthin the neaning of Labor Code Section 1140.4(f) , and that an el ection was
conduct ed pursuant to Labor Gode Section 1156.3 anong the Enpl oyer' s enpl oyees.

I1. The Al eged M sconduct

The obj ections set for hearing all ege three instances of i nproper
conduct of the election by the Board agent in charge. Frst, the enpl oyer alleges
that the Board agent did not include as part of the list of eligible voters,
persons enpl oyed at any tine during the five working days i rmedi atel y precedi ng
the filing of the certification petition, thereby di senfranchising those

enpl oyees. ¥ Second, the enpl oyer alleges that the Board agent

4/ ARB Exhibit 6.

5/ The BEnpl oyer's objections petition msstates the nature of its objection in
this matter. Fromthe evidence it is clear that the objection relates to the
al l eged exclusion of eligible voters fromthe list and the inclusion of other
ineligible voters because of the days relied on by the Board agent in conpiling
the eligibility list.



abused his discretionin failing to dismss the certification petition because
t he nunber of enpl oyees enployed in the. |last payroll period prior to the
filing of the certification petition did not reflect 50 percent of the
Enpl oyer' s peak agricultural enpl oynent for the current cal endar year. Third,
the Enpl oyer alleges that the Board agent did not give sufficient notice of
the tine and places of voting to a substantial nunber of eligible voters.
V. FHndings of Fact

At the hearing the parties entered into a witten stipulation of the
facts of the case.? This hearing officer offered and admtted i nto evi dence
certain Board docurents rel evant to the case.” The parties al so nade three
oral stipulations on the record at the hearing and two post-hearing witten
stipulations.¥ No testinony of wtnesses was presented by either party.

A General Background

Hgh & Mghty Farns is a Galifornia corporation involved in the
grow ng and harvesting of lettuce and other row crops in Arizona and
Galifornia. In conducting its operation, the Enpl oyer enpl oys regul ar
enpl oyees and seasonal enpl oyees who are hired either directly by the Epl oyer
or contracted for through a | abor contractor. The UFWfiled a petition for
certification as bargaining representative of these enpl oyees on Novenber 17.

The tal ly of

6/ Enpl oyer - IFPWExhi bit 1.
7/ ALRB Exhibits 1 through 6.
8/ Post-hearing stipulations are contained in a letter dated April 20, 1977 to

this hearing officer fromTomDal zel |, attorney for the UFW wth a copy to
W1 liamMacklin, Enployer's representative.
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bal | ots for the el ection showed the foll owing resul ts:¥

UFW - 36
No Uhi on - 25
(hal | enged Bal |l ots - 3
Tot al - 64

The Enployer then filed its tinely objections to the el ection.
B Highility to Vote

The Enpl oyer had two different payroll periods which
ended prior tothe filing of the petition. The payroll period for
regul ar enpl oyees was Novenber 5 through Novenber 11,2 while the
payrol | period for seasonal enpl oyees was Novenber 6 through
Novenber 12.Y There were sone regul ar enpl oyees worki ng every day
of their payroll period, but seasonal enpl oyees worked only on the
three days of Novenber 10, 11, and 12 in their payrol | period.

The Enpl oyer provided the Board agent wth a list of
eligible voters within 48 hours of the filing of the certification
petition whi ch showed 119 eligible voters. The |ist was based on
the three days of Novenber 10, 11, and 12. ¥ By using these three

days the nanes of four eligible voters who worked from Novenber 5

9/ ALRB Exhibit 3.
10/ The payroll period for regul ar enpl oyees was on a weekly
basi s, runni ng from\Veédnesday through Tuesday.

11/  Seasonal enpl oyees, hired through Tom R Garcia, a |abor
contractor in the B ythe area, worked harvesting | ettuce. They were
al so on a weekly payrol | which ran from Thursday to Vednesday.

12/ The Enpl oyer argues that the list was prepared at the direction of
the Board agent, although this fact was not entered into evidence. As
di scussed bel ow, even assuming the list was faulty, the el ection shoul d
not be set aside on this ground.



through Novenber 9, but not on Novenber 10 or 11, were excl uded. ¥

The Enpl oyer al so argued that this method of conpiling the eligibility
list included three seasonal enpl oyees who worked on Novenber 12, but not on any
day fromNovenber 5 through Novenber 11, which the Enpl oyer contends was the
rel evant payrol| period for eligibility purposes. ¥ For the reasons discussed
below | find that these three enpl oyees were properly included as eligible
vot ers.

The Drection and Notice of Hection described those eligible to
vote as all enployees in the unit "who were enpl oyed during the payroll
period fromNovenber 5,to Novenber 12, 1975.% This description enconpassed
persons who worked in either the regular or contracted payrol| peri ods.

C Peak Agricultural Enpl oynent

The petition for certification alleged that the Ewl oyer was at 50
percent of its peak agricultural enpl oynent. Sonetine prior to the pre-election
conf erence on Novenber 24, the Enpl oyer infornmed the Board agent in charge that
it was not at peak; neverthel ess, to the best know edge of both parties, the

Board agent determned on Novenber 22 that the peak requirenent was satisfied.

13/ The follow ng five workers worked between Novenber 5 and Novenber 9, but
not on Novenber 10 or Novenber 11: Ranon Hernandez, A J. Suena, John Luci o,
Jesus A sneros, and Carlos Alvarez. S nce the nane of Ranon Her nandez appear s
onthe elig hbility list, the possible nunber of voters disenfranchi sed by
exclusion of their nanmes fromthe list is four, not five.

14/ These three enpl oyees are: Santos Marquez, Juan Sanchez, and Antonio
NManci | | az.

15/ ALRB Exhibits 2a, 2b, and 2c.



The Enpl oyer's peak enpl oynent occurred prior to the
election in the week of July 2 through July 8. In that payroll
period the Enpl oyer hired all workers directly and used no- con-
tracted | abor crews. The nunber of enpl oyees worki ng on each day in
the period were as foll ows:

DAY 72 7/3 74 7/5 7/6 7/7 78

Ml on & Farm 109 108 71 116 70 106 105

There was a fairly high turnover in workforce as evi denced by the
fact that 199 different persons worked in this period.

During this peak week the Enpl oyer al so enpl oyed the fol |l ow ng
nunber of workers each day harvesting honeydew nel ons in fields | ocated
in Arizona, 25 to 30 mles fromthe Californi a border:

DAY 712 7/3 74 7/5 76 77 7/8
Dew P ckers 39 39 35 37 -0- 45 57

Approxi nately, 65 different persons were enpl oyed as dew pickers in this

period. These enpl oyees al so worked in the Enpl oyer's nel on harvest in
CGalifornia at tines outside the peak payrol|l period. They were pai d by
the Enpl oyer through its Blythe, Galifornia office on the same basis as
harvest enpl oyees working in Galifornia.®® No Arizona state deductions
were w thhel d fromwages, but deductions were nade for California Sate
Osability. Honeydew pickers commuted to work in Arizona in their own
vehi cles. They were managed and supervi sed by the sane persons who
supervi se the Enpl oyer's California nel on harvest: which takes pl ace
during this sane period. For the reason discussed below | find that

t hese enpl oyees are not within the Board' s jurisdiction, and, therefore,

not properly included in the conputation of peak enpl oynent.

16/ The Bl oyer does not naintain an Arizona of fice.
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For purposes of determning the Enpl oyer's current payroll,
t he nunber of enpl oyees working in the two overl appi ng payrol |

periods ending prior tothe filing of the petition are as fol | ows:

DAY 1/5 11/6 11/7 11/8 11/9 11/10 11/11
Regul ar Vrkers 15 15 12 11 5 13 12
Gont r act ed -0- -0- -0- -0- 69 95

There was sone turnover in this period, but it is not possible to
deternmine the exact extent of it for each class of enployees.”
D Notice of the Hection

The Board agent issued a DOrection and Notice of Hection at the pre-
el ection conference which was held in Blythe at 6:00 am on the norning of the
el ection. The notice provided for voting from21:00 to 3:00 p.m in B ythe and
from6:00 to 8:00 p.m near Wnterhaven.®® No factual stipulation or testinony
was introduced to show how the notice of the tines and pl aces of the el ection

was dissemnated to eligible voters.

17/ Sipulated facts showthat 110 different persons worked through a | abor
contractor on the days of Novenber 10, 11, and 12. The total nunber of persons
who wor ked from Novenber 5 through Novenber 11 was 112. Evi dence showed t hat
87 and 84 contracted enpl oyees worked on the days of Novenber 13 and 14, which
fell wthin their next payroll period.

18/ There are three different notices of election. ALRB Exhibit 2ais in
Engl i sh and shows neither the times nor places of the el ection. ALRB Exhibit
2b is in Spanish and shows the tines for voting, but an i nconpl ete description
of the voting location. ALRB Exhibit 2c is in English and contains a conpl ete
description of both the tinmes and pl aces of voting. No factual stipulation or
testimony was introduced to indicate which of these notices, if any, was used
tonotify eligible voters.



ANALYS S AND QONCLUSI ONS
I. Incorrect Higibility List

The voter eligibility list used in the el ection was drawn
fromthe Enpl oyer's payrol|l for the days Novenber 10, 11, and 12. The
Enpl oyer argues that the working days of Novenber 5 through Novenber
9 were inproperly excluded in conpiling the list, that Novenber 12
was inproperly included, and that this resulted in the possible
enfranchi senent of three ineligible voters and the di senfranchi senent

of four eligible voters.?

Regul ations in effect at the tine of the el ection provi ded
that voters eligible to vote consisted of eligible economc strikers and
those agricul tural enpl oyees of the enpl oyer who were enpl oyed at any
tine during the last payrol| period which ended prior to the filing of
the certification petition, except that if the enployer's payroll was for
fewer than five working days/ eligible enpl oyees were to be all enpl oyees
who were enpl oyed at any tine during the five working days i medi at el y
prior tothe filing of the petition. 2 In this case the Enpl oyer had two
payrol | periods which ended prior to the filing of the petition. The
payrol | period endi ng Novenber 12 covered contracted enpl oyees,
therefore, the three workers who worked Novenber 12, but no other day in
the payrol| period were eligible voters and properly included by the

Board agent as part of the eligibility |ist.

19/ This argunent is based on Enpl oyer's mstaken belief that the only
rel evant payroll period was Novenber 5 through Novenber 11 for regul ar
enpl oyees. Based on this assunption, the Ewl oyer argued that eligible
voters are regul ar enpl oyees and those contracted enpl oyees who wor ked
days in their own payrol | period which fell wthin the payroll period
for regul ar enpl oyees.

20/ 8 Gal. Admn. Code Section 20355 (1S75) ; re-enacted as 8 Cal .
Admn. Gode Section 20352 (1976).
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The question renai ns whet her four enpl oyees who were eligible to
vote, but who were not included on the voter eligibility list because they did
not work on the days of Novenber 10, 11, or 12, were disenfranchised. % The
Drection and Notice of Hection issued by the Board agent stated that
eligible voters were "those enpl oyees in the unit who were enpl oyed during the
payrol | period fromMNovenber 5 to Novenber 12." This notice correctly
descri bed a period whi ch enconpassed the payrol| periods of both regul ar or
contracted enpl oyees. |f the four enpl oyees al |l egedl y di senfranchi sed had
received this notice, they woul d have known they were eligibl e voters because
they worked at sone tine in the period described. No evidence was introduced
to show that these four enpl oyees attenpted to vote, but were prevented from
doi ng so because their nanes did not appear on the eligibility list.#?  The
Epl oyer's objection is premsed on specul ation as to possi bl e scenari os,
rather than on factual evidence of disenfranchi senent, and shoul d be

di sn ssed. &

217 As noted above, the Enpl oyer argued that five eligible voters were not
included on the eligibility list, however, evidence showed that one enpl oyee
who did not work on the days used to conpile the eligibility |ist was

nevert hel ess included, "inclusion of these four enpl oyees rai ses the nunber of
eligible voters to 123.

22/ If these four enpl oyees had attenpted to vote, the Board agent m ght
have al |l oned themto do so, if they presented evi dence of having worked in the
eligbility period, even though their nanes did not appear on the eligibility
list.

23/  See Superior Farmng Gonpany, 3 ALRB Nb. 35 (1977), in which the Board
notes that to "begin overturning el ections on possibilities would certainly be
a conpl ete abdication of that obligation charged to us by statute to assure
farmworkers secret ball ot elections."



1. Board Agent’s Abuse of Dscretionin Fnding Certification
Petition Tinely Fled

A petition for certification nust allege that the nunber
of agricultural enpl oyees currently enpl oyed by the enpl oyer, as
determned fromhis payrol|l immediately preceding the filing of the
petition, is not |less than 50 percent of his peak agricul tural
enpl oynent for the current cal endar year.?  The Board may not
consider a petition as tinely filed unl ess the enpl oyer's payrol |l
reflects 50 percent or peak.Z In deternining whether a peak
allegation is correct and the petition tinely filed, the Board nmay
not nake peak agricultural enploynent for the prior season al one a
basis for its finding, but nust al so estinate peak enpl oynent on the
basi s of acreage and crop statistics applied uniformy throughout
California, and upon all other relevant data.?  An objection that
an enpl oyer's current payroll did not reflect 50 percent of peak nust

be made within five days after an el ection.
The 50 percent of peak provision in the Act recognizes that

agriculture is a seasonal occupation for a majority of agricultural

enpl oyees.Z | n order to provide the fullest scope for enpl oyees'
enjoynent of their right to select a bargaining representative in a
secret ballot election, the 50 percent of peak requirenent requires that
the Board conduct elections at a tinme when a representative nunber of

enpl oyees are on an enpl oyer's payroll and eligible to

24/  Labor Code Section 1156. 3(a).

25/ Labor Code Section 1156.4; see al so N shi kawa Farns v. Mihoney, 66
Gl . App. 3d 781 (1977).

26/ Labor (ode Section 1156. 4.

2__7/ Labor Gode Section 1156. 3(c); Harden Farns of California, |Inc.
ALRB No. 30 (1976).

28/ Labor Code Section 1156. 4.

, 2
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vote.? Inthis regard, the rapid turnover in workforce characteristic of mich
of Galifornia agriculture conbines wth the requirenent that el ections be
conduct ed only when an enpl oyer's payrol| reflects 50 percent of peak to create
peculiar difficulties in determning that a petition for certificationis tinely

filed with respect to peak.® As is the case with many provisions of the Act,

the burden of confronting these difficulties falls in the first instance on the
regional director and Board agent in charge of the el ection, but parties are
expected to provide necessary infornmati on. For exanpl e, a person or union
petitioning for an el ection nust allege that the enpl oyer is at 50 percent of
peak and provi de the approxi nate nunber of enpl oyees currently enpl oyed in the

unit and the Enployer's agricultural comrmodities.®  Wthin 48 hours of the

filing of a petition, an enpl oyer nust provide the Board with certain
information, including a statenent based on evi dence avail abl e to the enpl oyer

of the highest single week enpl oynent during the precedi ng year and a stat enent
of the acreage devoted to each crop during the current cal endar year.®? Failure
to provide this information nay give rise to a presunption that the petitionis

tinely

29/ See Labor (Gode Section 1156. 4.

30/ See Lu-Hte Farns, 2 ALRB No. 49 (1976) in which the Board observed how
the turnover factor affected notice requirements and the responsibilities of
the regional director and Board agents under the Act.

31/ Labor (ode Section 1156.3(a); 8 Cal. Admn. CGode Section
20305(a) (1975); re-enacted as 8 Gal. Admin. (ode Section 20305(a) (1976).

32/ 8 Gal. Admin. (ode Section 20310(d)(1975); re-enacted as 8 Cal. Admin.
Gode Section 20310(a) (1976) .
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filed with respect to the enployer's peak of season.® An
enpl oyer agai nst whomthe presunptions are invoked nay not |ater
raise his own msconduct as a ground for setting aside the
el ection for lack of 50 percent of peak.®

It is clear fromthese requirenents that the Act and
regul ati ons contenpl ate the exercise of reasonabl e discretion by the
regional director and Board agents in determni ng whether a petitionis
tinely filed wth respect to peak. Aninquiry into natters related to
peak is part of the larger admnistrative investigation conducted by the
regional director and Board agent in charge upon the filing of a
petition, to determne whether there is reasonabl e cause to believe that
a bona fide question of representation exists so that an el ecti on shoul d
be directed.® The requirenent that an enpl oyer's payroll reflect 50
percent of peak furthers this overriding consideration by naking a

determnation that the petition was filed at a tinme when a representative

33/ 8 Gal. Admn. (ode Section 20310(e) (1975) ; re-enacted as 3 Gal.
Admn. Gode Section 20310 (e) (1) (1976).

34/ 8 Gal. Admn. Gode Section 20355(b) (1975); re-enacted as 8 Cal.
Admn. Gode Section 20365(d) (1976).

35/ See Labor Gode Section 1156.3(a); 8 CGal. Admn. Gode Section
20300(b) (1975) ; re-enacted as 8 CGal. Admn. Code Section 20300( a)
(j)(2976). In particular, Section 20300(j}(2) of the current

regul ations nmakes it clear that the regional director's determnation as
to the average enpl oyee days worked in the current payroll period which
relates co peak is also part of the admnistrative investigation into
show ng of interest.
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nunber of an enpl oyer's enpl oyees are working and eligible to vote an
el enent of the determnation that a bona fide question of representation
exi sts.

In carrying out their responsibilities wth respect to the 50
percent of peak requirenent, the regional director and Board agent in
charge nust apply nethods and standards which will properly assess, under
the particular facts of the case, whether a representative vote is
possible at the tine the petitionis filed. Because enpl oynent patterns
vary fromcrop to crop and fromenpl oyer to enpl oyer, the regional
director and Board agent in charge nust use nethods for naking this
determnation which are flexible enough to permt themto resol ve the
overriding question of the possibility of a representative vote w thout
bei ng constrai ned by nat henatical forml as which nay not be applicable to
continual |y evolving factual situations. Board decisions have recogni zed
the necessity for a variety of nethods for determning peak. In Mrio

Sai khon, Inc.,® the Board hel d that, where an enpl oyer's peak enpl oynent

fluctuated greatly because of a high rate of enpl oyee turnover, the
proper nethod for determning peak enpl oynent was to take an average of
the nunber of enpl oyee days worked on all days of a given payroll period.
In later cases, the Board found that this nethod had to

be nodi fied where there were different payroll periods for different

groups of enpl oyees,® or where a given payroll period

36/ Mirio Saikhon, Inc., 2 ALRB No. 2 (1976).

37/ Luis A Scattini & Sons, 2 ALRB Nb. 43 (1976).
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cont ai ned Sundays or ot her days which were not representative of the enpl oyee
conpl enent on other days in the period.® In still later cases, the Board has
indicated that the proper nethod for determning whet her an enpl oyer's payrol |
refl ected 50 percent of peak woul d conpare the nunber of eligible voters to peak

agricul tural enployment.® Thus, in Kawano Farns, Inc.,” the Board held that the

regional director was free to rely on the two rel evant payrol s supplied by the
enpl oyer and that, the 649 enpl oyees in the current payroll easily reflected 50
percent of the 930 enpl oyees enpl oyed | ater that year at peak season and of the 796
enpl oyees during the enpl oyer's peak the precedi ng year.

Inthis case, the Enpl oyer infornmed the Board agent in charge that it was
not at 50 percent of peak sonetine prior to the pre-el ection conference. Two days
before the el ection, on Novenber 22, the Board agent determned that the Enpl oyer's
payrol | reflected 50 percent of peak, and directed that an el ecti on be conduct ed.
The record does not indicate what evidence was supplied by the Enpl oyer in support
of its contention that it was not at peak, nor does it show what nethod the Board
agent in charge used in reaching his decision. Based on the facts in evidence, the
Board agent in charge coul d reasonably have determned that the petition was tinely

filed wth respect to peak.

38/ Ranch No. 1, Inc., 2 AARB No. 37 (1976).

39/ Valdora Produce Gonpany, 3 ALRB No. 3 (1977); Kawano Farns, Inc., 3 ALRB
No. 25(1977). In Valdora, the Board made it clear that the current payroll was
not limted to persons on a pi ece of paper/ but woul d i ncl ude the persons such
as enpl oyees absent due to illness or vacation, who woul d be eligible to vote.

40/ Kawano Farns, Inc., supra, note 39.
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Both parties agree and the facts show that the Enpl oyer's
period of peak agricultural enploynent was July 2 through July 8 and t hat
during that period there was a fairly large turnover in the workforce. %

The Enpl oyer al so argues that those enpl oyees working in its nel on harvest
in Arizona during this period should be counted as part of its peak agri -
cultural enploynent. Whlike the National Labor Relations Board, the ALRB
has no jurisdiction over operations outside the Sate of Galifornia, and
consequent |y cannot include an enployer's Arizona operations wthin the
bargaining unit.®? Snilarly, such operations may not be considered for
pur poses of conputing peak agricultural enpl oynent. Labor Gode Section
1156. 4 states that crop and acreage statistics are to be applied uniformy
throughout the Sate of CGalifornia; it does not provide for application in
Arizona or any other state.

Excl udi ng Ari zona enpl oyees, the Sai khon net hod, which the Enpl oyer
contends is appropriate, produces an average nunber of enpl oyee days worked in
the peak period of 98, 103, or 109, dependi ng on whether Sunday, July 6, or a
holiday, July 4, or both, are excluded because incl usion of enpl oyees worki ng
on those two days, while significant, would result in an average nunber of

enpl oyee days which is not representative of the average of the

41/ Approxinately 199 different persons worked, but no nore than 116
persons were enpl oyed on any day daring this period.

42/  Bruce Church, Inc., 2 ALRB No. 38 (1976).
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other days in the period. %

The probl emof unrepresentative days is conpounded in the
current payroll period. The Enpl oyer argues that 'any unrepresentative
day excluded in the peak period shoul d al so be excluded in the current
payrol | period, but inthis respect the periods are in no way conparabl e
because of the change in the enpl oynent pattern. The Enpl oyer al so
argues that only the payrol| period for regul ar enpl oyees is rel evant and
that contracted enpl oyees are pare of the conputation only to the extent
they worked on days which fall wthin the payroll period of regular
enpl oyees. n such days they are added to the nunber of regul ar
enpl oyees. This produces an average nunber of enpl oyees worki ng
each day in the period of 35 or 40, depending on whether or not an
unrepresent ati ve Sunday is excluded.? However, facts show that there
were two current payroll periods, one for regul ar enpl oyees and one for
contracted enpl oyees. The UFWargues that average enpl oyee days wor ked
shoul d be conputed separately for the two periods and then added

together to find the total average

43/ Adding 109, 108, 71, 116, 70, 106, and 105 produces a total or 685
enpl oyee days worked in the period. D viding by seven days in the

peri od produces average enpl oyee days worked of 93. If the 70 enpl oyees
who worked on Sunday, July 6, are excluded the total is 615, which

di vided by six days, produces 103 average enpl oyee days wor ked of 103.
If the 71 enpl oyees who worked on the holiday, July 4, are al so

excl uded, the total becones 544 and the average enpl oyee days worked i s
1009.

44/  Adding 15, 15, 12, 11, 5, 32, and 107 for the period of

Novenber 5 through 11 produces a total of 242 enpl oyee days worked in
the period. DOviding by seven days produces average enpl oyee days
worked of 35. |If the five regul ar enpl oyees who worked on Sunday,
Novenber 9, are excluded, the total becomes 242, which divided by 6,
produces 40 average enpl oyee days wor ked.
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enpl oyee days worked in the current payroll. 1In doing this, the UPWwoul d
excl ude an unrepresentative Sunday wthin the payroll period of regular

enpl oyees, and four unrepresentative days wthin the payrol| period of
contracted enpl oyees on whi ch no contracted enpl oyee worked. This produces an
aver age enpl oyee days worked of 99.

| find that a proper application of the Sai khon nethod in this case

produces a peak enpl oynent of 98. Neither the holiday, July 4, nor the
Sunday, July 6, should be excluded in conputing this figure, since a
significant nunber of enpl oyees, 71 and 70 respectively, worked on those days.
To det erm ne average enpl oyee days worked in the current payroll, the two

payrol | periods shoul d 45 be conputed separately and then totaled. In Luis A

Scattini & Sons,® the Board indicated that, where an enpl oyer has both regul ar

enpl oyees and workers hired through a | abor contractor who are paid in

different payroll periods, the Sai khon nethod nust be nodified to conpute

aver age enpl oyee days worked for each group of enployees.® |f such a nethod
is used here, it produces a figure of 12 for regul ar enpl oyees and a figure of

86 for contracted

45/ Luis A Scattini & Sons, supra, note 37.

46/ A though Scattini concerned payrol| periods which differed, greatly in
I ength, the rational e behi nd doi ng separate conputations applies here where
the payrol| periods were the sane length. In this case, conbining the two
payrol | periods woul d produce a figure which does not accurately reflect the
Enpl oyer’ s current payrol |, because days worked by contracted enpl oyees are
concentrated at the end of one payroll period and the begi nni ng of anot her,
whi | e days worked by regul ar enpl oyees are spread across all days of their
payrol | period.
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enpl oyees. *  Wien added toget her, average enpl oyee days worked in
the current payroll is 98. S nce 98 reflects nore than 50 percent of
the 98 in the peak payroll period, the petition was tinely filed.

The facts of this case illustrate some of the problens created

by any requi renent that one Sai khon fornula be rigid y-applied in all

situations. HFrst, the Enployer had only one payroll in the peak
period,- but two in the current payroll period. Second, working days for
contracted enpl oyees in the current payroll period spanned two different
payrol | periods. Third, there is no clear understandi ng of what
constitutes an unrepresentative day; furthernore, it may not be possible
to excl ude the sane nunber of unrepresentative days in the two
conparative payrol | periods because of differences in enpl oynent patterns
and operations in the conparison periods. If unrepresentative days are
excl uded, a question arises as to what kind of average nunber is being
produced. Fourth, no matter what variation of the Sai khon nethod is
used, the figure which is intended to represent the enpl oyer's current
payroll wll be less than the actual nunber of enpl oyees currently

enpl oyed and eligible to vote in an election. For exanple, in this case
the Enpl oyer's conputation produces a figure which is 83 fewer than the
nunber of eligible voters, while the UPWconputation is 25 fewer

Fnally, any nethod for conputing whether an enpl oyer's payroll reflects
50 percent of peak is valid only as long as it is an effective tool which

can be used by the

47/ Adding 15, 15, 12, 11, 5, 13, and 12 produces a total of 83 regul ar
enpl oyee days wor ked, whi ch divided by seven days, gives an average
regul ar enpl oyee days worked of 12. Adding 69, 95, and 95 produces a
total of 259 contracted enpl oyee days worked, whi ch divided by three days
worked in the seven-day payrol|l period, gives an average contracted

enpl oyee days worked of 86. Adding 12 and 86 produces average enpl oyee
days worked for all enployees in the current payroll of 98.
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regional director or Board agent in charge to determne that a petitionis
tinely filed because a representative vote, consistent wth statutory
standards, is possible at the tine a petitionis filed. This finding i s not
susceptible to strictly nmathenati cal conputation, but rather requires a
wei ghing of relevant factors and an exerci se of judgnent based on avail abl e
dat a.

Because of these considerations, another nethod of determning
whet her a petitionis tinely filed mght be to conpare the enpl oyer's current
payrol |, which al so represents the eligible voters, to the enpl oyer's peak

agricul tural enploynent. In Valdora Produce Conpany,?® the Board added the

nanes of thirteen workers inproperly excluded fromthe eligibility list to

enpl oyees on the list and then conpared this figure to the enpl oyer's peak
agricultural enploynent. In this case, such a conparison woul d produce

123 el igibl e voters which when conpared -co a peak agricul tural enpl oynent of
98 shows that the petition was tinely filed.® |f eligible voters are conpared
to peak agricultural enpl oynent, neasured by actual persons working in the peak
payrol |, the conparison is 123 to 199 which again reflects nore than 50 percent
of peak. The Board agent in this case did not abuse his discretion in finding
that the petition was tinely filed wth respect to peak where appropriate

net hods indicate that the Enpl oyer's current pay-

48/  Val dora Produce Gonpany, supra, note 39.

49/ Wiile this conparison at first glance may not seemappropriate, It

beconmes so when one considers that peak agricul tural enpl oynent is not

identical to nunber of enpl oyees. Peak agricultural enploynent is an estinate
of the nunber of enpl oyees required to performspecific agricultural |abor on a
given acreage of a particular crop. On the other hand, current payroll
represents a real nunber of enpl oyees eligible to vote in the election. The
sol e concern i s whet her these enpl oyees reflect 50 percent of peak agricul tural
enpl oyment so that a vote by themcan be considered representative of the

w shes of the enpl oyer's workf orce.
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roll reflected 50 percent of peak and there is no show ng chat he nade a
clear error in judgnent in his concl usion upon a wei ghi ng of rel evant
factors.® This objection shoul d be disnissed.
[11. Inadequate Notice to Enpl oyees of Tines and H aces of the
Hection
Board agents have discretion to give as adequate noti ce

as possibl e of the exact tine and place of an election,® and to devise

means of doi ng so whi ch are appropriate under the circunstances.® In
this regard, the Board has noted that the requirenent of the Act that an
el ection be held wthin seven days of the filing of a petition conbi nes
wth rapid turnover in the workforce characteristic of nuch of Galifornia
agriculture to create peculiar difficulties in providing such notice.
Recogni zing these difficulties, the Board has upheld an el ection in which
noti ce of an election set for 800 a.m was not available until mdnight
of the preceding day.® Wiile that el ection involved a high voter turnout
and a margin of victory that could not be overturned had every eligible
voter voted, the standard renains that, for an el ection to be overturned
because of inadequate notice, there nust be evidence that sone enpl oyees
did not vote because they did not receive notice of the election.® In
the absence of evidence that any voter or voters were denied the
opportunity to vote by the notice procedures used, the nere fact that a
mnority of eligible voters participated in an el ection would not in
itself constitute grounds for setting

50/ See McBee v. Bomar, 296 F.2d 235, 237 (6th dr. 1961) in which

abuse of discretion is defined as "s. clear error of judgnent in the

concl usi on. . . reached upon a wei ghing of the relevant factors."
51/ RT. Englund Gonpany, 2 ALRB No. 23 (1976).
52/ Lu-Stte Farns, supra, note 30.

53/ Harden Farns of _ Galifornia, Inc. , supra, note 27.
54/ Jack or Marion Radovich, 2 ALRS No. 12 (1976).
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asi de an el ecti on. ®

Inthis case, the official Drection and Notice of Hection was not
prepared and ready for distribution until approxi nately seven hours before the
first balloting was scheduled to begin at the B ythe site, and 12 hours before
bal | oti ng began at the Wnterhaven site.® The Enpl oyer argues that the high
turnover in contracted enpl oyees, when coupled wth the short tine provided for
noti fyi ng enpl oyees, did not allowfor sufficient notice to enpl oyees, as
evidenced by the fact that only 64 enpl oyees, of 123 eligible, cast ballots in
the election. Wile a 57 percent turnout is not an extrenely high turnout, and
those not voting coul d have affected the outcone to the el ection had they vot ed,
no evi dence was presented to show that any of those not voting did not have an
opportunity to do so because of the notice procedures used. Absent such
evidence, it would require sheer specul ation to conclude that the | ow voter

turnout was due to inadequate notice. The objection shoul d be di sm ssed.

55/ Lu-Ete Farns, supra, note 30.

56/ As stated previously, the factual stipulations do not indicate which of
three notices was actual ly distributed to enpl oyees. No enpl oyees testified,
therefore it is inpossible to- determne whether even had they received a
notice, they woul d have had adequate infornmation on the exact tines and pl aces
of the el ection.
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RECOMMENDATT CN

Based on the findings of fact, anal ysis, and concl usions, | recommend
that the Enpl oyer's objections be dismssed and that the Uhited FarmVrkers of
Arerica, AFL-AQ be certified as the excl usive bargaining representative of all

the agricultural enpl oyees of the Enployer in the Sate of Galifornia, excluding
of f -t he-farm packi ng shed and vacuum cool er pl ant enpl oyees.

DATED  June 23, 1977

Respectful |y submtted,

'\f e Zf“‘/%,,

JAMES E. FLYNN
Investigative Hearing O ficer
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