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DEQ S AN AND CERITH CATITON GF
REPRESENTATI VE

Pursuant to the provisions of Labor Gode Section 1146,
the Agricultural Labor Relations Board has del egated its authority
inthis proceeding to a three-nenber panel. ¥

Followng a petition for certification filed by the UFWon
January 21, 1976, an election by secret ball ot was conducted on January
28, 1976, anong the agricultural enpl oyees of Abatti Farns, | nc., and
Abatti Produce, Inc. The tally of ballots furnished to the parties at
that tine showed that there were 242 votes for the UFW 124 for the
Teansters, 18 for No Uhion and 52 unresol ved chal | enged bal | ots, which
are not outcone-determnative. Thereafter, the Enpl oyers filed tinely
obj ections, 12 of which were dismssed by the Executive Secretary.

Intervenor Teansters also filed tinely objections, three of which were

di smssed by the Executive Secretary. The



one renai ning Teanster obj ection and the two renai ni ng Enpl oyer obj ecti ons
were noticed for hearing by the Board' s Executive Secretary.

The hearing was conducted on My 16, 17 and 18, 1977, in B
Gentro, Galifornia, before Investigative Heari ng Examner Thonas Sobel .
As no evidence other than the initial declarations was introduced in
support of the Teanster objection, that objection was di snmissed by the
Hearing Examner. Testinony was recei ved with respect to the Enpl oyers'
objection that Avatti Farns, I nc., and Abatti Produce, | nc., should not
be considered joint enployers and as to their objection that the Board
Agent closed the polls at one site pronptly at 1: 00 p. m and refused to
permt waiting enpl oyees to cast their ballots, and that later in the day
at adifferent polling site he inserted a ballot into the box after it was
seal ed.

h July 19, 1977, the Investigative Hearing Examner i ssued
hi s Decision, in which he concluded that Abatti Farns, I nc., and Abatti
Produce, I nc., constitute a single enployer and recommended that the
obj ections be overruled and that the el ection be upheld. The Enpl oyer
filed tinely exceptions to the report and a supporting brief.

The Board has considered the objections, the record, and the
Investigative Hearing Examner's Decision in light of the exceptions and
a supporting brief and hereby affirns the rulings, findings and
concl usions of the Investigative Hearing Examner and adopts his
reconmendati ons. |n so doing, however, we do not condone the conduct of
the Board Agent at the two polling sites in question. A though the

actions of the Board
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Agent coul d not have affected the results of this el ection and do not
warrant setting aside the election, it was inproper for himto turn
away a voter during a schedul ed voting period and to insert an
additional ballot in the box after it had been seal ed even if, as one
observer testified, the ballot was a chal | enged one and the observers
thereafter re-signed the ballot box. V¢ consider Tidelands Marine
Services, Inc., 116 NLRB No. 162, 38 LRRM 1444 (1956), cited by the
Empl oyer inits brief, to be inapposite, as in that case the unseal ed
bal | ot box was transported under conditions that mght have permtted
access thereto by one party outside of the presence of the other.

The obj ections in this case are hereby overrul ed, the
election is upheld and certification is granted.

CERTI FI CATI ON GF REPRESENTATI VE

It is hereby certified that a najority of the valid votes
have been cast for the Uhited FarmVWrkers of Arerica, AFL-AQ and
that, pursuant to Labor Code Section 1156, the said | abor organization
is the exclusive representative of all agricultural enpl oyees of Abatti
Farns, I nc., and Abatti Produce, | nc., for the purposes of collective
bargai ning, as defined in Labor (bde Section 1155.2 (a), concerning
enpl oyees' wages, working hours and other terns and conditions of
enpl oyrnent .

Dat ed: Novenber 18, 1977

GERALD A BROMN, (hai rnan
RONALD L. RJ Z, Menber
HERBERT A PERRY, Menber
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STATE CF CALI FORN A
ACGRI GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:
ABATTI FARVS, |NC, Case No. 76-RG 17-E(R

and
ABATTI PRODUCE, | NC.,

Enpl oyers,
and
UN TED FARM WRKERS CF
AMER CA, AFL-A Q

Petitioner,
and
VEESTERN CONFERENCE OF TEAMSTERS,

I nt er venor .

Thomas Nassif, Byrd, Sturdevant, Nassif &
Pinney for Abatti Farns, Inc.

R chard Strickland, P ourd, Bl une,
Scoville and Siddell for Abatti
Produce, | nc.

d enn Rothner, Susan Alva ,for United Farm
Wrkers of Anerica, AFL-A O

John Mal oof, Ornes, Farrell, Mnroy &
Drost for Vestern Conference of Teansters
DEA SI ON
THOVAS SCBEL, Investigative Hearing Examner: This case was
heard by ne in B Centro, CGalifornia, on My 16, 17 and 18, 1977
Pursuant to Petition for Certification filed by the United Farm

VWrkers on January 21, 1976, a representation el ection was held



anong the enpl oyees of Abatti Farns and Abatti Produce on

January 28, 1976. The result was:

AW 242
VCT 124
No Lhi on 18
Unresol ved Chal | enged Bal | ot s 52

Empl oyers, Abatti Farns and Abatti Produce (hereafter called Farns and
Produce), and Intervenor, Vestern Conference of Teansters, tinely filed
petitions alleging a variety of msconduct as grounds upon which to
overturn the election. Pursuant to his authority under 8 Cal. Admn.
Gode Section 20365( ¢ ) , the Executive Secretary di smssed sonme of these
obj ections and set for hearing the fol |l ow ng:

l.

(bj ection Fled by the Véstern Conference of Teansters

1. That the United Farm \WWrkers canpai gned anong

those waiting to vote and that such canpai gning, if
any, affected the outcone of the el ection;

I,
(bj ections Filed by Enpl oyers

1. That the enployers of Abatti Produce Conpany and the
enpl oyees of Abatti Farns, Inc. should not be included in
a single bargaining unit; and
2. That the Board agent refused to permt voters waiting to
vote to cast their ballots in order to close the polls
pronptly at 1:00 p.m, and that a Board agent slipped a
ballot into the ballot box after it was seal ed.
Al parties were represented at the hearing and were given full
opportunity to participate in the proceedi ngs including the opportunity
to present oral argunent at the conclusion of the hearing. Additionally,

parties were given leave to file witten briefs.
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Uoon the entire record, including ny observation of the deneanor of w tnesses,
and after consideration of the argunents nade by the parties, | nake the
follow ng findings of fact and concl usi ons of |aw
.
TEAMSTER OBJECTI ON

At the hearing, Intervenor Véstern CGonference of Teansters, appearing
through its Gounsel, declined to present any evidence in support of its
allegations of United FarmWrkers' msconduct, but chose to rest its case upon
the declarations on file with the Board.¥ Because these declarations are nerely
hear say and because, under Board regul ati ons, hearsay al one cannot support a
finding of fact, 8 Cal. Admn. Gode Section 20370( c) , | dismssed the Teanster
obj ect i on.

.

BEMPLOYER CBIJECTI ON\S
VOIT NG | MPRCPR ETI ES

Enpl oyers contend that two incidents of alleged inpropriety in voting
procedures, either taken together or separately, justify overturning the
election. Both incidents involve the casting of ballots, although one of them
entails the Board agent's refusal to permt a voter to cast his ballot prior to

the closing of the polls

“Board regul ations applicable at the time of this election required parties
filing objections based upon the conduct of the election or based upon conduct
affecting the results of the election to file "declarations or other evidence
establishing a prina facie case in support of” their objections. 8 Cal. Admn.
Code Section 20365(d); see also Interharvest, Inc., 1 AARB No. 2. This

requi renent renai ns unchanged in the Board's revised regulations. 8 CGal. Admn
Code Section 20365 (c).



and the other entails the Board agent's permtting a voter to vote after the
pol I's had cl osed and the bal |l ot box had been seal ed. Because each of these
events took place at a different polling site/ | wll characterize the forner
as the third site incident and the latter as the Gal exico incident.
A

At the pre-election conference, three polling sites were
agreed upon with a fourth to be used if the nustard crewdid not work.?  The
polls at the third site were to be open from11:30 to 1: 00 p. m. It was al so
agreed that the polls woul d remai n open as | ong as workers were there to vote.
Janes House and Doris Hess, two of enpl oyers' observers, testified that they
were present at the third site at around 1: 00 p. m. when, despite the poll's
still being up and the ball ot box's not having been seal ed, the Board agent

refused to permt a single voter, a truck driver, to vote. ¥

The testinony of both wtnesses was fragnentary. Neither wtness
heard the entire conversation between the Board agent and the voter.
cross-examnation all that M. House coul d renenber was overhearing the truck
driver tell the Board agent sonething like, "If that's theway it's going to

bel' mnot going to vote." Ms.

Z e of the Enpl oyers' dismssed objections was that the use of a fourth
site was contrary to the agreenent of the parties because the nustard crew di d
work on el ection day. The Executive Secretary dismssed this objection and
El_npl _oye(’rj‘J s did not request the Board to reviewthe Executive Secretary's

i smssal .

¥ Enpl oyers contend in their objections petition, Paragraph 12, and in their
post-hearing briefs that nore than one voter was turned anway, Brief for Abatti
Farns, p. 13; Brief for Abatti Produce, p. 3. Wile there was testinony that
two truck drivers were on the scene, the evidence does not establish that nore
than one truck driver wanted to vote. Wothout sone evi dence of the second
man's desire to vote, an alleged refusal to permt himto vote i s neani ngl ess.
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Hess, on the other hand, testified that she heard the Board agent tell
the truck driver that he (the truck driver) would have to go to
Calexico in order to vote, the inplication being that the third site
polls were cl osed and those at Cal exi co woul d next be open. No one
heard the Board agent tell the driver that he could not vote at the
third site. In rebuttal, Reuben Vasquez testified for the United Farm
VWrkers that he was told by the Board agent that the truck driver

di dn't vote because, upon hearing that his vote woul d be chal | enged,
“and his ballot placed in an envel ope bearing his nane, he deci ded not
to vote at all. Sr. Vasquez's testinony was renarkable for his
inability to recall nmuch nore than what contradicted enpl oyer's
version. A selective nenory i s, by definition, unreliable with
respect to everything not selected by it and at some point the

appear ance of so many gaps in its fabric cast doubts upon its capacity
toretain anything at all. Sr. Vasquez's nenory passed that point.
Thus, | find the House-Hess version to be true: the Board agent did
turn anway a voter while the polls were still up and prior to the

sealing of the ballot box.

Y Ms. Hess testified that the UFWwas routinely chal | engi ng truck
drivers. Neither M. House nor Sr. Vasquez was able to testify to
this. This routine challenging is not necessarily corroborative of
Sr. Vasquez's testinony inthat it also tends to support Enployer's
original theory, that the Board agent mght have been instructed to
exglude the truck driver fromvoting because of a pro-UWhbhias. See
infra, p. 6.

| presume, in the Vasquez version, that Sr. Vasquez is purportedly
quoting the Board agent who, in turn, is purportedly quoting the truck
driver. EBEvenif | were to credit Sr. Vasquez's testinony, therefore, |
do not feel it could support a finding of fact. If Sr. Vasquez were
testifying as to sonething he heard the truck driver say, such hearsay
would go to the truck driver's state of mnd, and woul d be adm ssi bl e
evidence. GComng through the nmediumof the Board agent, however, it
becones anot her [evel of hearsay which does not satisfy any exception.



B.

There is no factual dispute about what happened at the Cal exico
site. Janes House and Doris Hess both testified, and | so find, that after
the polls had closed and after the ballot box had been seal ed and after the
tape was signed by the observers, another voter appeared and the Board agent
(the sane Board agent who turned away the voter at the Third Site,)
permtted this late arriving voter to vote. After the voter narked his
bal | ot the Board agent pressed the tape flaps down in order to separate the
cardboard fromthe tape, thereby creating an aperture through which he
inserted the ballot.

Both M. House and Ms. Hess testified that they protested the
Board agent's letting the voter vote. M. House, however, testified that
this vote was chal l enged and that he thought he and Ms. Hess re-signed the
bal | ot box; Ms. Hess did not recall this. After the ballot had been
inserted and the box recl osed, neither M. House nor Ms. Hess acconpani ed
the box during the return to the ALRB s office where it was opened and vot es
count ed.

Enpl oyers have advanced two theories in their briefs to justify
their contention that the el ection should be overturned. A the hearing,
however, Counsel for Abatti Farns attenpted to elicit testinony in support
of athird theory, not briefed, but inplied inits original petition, that
the reason the Board agent refused to permt the truck driver to vote before
the polls had closed at one site although he permtted a voter to vote after
the polls had closed at another site, was to naxi mze the franchi se of UFW

supporters. A though Enpl oyer attenpted to adduce testinony which



mght tend to show bias on the part of the Board agent in refusing to
permt the truck driver (presumably an anti-UWvoter,) to vote and in
permtting the voter at the Calexico site to vote, its wtnesses were
unabl e to provi de any evi dence of bias. The nere juxtaposition of two
such contrary decisions does not conpel an inference of bias; the second
decision may sinply be the result of second-thoughts about the first.

Enpl oyers presently argue that the Board agent's turni ng awnay
of the truck driver warrants overturning the el ection both because it was
a violation of the agreenent to keep the polls open as well as a
violation of the Board's "Representation Case Qiidel i nes and Manual of
Procedure.” The Manual provi des:

Al inthe voting line at the tine schedul ed for closing

shoul d be permtted to vote, even though the election is

prol onged thereby. Those who join the line thereafter

shoul d be permtted to vote so long as the ball ot box has

not been seal ed or opened. >
| cannot conclude that violation of the agreenent to keep the polls open
Is a ground for setting aside this election. The refusal to permt the
truck driver to cast a single vote in an el ection won by nore than 100

votes, ¥absent any showi ng of discrimnation, presents no question as to

the fairness of the election process itself. See Perez Packing Co. , 2

ALRB No. 13, p. 4 That the refusal to permt sonmeone to vote m ght
violate the Quidelines is of little noment in that the Board has

determned that they are not

See Representation Quidelines and Manual of Procedure, p. 62;
Representation Case Manual, p. 65. The "Case Manual " is a revised
edition of the "Representation Quidelines."

%Se NNRBvV. Wikening Mg. Co., 207 F.2d 98, 32 LRRV2667, refusing
enforcenent of 100 NLRB 1201, in which the Gourt set aside an el ection
in which a late voter was di senfranchi sed because the di senfranchi senent
affected the outcone of the el ection.



bi nding and that the gravity of deviations fromthemis to be neasured by
its tendency to interfere with the free choice of voters or to affect the
outcone of the election. Harden Farns, 2 ALRB M. 13, p. 12. This
i nci dent can have had neither effect. Wth regard to the Cal exi co
i nci dent, Enpl oyers once again urge that the el ection be set aside
because the insertion of the ballot into the box after it has been seal ed
is aviolation of the Board's election manual. As noted above, the Board
does not regard these guidelines as binding so that deviation fromthem
is not a ground for overturning an el ection.”

Enpl oyers' najor argunent is that, the box once havi ng been
seal ed and the tape signed, the breaking of the seal in order to insert
the late ballot violates the "integrity" (Farns' brief) or the "sanctity"

(Produce's brief) of the ballot box. These

7/ As quoted by Enployers, Brief for Produce, p. 10; Brief for Farns,
pp. 16-17, the nanual reads:

"All inthe voting line at the tine schedul ed for
closing should be permtted to vote, even though the

el ection is prolonged thereby. Those who join the |ine
thereafter should be permtted to vote so long as the
bal | ot box has not been sealed. . ."

The nmanual actually reads: "those who join the line thereafter shoul d be
permtted to vote so long as the ballot box has not been seal ed or opened."
(BEphasis supplied). Athough a review of NLRB cases indi cates what m ght
be neant by this odd disjunctive, such apparent|ly contradictory guidelines
provi de reason enough for the manual to be regarded as nerely directory.

If | viewthis only as a problemof |ate casting of ballots, | can
find no precedent for overturning an el ection on account of it unless
the late votes be outcone determnative. As a rule, the NLRB | eaves
it tothe discretion of the Board agent conducting the el ection as

to whether a particul ar enpl oyee should be permtted to cast a late
ballot, Atlantic International Corp., 228 NLRB No. 187, p. 3,

Vst chester A astics of Chio, 165 NLRB No. 219, enforced 401 F. 2d 903
(1968), sothat the questionin late voting cases is usual |y whet her
to count the particular ballot. See Qauber Water VWrks, 112 NLRB
No. 1462 ( 1955) .



col orful inmages are expressive of a serious intention, shared by the
Board, to insure that tanpering with the ballot box does not occur. "The
integrity of the ballot box i s, of course, vital to the conduct of a secret
bal | ot el ection, and Board agents shoul d take every precaution reasonably
avail able to assure that integrity. Any inpairnment, or any substantial
possibility for the occurrence of such inpairnment, nay require that an

el ection be set aside.” Gilifornia Gastal Farns, 2 AARB No. 26, p. 7.

| have little doubt that if a party coul d show a Board agent
attenpted to surreptitiously slip a ballot into an al ready seal ed
bal | ot box, the election should be set aside. For | take preservation
of the integrity of the ballot box to reflect the Board's desire to
insure that the results of an election nmay be fairly taken to refl ect
the vote of enpl oyees and not of some other agency. ¥ Were, as in
this case, the irregularity conplained of is the Board agent's
insertion of (presunably) an agricultural enployee's? ballot into the
bal | ot box, in full viewof all the parties, there seens little reason
to overturn an el ection.

THE APPROPRI ATE BARGAI NI NG UNI T

Enpl oyers next contend that the enpl oyees of Abatti Farns, Inc.
and t he enpl oyees of Abatti Produce Inc. should not be included in a

singl e bargaining unit. To support this contention, Enployers

8 Thus, in Polyner's, Inc. v. NNRB 414 F. 2d 999, 71 LRRVM3107, cert,
den. 396 U. S. 1010, the Gourt assesses the possibility of irregularity in
the conduct conplained of inthis way: "Enployer's allegations
presupposed a spont aneous reaction by unknown parties to the fortuity of
the ball ot box and the blank ballots remai ning i n an unguarded but | ocked
station wagon, and the perfect execution of a plot to tanper," 414 F. 2d
at 1004, 71 LRRMat 3110. (Emphasis supplied)

9 Enpl oyer provided no evidence that, but for his late arrival, the
"voter" was otherwse ineligible to vote.



i ntroduced substantial evidence regarding their operations.

FI NDI NGS CF FACT

Abatti Farns, I nc., a Glifornia corporation, was incorporated
in 1967 for the prinary purposes of "planting, cultivating, irrigating,
grow ng and selling agricultural crops. . ." Abatti Produce, I nc., a
Galifornia corporation, was incorporated in 1967, for the prinary purposes
of "packing, shipping and selling . . . agricultural crops. . .." Both
corporations have the sane general purposes. The officers of Abatti
Farns are: President, Tony Abatti; Vice-President, Ben Abatti;
Secretary-Treasurer, Agnes Poloni. The officers of Abatti Produce are:
President, Ben Abatti; Vice-President, Tony Abatti; Secretary-Treasurer,
Agnes Poloni. Ben and Tony Abatti are brothers; Agnes Poloni is their
sister. The only stockhol ders of each corporation are the brothers, Ben
and Tony; each owns one-half of the stock of each corporation. Both
corporations share a single office location at 184 Commercial Avenue, H
Centro. This office is |leased by Abatti Produce. Agnes Pol oni manages
the office at which, beside Ms. Poloni, Doris Hess, Barbara Lloyd, Sandy
Véi sneyer, and M ke Ganakas work. Doris Hess does the payroll for Farns;
Barbara Ll oyd does it for Produce. Sandy Véi sneyer does the accounting
work for both corporations, and M ke Ganakas perforns financial and
accounting work for both corporations, including the preparation of
financial statements and inconme tax returns. He perforns the sane
functions for a third entity, the Abatti Brothers, a partnership

consi sting of Ben and Tony Abatti .
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Al enpl oyees are paid froma cormmon fund, described by M. Ganakas
as the Ben and Tony payrol | account whi ch was set up shortly before the
election in January of 1976. The payroll account is drawn agai nst an account
held in the nanme of the Abatti Brothers partnership. A though enpl oyees are
pai d by the partnership, each corporation reinburses the partnership payroll
account for the salaries attributable to the work perforned for it. Thus,
Produce rei nburses the payrol |l for Agnes Poloni, for Barbara LI oyd and for
Sandy Wi sneyer; while Farns reinburses the account for Doris Hess. Mke
Ganakas, who perforns the sane functions for both corporations, is paid by the
partnership; as are Ben and Tony Abatti thensel ves, who, taking no sal ary from
either corporation, take a drawfromthe part nership.

As the partnershi p advances sal aries, so it advances noney to each
corporation in order for Farns to grow and for Produce to harvest, the crops
owed by Avatti Brothers. Mke Ganakas testified that only the partnership
ows or leases agricultural land. Abatti Farns, which perforns a variety of
grow ng and farmng operations short of harvesting, frominitial preparation
of the ground to actual planting and plant care, neither ows nor |eases | and.
It operates only as a customfarner, both for the partnership itself and for
other farners. 1In both cases, it receives only a fixed fee for the work
perforned. Wile the terns of its customfarmng work are the sane, whet her
perforned on crops owned by the Brothers, or on crops owned by ot her farners,
it does not receive paynent fromthe Brothers for the work it perforns except

interns of credits toits account wth the partnership. Thus,
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the partnershi p advances the noney to Farns to grow a certain crop for a
fixed fee which appears on the corporation's account with the partnership.
Abatti Brothers takes the profit fromthose crops, or absorbs the | oss.

The sane sort of arrangenent obtains between the partnershi p and
Produce except that Produce, instead of being a customfarmer, is a custom
harvester. Like Farns, it too perforns work for farners other than Abatti
Brothers; like Farns it too receives a fixed fee for the work it perforns.
And |like Farns, those of its costs attributable to crops owned by the
Brot hers are advanced by the Brothers and the fees derived fromthe
Brothers are credited to it by a systemof invoicing and charging on the
busi nesses' conputer accounts. Reconciling of the accounts is done on a
yearly, rather than on a crop-by-crop, basis.

Not all the farmng perfornmed by Farns is done on | and owned by
the Brothers; simlarly, Produce not only doesn't harvest everything grown
by Farns, but al so harvests for other farmers. Farns even harvests sone of
its own crops; but only flat, or field crops (such as, in 1976, alfalfa
and cotton). As a genera rule, those of Farns-grown crops not harvested
by either Farns or Produce are crops the harvesting of which requires
certain kinds of machi nery not owned by either of the corporations (such as,
in 1976, carrots and sugar beets). In the 1975-76 crop year the
harvesti ng breakdown of crops owned by the Brothers and grown by Farns was
as foll ows:

I. Harvested by Produce;

Cant al oupes 474 acres
\¥t er nel ons 210 acres
Lettuce 1, 580 acres
i ons 292 acres
Rapi ni 175 acres
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1. Harvested by Farns:

Afafa 3, 743 acres
Cotton 570 acres

[11. Harvested by Qher Qustom Harvesters;

Garrots ( by M ke Yur osek) 525 acres

Aspar agus( by Sun Wor | d) 973 acres

Broccol i (by Yurosek) 175 acres

Beets (by Ral ph Mranda and 825 acres
Leonard Quira)

Wieat (by Lee Havens) 3, 406 acres

The basic functional differentiation between Produce and Farns
Is which end of the agricultural operation they occupy: Farns grows and
Produce harvests. The type of work force each requires, therefore, is
different in that growng is a nurturing process whi ch takes pl ace over
tine, and harvesting is, relative to growng, an event. Farns' enpl oyees,
therefore, are salaried enpl oyees and work the year round, while Produce
enpl oyees are usual |y pi ece-rate enpl oyees. A though Produce has harvesting
operations for 8-10 nonths of the year, its work force i s nore seasonal and
workers are usually hired as individual crops are about to be picked. Even
as to Produce, however, Ray Hernandez testified that the majority of
Produce' s enpl oyees, though working only ten nonths of the year, work
steadily for Abatti Produce. The enpl oyees of each corporation are paid
differently. The functions performed by Farns' enpl oyees pl ace a prem um on
accuracy and thoroughness; therefore, sal aried enpl oyees best performthem
For harvesting, on the other hand, speed is required and pi ece-rate provides
the best incentive for it.

This rough differentiation in skills does not result in
absol ute segregation between the two cl asses of enpl oyees. Enpl oyers'
w tnesses testified that sonetines crews fromFarns w Il performsome

harvesting. For exanple, Ben Abatti testified that sprinkler
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creware referred to the rapini harvest. Ray Hernandez testified that
when such interchange takes place men are not assigned to this work, but
are nerely offered it when their regular work is slack. I do not find it
credi bl e that interchanges take place only voluntarily - no gate separates
these entities that woul d not easily be opened by either of the brother's
words. On the other hand there was no evidence as to the preci se amount
of enpl oyee i nterchange whi ch does take place. That it occurs was
testified to by Ben Abatti, Ray Hernandez and Reuben Vasquez.

The day-to-day nanagenent of Produce is the responsibility of
Ben Abatti. Responsibility for the nanagenent of Farns bel ongs to Tony
Abatti. Ben Abatti testified that he and his brother consult nearly daily on
the business of the two entities because crops conme in nearly every day of
the 8-10 nonth grow ng season. Besides this routine consultation, the two,
as equal sharehol ders of each corporation, consult on major decisions. He
gave invest nent deci sions as an exanpl e. Mreover, whenever one of the
brothers is unavail abl e the other takes charge of his brother's conpany.

Each of the brothers is responsible for the | abor rel ations of
the conpany of which he is president. Each is ultinately responsible for the
hiring for "hi s" corporation. Wile Abatti Farns has never had a union
contract, the enpl oyees of Abatti Produce have been represented by uni ons.
Produce' s truck drivers were under contract with the Teansters in the mddl e
of the early sixties; the Fresh Fruit and Veget abl e Wrkers began to cover
packi ng shed enpl oyees somewhat earlier and, for sone tine in the seventi es,
Produce had a contract with the Teansters for its (field) harvesting and

packi ng. Ben
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Abatti testified that he al one negotiated for Produce on these contracts.
Wile | credit his testinony as to the actual negotiations, | find
incredible the inplication that he never tal ked to Tony about what and how
to negotiate. |1f, as Ben Abatti testified, the brothers consult on major
decisions, it seens natural that they would talk about this: their

l'iveli hood depends on it.

EMPLOYERS THECRY

Enpl oyers' contend that Farmand Produce cannot be consi dered
joint enployers under either NLRB or ALRB precedent. 1 Under the NLRA a
determnation that two or nore entities are joint enployers is not
concl usive as to whether all their enployees belong in a single unit for
the national Board has discretion to determ ne whether the appropriate
unit is an "enployer unit, craft unit, plant unit, or subdi vision thereof

" 29 USC 159( b)

19 Enpl oyer al so argues that Produce and Farns cannot be consi dered
part of a multi-enployer unit. Wile | do not reach that question
because of ny findings on the joint enployer issue, enployer appears
to suggest that a joint enployer unit is a varlety of multi-enpl oyer
unit so that if enpl oyers cannot be appropriately placed in a multi-
enpl oyer unit, neither can they be considered jolnt enployers.

The ALRB first considered the issue of whet her
mul tiple corporations shoul d be considered as a
single bargaining unit in the case of Eugene
Acosta, et al ., 1 ARB No. 1, Brief for Farns,p.9.

Tony mnd, a joint enployer unit is not a variety of nulti-enployer unit
at all in that joint enployers are considered a single enployer for the
purposes of the Act. Thus, it is conceivable that two or nore enpl oyers
who mght not be considered joint enployers, mght still be part of a

mul ti - enpl oyer unit.
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(Enphasi s supplied).Under the ALRA however, the findings of joint
enpl oyer status (so long as the operations are contiguous) is
conclusive as to the unit question. The unit issue thus turns on the
identity of the enpl oyer:

The bargaining unit shall be all agricultural

(irlrpslfsolyze.es of an enployer. Labor Code Section

CONCLUSI ONS OF LAW

There is only one ALRB case on the joint, or single,

enpl oyer issue and that case declined "to announce any mechani cal

Y The distinction between the joint enployer inquiry for juris-

di ctional purposes, and the appropriate bargaining unit issue, once
jurisdiction has been established, has been frequently nade. An early
case (1939) explains:

The inference to be drawn. . . is that within the
neasuring of the Act, whoever as or in the capacity of an
enpl oyer control s the enpl oyer-enpl oyee relations 1 n an
integrated industry is the enployer. So interpreted it
can make no difference in determning what constitutes an
appropriate unit for collective bargai ni ng whet her there
be two enpl oyers of one group of enpl oyees or one

enpl oyer of two groups of enpl oyees. HEther situation
havi ng been established, the question of appropriateness
depends upon other factors, such as unity of interest,
conmmon control, dependent operation, saneness in
character of work and unity of l|abor relations. N.RBv.
Gristian A Lund (8th Cir.,), 103 F.2d 815 4 LRRM698,
702 (Enphasi s supplied).

For later exanples of this same distinction see Mercy Hospitals
of Sacranento, 217 NLRB No. 131; South Prairie Construction Co.
v. Local 627, @ U.S. | 96 Suprene Court 1842, 1844:

The Board's cases hold that especially in the con-
struction industry a determnation that two affiliated
firnms constitute a single enpl oyer "does not necessarily
establish that an enpl oyer-w de unit is appropriate, as
the factors which are relevant in identifying the breadth
of an enpl oyer's operation are not concl usively
determnative of the scope of an appropriate unit."
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rule. . ., but [rather announced that the Board will | ook to] such
factors as simlarity of the operations, interchange of enpl oyees,
common rmanagenent, common | abor rel ations policy, and conmon owner ship."
Louis Delfino Co., et al., 3 ALRBNo. 2 at p. 3. Some of these criteria
are what the NLRB | ooks to for jurisdictional purposes:

[ The NLRB] early reaffirned the |ong-established

practice of treating separate concerns which are

closely related as being a single enployer for the

purpose of determning whether to assert

jurisdiction. The question in such cases is whether

the enterprises are sufficiently integrated to

consi der the business of both together in applying

the jurisdictional standards.

The principal factors which the Board weights in

deci ding whet her sufficient integration exists

I ncl ude the extent of:

1. Interrelation of operations;

2. Centralized control of |abor relations;
3. Common nmanagenent; and

4. Common ownership as financial control.

NLRB, 21st Annual Report, pp. 14-15.

Al though sone of the criteria are different,* | cannot concl ude

that the Board intended to substitute the factors recited in Delfino for
those relied upon by the NLRB. Indeed, the reason the Board declined to
announce a nmechanical rule in Delfino was because "patterns of ownership
and nanagenent are so varied and fluid,” Q. dt. at p. 3, and the
pattern perceptible in the Abatti operation is quite different fromthat
found in Delfino. In Delfino it appears that the sanme business is nade

up, essentially, of four identical

12l For exanple, both criteria require reference to | abor rel ations policy

but, where the NLRB | ooks to centralized control of |abor policy, Delfino
apparently | ooks to whether there is a common | abor relations policy; where the
N.RB looks to interrelation of operation! Delfino |ooks to simlarity of
oper at i ons.

-17-



parts; while, in this case, what stands out is the integration of two

functional |y different parts. For the reasons stated bel ow, | conclude

that Abatti Farns, I nc., and Abatti Produce, | nc., are joint enployers.
COVMON OMNERSHI P

There is no question that Farns and Produce have common
ownership. Ben and Tony Abatti are the only two stockhol ders, each of them
owni ng 50% of each cor porati on.

COVMON  CONTROL

A finding of common ownership is not, of course, conclusive as to
any of the other criteria in that coomon ownership inplies only potential,
rather than actual, control over each other's operations.

But while the power to control on all levels may be a
concom tant of common ownership or financial control, and
so enbraced within that particular Board criterion, the
actual exercise of that power is not. The other criteria
deal not with power and authority as such, but withits
exercise. Thus, interrelationship of operations,
centralized control of |abor relations, and comon
managenment, on any |evel, are considerations in addition
to the factor of common ownership or financial control
Sakrete of Northern California v. NLRB, (9th Cir.) 332
ngd 902, 907, 56 LRRM 2327, at 2329 cert, den. 379 U. S.

The testimony of Ben Abatti established that the brothers, each of whomis
mai nly responsi ble for the day-to-day operations of one of the
corporations, consult nearly daily in order to coordinate the operations
of both. Furthernore, they consult on, and jointly nake, major decisions.
There is sufficient evidence to conclude that, on two levels, the daily,

as well as on the critical, policy level, there is nutuality of control
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LABOR RELATI ONS POLI CY/ | NTERRELATI ONS OF OPERATI ONS

The NLRB consi ders common control of |abor relations policy
"a critical factor in determning whether separate legal entities
operate as a single enploying enterprise. . ." Gerace Construction,

Inc., 193 NLRB No. 91, p. 645. Neverthel ess,

"the presence or absence of a common | abor rel ations
policy is not conclusive in determning whet her
separate legal entities constitute a single
enployer. . . The Board has on several occasions
nmade a finding of a single enployer status in the
absence of evidence of a common | abor rel ations
policy, and has found two corporations to be a
singl e enpl oyer even though it was affirnatively
shown that each corporation established its own

| abor relations policy. Thus, to accord | ess
weight. . . to other evidence establishing close
control through common ownershi p and nanagement is
not only contrary to Board policy, but would al so
ignore the realities of conmercial organization
Canton Corps, 125 NNRB No. 55, pp. 483-84."

In this case, the enpl oyees of Produce have had a union history, while
those of Farns have had none. Testinony al so reveals that each of the
brothers is prinmarily responsible for the | abor relations of the
corporation of which he is president. To concentrate on these

di fferences, however, is toignore the reality that these two separate
or gani zati ons, whi ch performcustomwork for the partnership above t hem
as it were, are parts of the same nmachinery. As parts of such an
enterprise, it strains ny credulity to believe that |abor relations

policy is worked out in absolute isolation
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by each of the brothers for hinself. ¥ Accordingly, | conclude that
the operations are so interrelated fromthe point of viewof "the
realities of comrercial organization" that Abatti Farns and Abatti
Produce shoul d be considered a single enpl oyer. Therefore, under the

ALRA, the bargaining unit shall consist of the enpl oyees of both of

t hem

| recoomend the election be certified. DATHD

July 19, 1977

Respectful |y subnitted,

/ '\/\W o /\( T/!

THOVAS SOBEL
I nvestigative Heari ng Exam ner

13 See NNRBv. Royal Gak Tool and Mach. Co., 320 F.2d 77 (6th Qrr.
1963), inwhichthe Gurt says, at p. 81.

It requires a greater degree of credulity than is
possessed by this GCourt to accept the viewthat [the
subsidiary's operating officers] could i naugurate or
establish a labor policy. . . that did not neet with
the absol ute approval of the board of directors [ of
the parent conpany].

S inthis case, the partnership's interests - since it is fromthat
entity that Ben and Tony Abatti draw their livelihood -could not be far
fromeither of the brother's mnds in nmaki ng deci sions as to each of
the corporate entities.
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