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DEA SI ON AND CRDER

Pursuant to the provisions of Labor Code Section
1146, the Agricultural Labor Relations Board has del egated
Its authority in this proceeding to a three-nenber panel.

On April 4, 1977, Admnistrative Law Oficer Louis M
Zigman, issued his decision in this case. The Respondent, the
General Counsel and the Charging Party filed tinely exceptions.

Having reviewed the record, we adopt the law officer's
findings, conclusions and recomrendations to the extent they are
consi stent with this opinion.

MAnally Enterprises, Inc. is a large egg producer with
several operations in California and one in New Mexico. Wen the UFW
began to organize MAnally enployees at the Lakeview Ranch in
August 1975, the Respondent hired a uniformed guard and constructed
a gate across the entrance to the ranch. The enpl oyer stipul ated
that it kept UFWrepresentatives fromall of its property beyond
the front gate. This included the parking |ot, the [unchroom and

enpl oyee homes on the property.



The union was restricted to access outside the gate before the

enpl oyees began work. The gate was not opened until 7:00 a. m. The
UFW's only opportunity to contact workers was while they were
waiting in their cars for the gate to open. Each norning when
organi zers were present, two supervisors were at the gate with the
uni forned guard. One supervisor nmade a citizen's arrest of three
organi zers who were outside the gate leafletting enployees waiting
in their cars. Another arrest occurred inside the fence as

organi zers tried to contact enployees after work. Communication

bet ween organi zers and workers was difficult, if not inpossible,
under these conditions.

Respondent relied on a limting section of the access
regulation to justify its denial of access: 8 Cal. Admn. Code
Section 20900(5) (e) (1975); re-enacted as Section 20900(e) (4)(c)
(1976).

The right of access shall not include conduct

di sruptive of the enployer's property or

of mchi nery. “Euach by i15elT shall not be o oP°

By Al | Gl af “or Gani sers ShalT ndt be or ounds 167

expel | ing organi zers not engaged in such conduct,

nor for preventing future access.
The enpl oyer contends that the presence of organizers on a chicken
ranch is "disruptive of the enployer's . . . agricultura
operations" because of the possibility organizers mght spread
chi cken disease. Two expert witnesses testified to the necessity
for stringent disease preventive neasures on chicken ranches.
Since an epidemc of Newcastle's disease a few years ago, it has
been industry-w de practice to refuse to allow nonenpl oyees into

chi cken houses.
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If the Respondent had denied access solely to its chicken
houses, its defense mght be credible. But the Respondent denied
access everywhere on the ranch inside the fence. Organizers could not
get inside the gate even to meet with enployees in their own houses.
The Respondent based its total denial of access beyond its gates upon
the UFWs insistence on entering the chicken houses. The union
insisted onits right to meet with workers during their |unch hour
The Respondent al | owed some workers to eat their lunch in chicken
houses. The regulation in effect at this tinmet permtted access
to the areas where enpl oyees congregated before and after work and
where they ate their lunch. New regulations reflecting the
Board's concern with the transmttal of chicken disease were

adopted in 1976. 2 This addition prohibits access to chicken
houses unl ess enpl oyees are permtted to remain there during the
three hours of daily access granted to organizers. It does not
prohi bit access by union organizers to other parts of a poultry
ranch, and in fact woul d permt access to chicken houses during the
| unch hour if workers were allowed to eat their lunches there.

The enpl oyer's denial of access went beyond what was
necessary for disease prevention purposes. W find the Respondent
violated Section 1153 (a) in denying access to its property.

The Respondent excepted to the finding that Minua
Vargas was a nonsupervisory enployee. It clained that as a

Y8 cil. Admn. (de Section 20900 (1975).
2/See 8 Cal. Adnmin. Code Section 20901 (1976).
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supervisor fired for union activity he was not protected by the Act.
The Respondent did not establish its awareness of Vargas's efforts
on behal f of the union. Mreover, we agree with the hearing officer
that Vargas was fired for his wife's union activity, not his own.
Even if Vargas was a supervisor, his firing is a violation of
Section 1153(a) of the Act. The firing of a supervisor for the
union activities of a spouse has an intimdatory effect on other
enpl oyees. Golub Bros. Concessions, 140 NLRB 120, 51 LRRM 1575
(1962). Therefore, we do not find it necessary to determne

whet her Manuel Vargas was a supervi sor

Since we uphold the hearing officer's determnation that
the firing of Vargas violated the Act, we uphold his finding that
the eviction of Vargas and of Azucena Hernandez, his wife, is a
violation. Kohler Co., 128 NLRB 1062, 46 LRRM 1389 (1960). W
agree with the hearing officer that Respondent discharged Vargas so
that it could evict himand Azucena Hernandez. Al though Hernandez
had been fired two weeks previously, she was still engaged in
organi zing efforts at MAnally.

The hearing officer found the eviction of Azucena
Hernandez and Manuel Vargas to be "an independent violation of the
Act," and we agree. The CGeneral Counsel excepted to the failure of
the hearing officer to reconmend reinstatenment to company housing
and rei nbursement for expenses incurred in defending against the
enpl oyer's unl awful detainer action. W find nerit in these
exceptions and shall grant the requested renedy. W agree with the
finding of the hearing officer that the Respondent's notive in
firing and evicting Manuel Vargas was to renove Azucena Hernandez
fromthe property. She was
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fired for her union activity but continued her organizing efforts
while living with her husband in a conpany house. |mediately after
Vargas's firing, the enployer filed an unlawful detainer action
agai nst them Vargas and Hernandez defended against this action. W
shal | order Respondent to pay to themall expenses resulting
directly fromthe defense of the eviction including | egal costs and
fees plus any appeal costs and all anounts paid as a result of any
j udgment against them W order these renmedies to undo the effects
of the Respondent's unfair |abor practices and to restore Vargas
and Hernandez as closely as possible to the situation they were in
before these actions were directed against them ., Bapti st
Mermorial Hospital, 229 NLRB No. 1, 95 LRRM 1043 (1977) .

W concur with the conclusion of the hearing officer

that the transfer of Uval do Escal era® was not a violation of-
Section 1153 (c¢). M. Escalera's former job no longer required a
full-tinme worker. Escalera's supervisor said there were no jobs
avail abl e other than the one to which he was transferred.

The UFWurges the Board to award damages for enotiona
distress to Vargas and Hernandez. The Board i s divided on this
question, and the request is denied for lack of a mgjority,.

Qur standard renmedy for denial of access is to grant

access beyond that required by the requlations.% W do so here.
The Respondent's conduct in preventing enployees from contacting

¥ M. Escalera's full name is Waldo Escalera Villa. Heis
referred to as M. V'IIa in the hearing officer's report.

4 Jack Pandol and Sons, Inc., 3ARBNd. 29 (1977), Jackson &

Per ki ns Conpan ALRB No. 36 (1977), Anderson Farns Conpany,
3ALRBr\b”§)7y197) ( ) pany
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uni on organi zers has denied themthe opportunity to select or
reject a bargaining representative since the union was unable to
garner sufficient showing of interest to trigger an election.
Accordingly, we order the follow ng remedies:

1. There shall be no limt on the nunber of
organi zers during regul ar access hours.

2. The union shall have two hours of conpany tine
to conduct organizational activities.

3. The UFWshal |l be given access without the filing of
an intent to take access and without the requirenent of a show ng
of interest. The limtation of four 30-day access periods shal
not apply.

These renedi es shall be available to the UFWduring its
next organizational period.

To conpensate for the unlawful refusal to allow
distribution of union literature on conpany property during
nonwor ki ng hours, we shall order the enpl oyer to nake available to
the UFWr easonabl e space on conpany bul | eti n boards.

V& adopt the renedies of the hearing officer in regard
to all other matters, modifying themto conformto the standard
practices of the Board.

By authority of Labor Code Section 1160. 3, the
Agricul tural Labor Relations Board orders that the Respondent,
MAnally Enterprises, Inc., its officers, agents, successors and
assigns, shall:

1. Cease and desist from

(a) Denying access to its premses to organizers
engaging in organizational activity in accordance with the Board's
access regul ations.
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(b) Preventing or interfering with comunication
bet ween organi zers and enpl oyees at the places where enpl oyees
live.

(c) Interrogating enpl oyees concerning their
union affiliation or synpathy or that of any other enployee[ s].

(d) Surveilling enpl oyees when they engage in
protected activities.

(e) Promsing benefits illegally to discourage
uni oni zat i on.

(f) Preventing enpl oyees who live in conpany
houses, their famlies, and their visitors fromfreely entering
and | eaving the property.

(g) D scouraging nenbership of enployees in the
UPWor any other |abor organization by unlawful |y discharging or
| aying of f enpl oyees, or in any other manner discrimnating
agai nst enployees in regard to their hire, tenure, or terns and
conditions of enploynent, except as authorized by Labor Code
Section 1153(¢c) .

(h) Threatening enpl oyees with [ayoff or other
| oss of enploynent, or with an adverse change in working
condi tions, because of their protected activities.

(i) Inany other manner, interfering wth,
restraining or coercing enployees in the exercise of rights
guarant eed by Labor Code Section 1152.

2. Take the follow ng affirmtive action which is
necessary to effectuate the policies of the Act:

(a) Imediately offer Azucena Hernandez, Manue
Vargas and Concepcion Diaz reinstatement to their former or
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substantially equival ent jobs wthout prejudice to their
seniority or other rights and. privileges and nmake them whol e for
any | osses they may have suffered as a result of their

term nati on.

(b) Preserve and upon request nake available to
the Board or its agents, for examnation and copying, all payrol
records and other records necessary to anal yze the anount of back
pay due and the rights of reinbursement under the terns of this
QO der.

(c) Make available to the UFWreasonabl e space
on conpany bull etin boards during the next 12 nonths.

(d) During the next period in which the UFW
conducts an organi zati onal canpaign, the Respondent shall allow UPW
organi zers to organi ze anong its enpl oyees during the hours
specified in 8 Cal. Admn. Code Section 20900(e) (3) (1976) w thout
restriction as to the nunber of organizers.

(e) During the next period in which the UFW
conducts an organi zational canpaign, the Respondent shall allow the
UFWto take access without regard to the four 30-day periods and
wi thout the necessity for filing an intention to take access or for
presenting a showi ng of interest.

(f) Ofer to Azucena Hernandez and Manuel Vargas
occupancy of their former, or of a substantially equival ent, hone on
conpany property and nmake themwhole for any |oss they may have
suffered by reason of the eviction, including | egal costs and fees.

(g) The Respondent shall provide the UFWwith access

to its enployees during regularly schedul ed work hours for
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two hours, during which time the UFWnay conduct organi zati onal
activities among the Respondent's enpl oyees. The UFWshal | present
to the regional director its plans for utilizing the tine. After
conferring with both the UFWand the Respondent, the regional
director shall determne the manner and nost suitable times for the
speci al access. During this time, no enployees shall be allowed to
engage in work-related activities. No enpl oyee shall be forced to
be involved in the organizational activities. Al enployees shal
receive their regular pay for the time away from work.

(h) Post copies of the attached notice at times and
places to be determned by the regional director. The notices shall
remain posted until September 1979. Copies of the notice shall be
furnished by the regional director in appropriate |anguages. The
Respondent shal | exercise due care to replace any notice which has
been altered, defaced or renoved.

(i) Ml copies of the attached notice in al
appropriate languages, within 20 days fromreceipt of this
Order, to all enployees enployed during the payroll periods
which include the followng dates: Septenber 15, 1975 to
Cct ober 15, 1975.

(j) Arepresentative of the Respondent or a Board
agent shall read the attached notice in appropriate |anguages to
the assenbl ed enpl oyees of the Respondent on conpany tinme. The
reading or readings shall be at such time and places as are
specified by the regional director. Follow ng the reading, the
Board agent shall be given the opportunity, outside the presence of
supervisors and managenent, to answer any questions enpl oyees may
have concerning the notice or their rights under the Act.
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(k) Hand out the attached notice to all present
enpl oyees and to all enployees hired in the next six nonths.

(1) During the next UFWorganizational period,
the Respondent shall provide the UFWw th an updated list of its
enpl oyees and their current street addresses once a nonth, upon
request. No notice of intent to take access or show ng of
Interest shall be necessary to receive this list.

(m Notify the regional director in witing,
within 20 days fromthe date of the receipt of this Order, what
steps have been taken to conply with it. Upon request of the
regional director, the Respondent shall notify himperiodically
thereafter in witing what further steps have been taken in
conpliance with this O der.

It is further ORDERED that all allegations contained in
the conplaint and not found herein are di sm ssed.
Dated: Novenber 3, 1977

CERALD A. BROMN, Chairman

RONALD L. RU Z, Menber

ROBERT B. HUTCHI NSON, Menber

HERBERT A. PERRY, Menber
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NOTI CE TO WORKERS

~ Aiter atrial where each side had a chance to present their facts, the
Agricultural Labor Relations Board has found that we interfered with the
{IPQI of our workers to freeIYhdeC|de,|f they want a union. The Board has
0

us to send out and post this notice.

Ve will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives all farm
workers these rights:

1. To organi ze thenselves.
2. To form join or help unions.
3. Iﬁ bargain as a group and choose whomthey want to speak for
em
4. To act together with other workers to try to get a contract or
to help or protect one another. ,
5. To decide not to do any of these things.

Because this is true we promse that:

VE WLL NOT do anythinghjn the future that forces you to do, or stops
you fromdoing, any of "the things |isted above.

Especially, WVE WLL NOT do any of these things:

1. Keep union organizers fromtalking with workers on the ranch at
| unchtime and before and after work. ,

2. Keep union organizers fromvisiting workers at their hones on
our property. _

3. Ask our enpl oyees hom1the¥ feel about the union.

4. \Watch workers while they talk with union organizers. _

5. Promse benefits to encourage workers to stay out of the union.

6. Keep workers who [ive on our p[operty, their famlies and their
v;shtors fromcomng in and going out of the property as they
w sh.
Di scharge or lay off enployees in order to discourage
menber s IP in the UPWor any other union. _

8. Threaten to fire or lay off” enpl oyees who are engaged in

activities protected by the Agricultural Labor Relations Act.

_ A so, WE WLL offer Manuel Vargas and Azucena. Hernandez their ol d
jobs back if they want them W will give them back pﬁy for the tine they
were out of work and of fer them conpany housing. W will pay any expenses
they suffered because we wongfully evicted them

Dat ed:
McANALLY ENTERPR SES, | NC

By:

Representative Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California. "DO NOT REMOVE OR MJTI LATE.
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STATE OF CALIFCRN A
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MANALLY ENTERPR SES, INC
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UN TED FARM WIRKERS F AMER CA
AFL-AQ

Gase No. 75-CE7-R
75-CE10-R

Chargi ng Party, 75-CE-27- AR
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Charl es Li ndner and

B | en Geeenstone, Esq.,
of Rverside, California
for the General Counsel

Best Best & Krieger, by
Charlas D Field and
Thomas S ovak, Esq.

of Riverside, California
for Respondent

John Ortega, Esq.
of Conpton, California
for the Charging Party

John Rodriguez, Esq.
of Los Angeles, California

for the Charging Party

M chael Heunann 11
of San Jacinto, Galiforni a
for the Changing Party

John R ttmayer, Esq.
G San Jacinto, California
for the Charging Party

DEA S AN

Satenent of the Case

Louis M Zignan, Admnistrative Law dficer: This case was heard before ne
in Rverside, Galifornia, on Novenber 24, 25, 26; Decenber 3, 4, 5,



(2)

22, 23, 29 and 30, 1975. The conPI aint alleges violations of Section
1153(a) and (c) of the Agricultural Labor Relations Act, herein the Act
and Violation of Ener gencP/ Regul ation Section 20900, by MAnally Enter-
prises, I nc., herein called Respondent. The com&l aint 1s based upon charges
and anended charges filed by the United FarmWrkers of Amrerica, AFL-AQ
herein called the Uhion, on Septenber 19, 1975, in Gase No. 75-CE7-R on
Septenber 30, 1975, in Gase No. 75-C&10-R and on Cctober 22, 1975, in
Gase No. 75-CE27-R_ (h ctober 30, 1975, the Lhion fil ed an amended
charge to Case No. 75-CE-27-R and was henceforth identified as Case No. 75-
%—2 -Q«R Copi es of the charges and anended charges were duly served upon
spondent .

Al parties were given full opportunity to participate in the hearing,
and after close thereof, the General Counsel and Respondent each filed a
brief in support of their respective positions.

Upon the entire record, including ny observation of the deneanor of the
w tnesses and after careful consideration of the briefs filed by the
parties, | nake the follow ng:

. A ndings of Fact

Respondent, a corporation |located in R verside County, is engaged in the
poul try and egg production business. In its Answer Respondent admtted
that it is an agricultural enployer wthin the neaning of Section 1140. 4
g_c) of the Act. Based on the Answer of Respondent and upon the testinony |
ind that Respondent is an agricultural enployer wthin the nmeani ng of the

1. Labor Qrganizations | nvol ved

In its Answer Respondent admtted that Udited FarmVWrkers of Anerica, AFL-
Ois a labor organization wthin the neaning of Section 1140.4 (f) of
e Act. Based on the Answer of Respondent and upon the testinony, | find
hat the United FarmWrkers of Arerica, AFL-AQ Ois a | abor organi zati on
w thin the neaning of Section 1140.4 (f) of the Act.

I11. The Alleged Unfair Labor Practices

The Conpl aint all eges that Respondent violated Section 1153 (a) by conduct
whi ch amounted to threats unlawful interrogation, promses of benefit,

unl awful fal se inprisonnent, and unl awful surveillance. In addition, the
Conpl ai nt al | eges that Respondent denied the Uhion access to its prenises
as requi red by Section 20900 of the Agricultural Labor Relation Board' s
Emergency Rules. Furthernore, the Conpl aint alleges that Respondent
violated Section 1153 (c) of the Act by changing the working conditions of
Wal do Escalera Villa and Conception D az, and by the discrimnatory

di scharge an eviction of Azucena Hernandez and Manuel Vargas.

Respondent denies that it has engaged in any conduct violative of Section
1153 (a), or that it engaged in any conduct violative of Section. 20900 of
the Emergency Rul es. Respondent further denies that it engaged in any
conduct violative of Section 1153 (c) .



(3
A Background and Sequence of Events

Respondent operates several poultry ranches in Rverside Gounty and San
Bernardino Gounty, including its nain office in Yucai pa, California, and
a large production facility in the unincorporated area of Lake Mew In
addition to these ranches, Respondent al so has a facility in New Mexi co.

The Uhi on be?an or gani zi ng activities at Respondent's Lake M ew Ranch in
the mddl e of August, 1975, and substanti al If/ all of the operative events
took place at that facility. 1 August 29, 1975, Respondent announced
that it was giving an across the board wage i ncrease and additional

I ncreases in vacation, holiday and insurance benefits. In Septenber, in
order to keep the Lhion organi zers fromentering upon their proEerty.
Respondent constructed a fence and posted an unarned guard at the gate.
Thereafter, Respondent denied access to all Union Representatives wth
the exception that Respondent offered to permt access to the Uhion
organi zers in an area, owned b)(_Respondent, whi ch was i medi at el y
adjacent to the Lake M ew faci |t?/. Respondent al so permtted access to
the front portion of the parking [ot and driveway area which is al so
outside of the gate and fenced area.

Shortly after the Board' s Erergenc Regul ation concerni ng access went
into effect, the Board was hit wth a del uge of |awsuits chal |l enging the
rules and validity. Several courts issued orders barring enforcenent of
the Rules and the question of access was hotly contested. However, on
Septenber 18, 1975, the Galifornia Suprene Gourt, in Agricultural Labor
Rel ations Board the Quperior Qourt, (S. F. 23349), issued an order

stayi ng several Superior Qourt injunctions which had prohibited the Board
fromenforcing the access Rl e.

Thereafter however, Respondent sought and was abl e to procure anot her
injunction fromthe Superior Gourt of Galifornia, Gounty of R verside,

whi ch deni ed the Unhion access. S nce that tine, Respondent has conti nued
to deny the Lhion access to its Lake Vi ew Ranch, subject to the
exceptions noted above.

Despi te these probl ens the Whion organi zing continued at the Lake M ew
facility and on Septenber 18, 1975, two Uhion organl zers were able to get
inside the fenced area. Before they were | ocated and taken out, they had
8! ven enpl oyee U vado Escalela Villa, sone Lhion literature to

istribute. Mlla placed the literature near the tine clock and then
went back to work. Shorly thereafter, Respondent took the literature and
|hnformed Milla that he could not distribute any literature during conpany
our s.

O Septenber 22, 1975 M Il ab job was changed and his new duti es
were admttedly | ess desirable than his previous duties.

h Septenber 23, 1975, enpl oyee Gonception O az, at whose house a ULhion
neeting was schedul ed that evening, was also told that his job was bei ng
changed. Hs transfer resulted in a loss of sone overtine hours and thus
he suffered a |l oss in pay.

Cn or about Septenber 23, 1975, several enployees attended a Union



(4)

organi zational meeting at Conception Diaz's home. During the next few days
there were several conversations between supervisors Ellias Parraz and
Andres' Vargas and enpl oyees Azucena Hernandez, Manuel Vargas and Ascencion
Di az, a substance of which are in dispute.

Thereafter, on Septenber 28, 1975, Azucena Hernandez ceased work. The
General Counsel asserts that she was unlawfully term nated and
Respondent asserts that she voluntarily quit.

On Qctober 1, 1975, Azucena Hernandez, who was at that time still living in
a house on Respondent's ranch, went to the gate to talk with Union
or gani zers. e CGeneral Counsel asserts that she was refused perm ssion

to exit fromthe ranch and therebr she was faIseIY inPrisoned within the
ranch. Respondent denied this allegation and stated that she was never
refused permssion to exit through the gate.

On Cctober 14, 1975, when Azucena Hernandez was turning into the Union

of fice San Jacinto, California, she noticed Dr. Lofgren, Respondent's vice
resident, in a car behind her. The General Counsel asserts that

dequyq%nt unlawful Iy engaged in surveilance by such action and Respondent
eniedit,

On Cctober 14, 1975, Respondent discharged Manuel Vargas f or assertedly
engaging in union activities. Respondent asserts that Manuel Vargas was a
supervisor, at all times material, and therefore his discharge was not in
violation of the Act. The General Counsel contends that Manuel Vargas was an
enPonee, not a supervisor, and that his discharge was violative of the

Act. In the alternative, the General Counsel asserts assum ng arguendo that
Manuel Vargas was a supervisor, he was termnated in order to stifle other
enmpl oyees union activities and such termnation was a violation of the Act.

After the discharge of Manuel Vargas, Azucena Hernandez's husband, both
g; tﬂen1mere evicted fromthe house that they occupied on the Lake View
nch.

B. The Access |ssue

The facts on this issue are not in dispute. Respondent admtted that it
erected a fence in Septenber and stationed an unarnmed security guard at the
gﬁte in order to keep out unauthorized intruders, i.e. Union Oganizers.
espondent al so admtted that each tine the union organizers sought to
enter its ranch it refused to permt access.

Respondent asserted that it had the right to deny the organizers' access
because of the disease threat or%anlzers posed to the chickens housed at the
Lake Vi ew Ranch. Respondent further asserted that its positionis
consistent with the Board's own limtation of the rlﬁht to access as set
forth in Chapter 9, Section 5 (e) wherein the Board has provided that the
right of access shall not include conduct disruptive of the enployer's
property or agricultural operations including injuries to crops or _

machi nery. us, Respondent submtted that denial of access was consi stent
with the purposes behind the institution of the access rule.
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Respondent further asserted that at the tine access was deni ed, an

I njunction denying the Union access was in effect and therefore because
of said injunction, it could not be guilty of any unfair |abor

practi ces.

Respondent al so stated that its denial of access was also partially
In response to illegal intrusions by union organi zers and that such
illegal intrusion consisted of union organizers comng on to, or
trespassing, on its property.

Mre particularly with respect to the threat of di sease caused by

uni on organi zers, Dr. Joseph Dunsing, Doctor of Veterinary Medicine,
and an avi an pathol ogi st, testified that di sease prevention in the
ﬁoultry industry is very inportant and that some poultry di seases can
ave catastrophic effects. He cited the Newcastl e epi dem c which
caused nortal ity rates as high as eighty percent in nmany poul try

farns in Southern California during the 1960 s.

He further testified that poultry di seases are commonly transmtted by
man to organi sns either carried on their cIothinﬁ, on their bodies, in
their hair or on their boots. For this reason, he stated that one of the
cardinal rules in disease prevention is one whi ch precludes nmenbers of
the general public fromentering upon poultry facilities. He al so
expl ai ned that other disease prevention practices included vaccination of
bi rds, use of disinfectants, use of properly clean clothing and boots,

i sol ation of buildings, poultry and personnel on the farnms. He al so
stressed the need to nake sure that people do not visit different poultry
farns within a short tine span, since diseased organi sns could easily be
transmtted fromone farmto another and that some organi sns can renain
alive as long as thirty days or nore.

Dr. Dunsing stated that as a general rule individuals who are given
access to a poultry farmare al nost al ways escorted w th supervision
by the enployer. [In his opinion, the threat of disease would be
significantly reduced if individuals followed the procedures as
descri bed above with respect to wearing the proper clothing and by
stepping into disinfectant pans while walking in the area. He further
testified and expl ai ned, however, that it would be contrary to

di sease prevention to permt people to go into the chicken houses for
the purpose of talking to others, since this would bring the person
into direct contact with the birds.

He al so pointed out that although di sease prevention is inportant on
the entire poultry farm it is particularly inportant in the "brood"
and "grow' areas where the chickens are very young and are
suscepti bl e to di sease.

Carl Nall, Executive Drector of the Pacific EgP_and P0ultrY Associ ation, ¥
teatlfled as to industry wide standards as applied generally in the poultry
i ndustry.

1/ M. Nall has" served as Executive Drector for twenty-one years. Hs
background includes a mnor in Poultry Husbandry with a BAin Dairy
Manufacturing. He is one of twelve people of the United States who sits on
an Advisory Coomttee to the Uhited States Secretary of Agriculture on
Poultry Health. As part of his duties, he has visited hundreds of poultry
ranches and he also testified before the Board
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He further explained that a very common practice anong poul try
ranchers is S|nﬁly not to permt access unless the specific terns and
conditions of the access are spelled out. Generally, this requires
that the person entering the property put on protective clothing; he
woul d be restricted as to certain areas within the facility and he
woul d be acconpani ed by soneone fromthe facility wherever he went.

Nal | further testified that although he has been on hundreds of
ﬁoultry facilities he has never been permtted in a "brooder" chicken
house and very rarely has he been allowed into the "grow areas"

I nasnuch as both of those areas are areas where birds are nore
susceptible to highly contagi ous di seases.

Nal | al so explained that he is often contacted by groups requesting
visits to poultry production facilities and that the answer 1Is
uniformy no because of reasons of poultry health.

Nal | further explained that disease prevention is of particularly
?reat concern to poultry men in Southern California because of the
arge concentration of production in R verside and San Bernardi no
Counties. Since these counties are the nunber one and nunber two

poul try counties nationw de and because of the proximty of
production, the threat posed by unrestricted access, in Nall's
opinion, is even nore dangerous and of nore concern to poultry nen
since a disease can be transmtted fromone ranch to another nore

readily.

Wth respect to the disease prevention Practlces at Respondent's
facility, the evidence disclosed that although Respondent did not adhere
to all of Dunsing's reconmendations, it apPears that over the course of
years for the nost part Respondent did restrict access of outside

visitors.

The General Counsel asserts that the real reason and the only reason for
Respondent's deni al of access was because of Respondent's deSire to
curtail Union activities and that the prevention of health hazards was
just a convenient device to screen its true notive. In arguing this
position the General Counsel pointed to the fact that the fence, gate and
?uard were only used after the establishment of an access rule and that
he¥ were theréefore notivated solely to keep out Union organi zers. _
Furthernore, the General Counsel asserts that Respondent exhibited ani nmus
towards the Union and its organizers as denmonstrated by its unfair |abor
practices and by production nanager Frank Canpbell's renarks when he
cursed several of the organizers and had them pl aced under citizens'
arrest. Furthermore, the CGeneral Counsel was able to denonstrate severa

I nst ances wherein Respondent admttedly did not follow proper disease
prevention practices. As for exanple, its acquiescence in permtting
workers fromdifferent ranches to play softball in an outer pasture of the
Lake View premses; permtting two enpl oyees, Manuel Vargas and Azucena
Her nandez, who live together, to work intw different facilities; its
rather limted use of

I/ (cont.)
on the issue of access vis-a-vis Foultry di sease prograns when the Board

was conducting hearings to establish permanent regul ations.
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di sinfectant pans; the fact that officers of the conpany on accasi on
brought their wives and children to the ranch and the fact that there are
no hygiene rules in general circulation around the ranch. Therefore, the
General . Gounsel asserts that the "practicality" of taking any nunber of

di sease preventitive precautions was nai nl y a nanagenment prerogative and
that the haphazard manner in which this prerogative was exerci sed gave
Respond t a convenient excuse for denying access.

The General (ounsel further asserts that Respondent's notive was
denonstrated by its actions in refusing to cone to any real conprom se
during the neetings arranged to seek an acconodati on on the access issue.
In this respect, the General Gounsel concedes that there is sone risk of

di sease being transmtted by individuals comng on to a poultry facility but
asserts that the risk can be reduced appreci ably by the use of proper
clothing, boots, disinfectants and by organi zers avoiding visits to
different poultry facilities. These promses were nade by the uni on

organi zers at one of the nmeetings but was not acted upon by managenent.

And finally, the General Counsel points to the fact that when nenbers of
the clergy asked Respondent if it would permt themto enter its facility to
performspiritual duties, the reply was in the affirmative, but in the
negative when the clergy asked if they could enter to speak to enpl oyees
about their rights as enpl oyees.

In its defense which was raised prior to the decision in Agricultural

Labor Relations Board, et al., v. The Superior Court of Tulare County, et
al ., supra., Respondent specifically did not attack the constitutionality
of the Energency Regul ation. Rather the basis of its defense, was that it
was atten])tl ng to conply with said Regulation, and that unrestricted and
uncontrol l ed access in this particular situation could cause injury t o
crops, i . e., chickens inthis case, and thus the denial was consistent wth
Section 5 (e) of said Regul ation.

|t appears fromthe evi dence noted above and fromthe record as a whol e
that the permtting of individuals to wander freely about Respondent's
prem ses, including inside the chicken, houses, as demanded by the union
organi zers woul d create very harnful, potential health hazards to
Respondent's poultry. Dr. Dunsing and Carl Nall's testinmony clearly
indicated that.

The testinony al so indicated that when Respondent net with the union
organi zers to try and work out a conprom se, Respondent did offer certain
areas near the fence and near the lunch area to be used for union
organizing, and it offered to insure that supervisors and forenen stayed
out of the area during the time that the organi zers woul d be on the
property. This was not acceptable to the Uhion as they wanted unfettered
access to all areas where enpl oyees worked. The Union offered to wear
protective clothing and to follow legitimate safety precautions when
enteri ng Respondent’'s premses but the Union continued to insist that the
organi zers be given access to every part of the ranch including the

chi cken houses. Respondent woul d not conprom se on the access to the

chi cken houses and the attenpts to reach a conprom se then broke down.
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Respondent points to the fact that what is involved here is a bal anci ng
of Interests. On the one hand, there is the interest of Respondent to
prevent a disease outbreak amongst its flocks and on the ether hand is the
Interest of the Union to organize the workers. CGeneral Counsel occasionally
has charactized this balancing process as the "calculus of risk". This
"cal culus of risk" involves the bal ancing of potential harmsuffered by
one partK. Respondent, against the potential harmsuffered by the other
ﬁarty the Union and enployees. This "calculus of risk" also appears to
ave bean recogni zed by thé Board of Section 5 (e) of the Energency
Regul ation which recognizes a restriction or limtation of the right of
access. This |imtation was al so recogni zed by the California Supreme
Court Agricultural Labor Relations Board, et al. v. The Superior Court of
TullarK CountY, et al., supra, wherein the Court rejected the argunent
that the regulation was overly broad and in conflict with the Nationa
Labor Relations Board v. Babcock and Wlcox Co. (1956) 351 U.S. 105. The
California Supreme Court specifically rejected the contention that the
General Counsel must show that enpl oyees and the Union have no
al ternative neans of communication, however, in uphold|n% t he broad and
eneral energency regulation, the court indicated that the Rule did in
act have a restriction or limtation, That limtationis Section5 (e)
and is the basis of Respondent's position.

Therefore, | conclude that Respondent was not precluded fromrating
this issue at the hearing inasnuch as it was not attacking the
constitutionality of the Regulation nor was it attenpting to
denonstrate that the Rule is inapplicable to Respondent under the

t heory of Babcock and WI cox, supra.

It appears in the instant case that Respondent sought to reach an
acconodation with the Union to permt some type of access while at the
same time Protectln Its poultry against potentially catastrophic |osses,
the type of which it had suffered several years ago. | do not find
persuasive the argunent that because Respondent was not heretofore
rigidly enforcing all disease preventative practices, it was now
foreclosed frominstituting sonme nore stringent procedures when faced
with a potentially hazardous situation, (i.e. unfettered access by
strangers). It also appears fromthe testinmony that this "potential"”,
hazard is a real hazard rather than some nere abstract possibility for if
the potential harm was verK smal | or dubious then the bal ance woul d wei gh
more heavily in favor of the Union.

As noted above, it appears that Respondent did endeavor to reach a
reasonabl e acconodai tion on the access issue and that the inpasse' _
artially the result of the union's insistance on going into the chicken
ouses. Although the Union did offer to wear proper Protectlve cl ot hing
and to observe ot her safety Prepaut|ons It appears tromthe evidence
that the risk inherent in entering the chicken houses far exceeded the
need for the union organizers to enter that area for there is no show n
that any workers, other than a couple, ever ate in that area. Certainly
Respondent woul d hot have been correct in denying union organizers'
access to nmost of the portions of the ranch, but it appears as a result
of the negotiations, that access continued to be denied because the
ﬁrganlzers continued to represent that they would go into the chicken
ouses.
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Despite of the fact that there was sone ani nus directed against the
union, | cannot find that the General Counsel has sustained its
burden in denonstrating that Respondent denied access and viol ation
of the Emergency Requl ation. Rather it appears that Respondent
deni ed access in order to protect itself against the possible spread
of di sease through contam nation in the chicken houses. Therefore,
despite the fact that Respondent enpl oyed private security officers
to keep the union organi zers fromentering its property, I cannot
conclude that constitutes a separate and | ndependent viol ation
because of the reasons noted above.

C The No-Solicitati on-Rul e

The evidence on this issue is also not in dispute. As indicated above, on
Septenber 18, 1975, two union organi zers were able to get past the guard
and once inside the premses they gave enpl oyee Milla a stack of union
literature to hand out. Villa placed the |iterature near the tine clock
wher e ot her enpl oyees kept their lunch pails and other personal itens.
Sonetine later that norning Dr. Lof gren becane aware that the union
organi zers had left the literature wth Mlla Lofgren told the office
nmanager Jacki e Weel er that if the enpl oyees were engagi ng i n Uhi on
activity and passing out literature at tines other than | unch breaks she
shoul d stop it and she shoul d pick up the papers. Lofgren also told her to
tell the people that they could pick up the literature in the office at
break tine or after 5:00 P. M

After talking wth Lofgren, Weeler sent Marnol ejo over to carry out those
instructions. Marnolejo took the literature fromthe tine clock and told
Milla that the Fr:apers were not to be passed out during conpany tine. She
also told himthat he could pick themup fromthe office later in the day.

The Suprene Gourt in 1945 laid down the basic rul es for enpl oyee
solicitation and distribution. The enforcenent of no solicitation, no
distribution rules agai nst enpl oyees duri ng non-working tine generally is
unlawful the court held. An enpl %er may forbid such activity by enpl oyees
duri nlg_ non-wor ki ng periods only where there are unusual circunstances.
Republic Aviation Gorp. v. NLRB, LeTourneau . v. NNRB, WS Sup. Ct ., 1954
16 LRRM620. These actions are not inproper because the Lhion literature
nay have been at other poultry ranches and therefore mght pose a heal th
hazard. The enpl oyer al so asserts that after ctober, 1975, its actions
Wth respect to distribution of naterial s was pursuant to the injunction

i ssued by the Superior Gourt of the QGounty of R verside. The General
Qounsel asserts that the enpl oyees were denied the right to distribute
literature during their non-working tine and that the literature was
confiscated while in a non-worKi nﬁ area. This prohibition, the General
Qounsel asserts, is contrary to the aforenentioned deci sion and contrary
to the National Labor Relations Board's policy as stated i n & oddard- Quirk
Mg. (. 51 LRRM 1110, wherein the Board held that a rul e forbidding

di S;]r'ldbu“ on in non-working areas during non-working tine i s presunptively
invalid.
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It was pointed out that al nost any entry of persons or property on
Respondent' s premses to sone degree increases the risk of potential

di sease. However, because of the practical inpossibility of operating its
busi ness in total and absol ute isolation, the evidence denonstrated

nuner ous Situations where persons or _propertg, i .e., trucks, equipnent,
etc., cone onto Respondent's premses and that the risk in those
situations is very snall and insignificant. The risk of literature or

ot her paper products carrying disease is al nost non exi stant unl ess the
papers had been on another poultry facility. Inasmuch as there was no
evi dence of such a situation, other than a nere assertion that organizi ng
was going on at another poultry ranch, | do not find Respondent's
argunent persuasive that the |iterature posed an appreciable risk to the
facility. Indeed | find significant Lofgren's actions in Septenber, when
| earning of the naterial, he inforned Weel er to confiscate the
Iblterka%_ure"lf It was being distributed "at tines other than | unch or

reak tine".

| therefore find that Respondent violated Section 1153 (a) of the Act, on
Septenber 18, 1975, by refusing to permt enpl oyees to distribute
literature during their non-working hours and in the non-working areas of
Respondent's facility. Inasmuch as in Gctober, 1975, the Superior (ourt
of the unty of Rverside issued an injunction, in effect, denying the
Lhi on and Respondent' s enpl oyees the right to distribute literature, |
reclomtnf_end that the Board 1ssue a CGease and Assist Qder as to future

vi ol ati ons.

D The Increase in Benefits

h August 29, 1975, one day after the Act went into effect, Respondent
announced to the enpl oyees that it was giving an across the board wage

I ncrease and that the enpl oyees woul d al'so be receiving i ncreased

I nsurance benefits, an additional holiday and i ncreased vacation tine.
Thi s announcenent was contained in a witten notice that was attached to
t he enpl oyees' paychecks that day.

It was undi sputed that Respondent's prior policy on wage increases was
that rai ses were given based solely upon nerit and that they were given
wthout any uniformpattern. |t was al so undisputed that the wage

I ncrease was only gl ven to enpl oyees at Respondent's Galifornia location
whereas the other benefits were al so given to Respondent's enpl oyees at
Its New Mexico facility.

The General (ounsel asserts that the increase in benefits was _
effectuated for the purpose of interfering wth the enpl oyees' choi ce
to unionize and wth the specific purpose of defusing union activity.
A though there was sone dispute as to Respondent's know edge of union
activity as late as August 29, 1975, the evidence did denonstrate
E_hat Respondent was aware of the Lhion's organizing activities at that
i Ne.

Respondent asserted that the increases were the result of promses nade
| ong before the Uhion was ever present onits facility and that the
benefits were the result of a plan devel oped prior to Uhion activity.
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Testinony preferred by Respondent indicated that Respondent had been
denyi ng requests for Individual raises for several nonths prior to
August 1975 and that the enpl oyees were told that increases woul d be
granted as soon as egg prices began to clinb. Several of Respondent's
officers further testified that in June 1975 the Board of Directors

deci ded on a wage increase and directed the Executive Commttee to draw
up a plan. After several Executive Commttee neetings the plan
submtted was adopt ed.

!_arrK MAnal |y testified that the wage increase was tied to an increase
in the price of egfgs and pursuant to his fornula, cost of feed plus 12
cents, the price of eggs net the figure of cost of feed plus 12 cents at
the end of August 1975 and therefore the wage increases prom sed were
given at that time.

Robert Petersen, personnel nanager, also testified that Respondent's
previous systemfor setting wages had presented probl ens for the Conpany
and that it was agreed that a uniformplan woul d be better in that there
woul d be | ess confusion rather than continually review ng increases on
an individual basis.

Wth respect to the insurance increases, Petersen testified that he
reviewed the policies yearly and in June, 1975 the Board of Drectors
notified him that they were going to increase benefits and that he
suggest ed addi ng a boost in the insurance coverage.

Petersen al so testified that when he began checking on current wages in
the poultry industry he al so recormended i ncreases in holidays and
vacations and that his suggestions with nodifications were adopted.

The total cost package for the approxinately sixty enpl oyees cane to
approxi matel y $6, 000 per week or $312, 000 per year and was conceded by
Respondent' s wi tnesses to have been rather substantial .

Fromny observation of the wtnesses and fromny eval uati on of the
evidence as a whole, | find that the increase in benefits was in fact

I nfl uenced by the organi zing activities of the Union and was i npl ement ed
with the hope of thwarting the union's organi zing activities. Mre
specifically, | note that although there was sone all eged concern as to
uniformty I n wages in the past, nothing was done until the advent of
unioni zation. In addition to the suspicious nature of the timng of the
i ncreases | note that the manner of notifying the enpl oyees was
different than in previous years and even nore questionabl e was the fact
t hat Respondent concededl y gave substantial increases just nonths after
it had gone through a severe econom c "depression" wth substanti al

| osses. Respondent's w tnesses al so conceded that at the tine the
increases were granted it was still in aloss situation as to
profitability. The increases were not limted to wages al one but al so
covered other benefits traditionally included in col [ective bargai ni ng
agreenents. Mreover, the testinony of MAnally with respect to the
conputation of his fornula and the resulting benefit increases was self-
serving, inconsistent arid quite anbi guous.
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Al most as suspicious as the convenient timng of the increases was
Respondent' s docunentation. Respondent submtted mnutes of
Executive Board meetings for August 1975, which dealt exclusively
with this subject, however, Respondent asserts that no Executive
Commttee mnutes had ever been formally kept before and the mnutes
only concerned | abor matters.

Any final doubt as to the purpose and notive for the increases was |aid
torest by the credited testinony of Azucena Hernandez, wherein her
supervi sor, Andres Vargas,, told her that they (Respondent) were going to
rai se the wages because nobody in MAnally wanted the Union..

| therefore find and conclude that Respondent violated Section 1153
(a) of the Act by granting and instituting wage, insurance, holiday
and vacation benefits on August 29, 1975.

E. The Changed Work Duties of Uval do Excalela Villa

Villa has been enpl oyed by Respondent for a proxinateIY five years
d during that time he was prinmarily assigned to work at the fertilizer
d where he drove a tractor, spreading and turning chicken fertilizer.
Septenber 22, 1975, he was notified that he was being assigned to
rk wth his two sons on a new crew.

\Vs I
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The General Counsel asserts that Respondent changed Villa's duties in
retaliation for Villa's Union activities. |In particular, the General
Counsel points to the fact that Villa joined the Union on August 13,
1975; that he had a Union neeting in his house in Septenber, and that he
had been "caught” with Union literature while at work on Septenber . 18.
In addition to this, the General Counsel pointed to the testinony of
Manuel Vargas where he stated that his supervisor Parraz told himthat

t he Escal eras woul d be fired after the problemwth the Union was over.
This conversation, although denied by Parraz, took place on or about
September 25, 1975. Azucena Hernandez al so testified that her
supervisor, Andres Vargas, told her, in September 1975, that all of the

Escal eras were on a short |eash because they were supporting the Union.
That statement was denied by Andres Vargas.

Respondent concedes that Villas's new job was |ess desirable than his
revious one but contends that Villa's transfer was caused because
Is old job had been elimnated by technol ogy.

The evidence denonstrated that in the past, fertilizer had been spread
on farmland and that it had been turned and dried out until it was
readK for use. However, about two years ago Respondent became invol ved
In the research and devel opnent of a dryer which woul d render obsol ete
the necessity for spreading out the fertilizer. By Septenber 1975,
Respondent had two dryers in operation and virtually all of the
fertilizer began to be processed through the dryers. Prior to the use
of the dryer, all of the fertilizer had been taken to the fertilizer Pad
where Villa spread and turned it. Villa hinself readily conceded tha
the dryers were doing virtually all of his work.
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Although | credit the testinony of Azucena Hernandez and Manuel Vargas,
| cannot find that the General Counsel has net its burden of
denonstrating that Villa's duties were changed for discrimnatory
reasons. As noted above, all of the evidence, including Villa' s own
testinony, denonstrated that Respondent's action was predicated on the
use of the newy constructed dryers and that Villa's forner duties
sinply did not exist any longer. Therefore, Respondent had to nove
Villa to another crew and the evidence al so indicated that he was given
duties simlar to ones he had performed at sone tinme in the past.

F. The Alleged Uhlawful Threats, Interrogati on and Surveill ance

The facts with respect to these allegations are di sputed by the
parties. The substance of the allegations are contained in several
conver sati ons between supervisors, Parraz, Canpbell, Andres Vargas and
Manuel Vargas, Azucena Hernandez and Ascension D as.

I. Gonversations Between Parraz and Manuel Vargas

Manual Vargas testified that on Septenber 25 or 27, 1975, while he was
having lunch with two other enpl oyees, Aguilar and Santiago, Parraz cane
over and asked the nmen what they thought of the Union. Aguilar and
Santiago stated that they didn't know an%t hi ng and Manuel Vargas tol d
Parraz that he thought the Union was good because it protected the farm
worker. Parraz replied that the Uhion woul d be expensive both for the
workers and for the boss. He told the nen that the organi zers were
ﬁretty dirty. Again, according to Manuel Vargaz, Parraz told hi mthat

e knewthat his wfe, Azucena Hernandez, had attended the Uhion neeting
and that the conpany knew al| those who signed cards and that they had a
list. Parraz continued by telling the nen that the Escal eras woul d be
fired as well as all those who had signed cards.

Manuel Vargas al so testified that during the first week of Qctober

1975, several days after Azucena Hernandez had been termnated, Parraz
aﬁproached and asked himthat if he could stop his wfe fromtal king wth
the organi zers because she was hurting his j ob. Parraz continued by
telling Vargas that what his wfe v/ps doing was not going to hurt the

conpany but that it woul d hurt him?

Ii. Conversation Between Andres Vargas and H s Brot her Manuel Vargas

Manuel Vargas further testified that his brother spoke to hi mone
day in late Septenber, 1975, and he told Manuel that his wfe,
Azucena Hernandez, shoul d desist in her Uhion activities. Wen
Manuel replied that she was only LI ghting for her rights, Andres
replied that she was hurting him

2/ Parraz testified that he nay have had a conversation at that tine
wth the three nen but he could not recall anything nore specific.
Parraz deni ed ever telling Manuel Vargas that the conpany had a |i st
%)f enpl toyctiees who had signed Lhion cards and that they woul d be
er m nat ed.

3/ Parraz deni ed naki ng any such statenents.



(14)

Iii. Conversation between Canpbell and Manuel Vargas

Manuel Vargas testified that on Cctober 13, 1975, the day before he was
term nat ed, Canpbel| approached and asked hi mwhat he thought of the
Lhion. Vargas answered that he di dn't know and Canpbel | asked hi m what
he thought of the Union. Vargas answered that he didn't know and
Canpbel | asked hi mwhat his wi fe thought about the Union. Vargas
answered that she thought the Union was pretty good and that was why she
was fighting for the cause. Again, according to Vargas, Canpbell told
himthat they had never had any trouble with himbut that he' d better
now | ook for another job, Canpbel l tobd himthat he wasn't firing himthen
but that he was giving hima warning.-

iv. Qonversation between Parraz and Ascension D az

Ascension D az testified that on Septenber 24, 1974, in the afternoon
after the Union neeting at Conception D az's house, Parraz approached and
asked himif he had any questions he wanted to ask about the conpany.
Ascension replied that he had none, that he was happy with his job. A
that point, according to Ascension, Parraz asked hi mwhat he thought
about the Wnion. Ascension replied that fromwhat he heard he thought it
was good. Parraz replied that was O. K. and that anyone could think the
way they felt. Parraz then |l eft and returned about ten mnutes |ater and
asked Ascension if there were a ot of people at Conception's house.
Ascension replied that there were very few and Parraz asked if the peopl e
wanted a Union. Ascension did not recall his reply but stated that
Parraz then asked if Conception was working for the Union and he replied
no. Parraz then stated that Conception was working for the Union and
that's why he changed himto the mll. Parraz told Ascension that if he
had returned fromvacation earlier he woul d have changed Concepti on
earlier. Ascension then replied that there was a chance that the Union
woul d cone in this year or next year to which Parraz replied that they
woul d not conme In next year because the conpany woul d be nore ready.
During the conversation Parraz al so nmentioned that there were only three
cars at Conception's house the night before and Ascension replied yes and
asked how Parraz knew but he could not recall Parraz's answer. Parraz
testified that before he spoke to Ascension he had a conversation with one
of the truckdrivers and the truckdriver, know ng that Parraz had j ust
returned fromvacation, told Parraz of the Union activity and further told
himthat he had attended a Union nmeeting at Conception's house the night
before. A few mnutes |ater when Parraz saw Ascension he said hello and
when he noticed that Ascension was wearing UFWbuttons he asked hi m how
the neeting went at his uncle Conception's house. Ascension responded
all right and according to Parraz that was the extent of the discussion.

4/ Andres admtted this conversation but characterized it as a
conversation between two brothers, rather than one of supervisor to
enpl oyee.

5/ Respondent asserted that Manuel Vargas was interrogated about his
Union activities because Respondent contends that Manuel Vargas is a
supervi sor. Respondent denied that Vargas was ever interrogated about
his wife's WUnhion activities however.
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V. Conversation between Andres Vargas and Conception D az

Conception Diaz testified that he had many conversations wth Andres
Vargas during August and Septenber and that reference to the Union
woul d corme up on occasion. Al though Conception could not recall the
subst ance of the conversations he stated that Andres Vargas said both
good and bad thi ngs about the Union and when Conception told himthat he
shoul d be on one side or the other, Andres vargas | aughed and said that he
coul dn't do anyt hi ng because he was a forenan.

Conception stated that during his conversations he told Andres Vargas
that he had attended Uni on neetings and at one point he stated that
Andres Vargas did ask hi mwhat they had been tal king about at those
nmeetings, but at another point in his testinony Conception reversed
hinself and stated that Andres Vargas did not ask hi mwhat had
occurred at Union neetings.

vi . Conversation between Canpbell and Azucena Her nandez

Azucena Hermandez testified that on Cctober 1, 1975, while she was at the
gate trying to get out to speak to sone of the Union organizers, Canpbel l
woul d hot let her out end that he told her thgi she was naking it necessary
that they fire her husband, Manual Vargas.

vii. QConversation between Andres Vargas and Azucena Her nandez

Azucena Hernmandez testified that at sone day in Septenber, 1975, prior to
her termnation, Andres Vargas cane by and began speaki ng to her about
the Union. Her only recall of the conversation was that he told her that
all the Escal eras and the ot her persons who were in cqpoots with the Union
were going to be on a short leash, i .e. a close rein.

viii. Surveill ance

The General Counsel asserts that there were nunerous instances during
Sept enber, 1975, wherei n Respondent conveyed to enpl oyees that it had
accurate know edge of their Union activities thereby creating the

I npression of surveillance. As indicated supra the General Counsel
points to Azucena Hernandez's testinony wherein Andres Vargas told her
that the Escal eras were on a "short | eash”; the conversation wherein
Parraz told Manuel Vargas that Respondent had a list of the Union
supporters; the conversation wherein Parraz told Ascension D az that he
knew there were only three cars at Conception Di az's house the night of
the Union neeting; the fact that Respondent's agent, Marnol gjo,
confiscated the Union literature shortly after he received it; and to the
fact that Canpbell would appear al nost daily at the gate where the Union
organi zers congr egat ed.

6/ Andres Vargas deni ed nmaki ng such statenents.

7/ Azucena Hernandez had been term nated several days before Cctober 1
1975, but she was still living on the property with her husband at the
tine.

8/ Andres Vargas denied naking the statement or in fact ever speaking with
Azucena Hernandez about the Union prior to her discharge.
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In addition to the above acts, Azucena Hernandez testified that on
Cctober 14, 1975, Lofgren followed her from Respondent's facility to the
UFW O fice in San Jancinto. Anot her such incident occurred on the sane
day late in the afternoon, as Azucena Hernandez was standi ng besi de the
road talking to a Union organi zer, Canpbell and Parraz drove by and nade
a u-turn near her.

Respondent admtted to both such incidents and Lofgren testified that on
the day in question he drove fromthe ranch into San Jancinto to speak
to the Sheriff and that the UFWoffice was nearby. He denied follow ng
Azucena Hernandez that day. Wth respect to the u-turn incident Parraz
stated that he and Canpbel|l drove by | ooking for a UFWorgani zer because
they had a restraining order that they wanted to serve. Parraz stated
that he saw several people congregated on the road where Azucena

Her nandez was apparently standing, and they drove by but turned around
when they didn't recogni ze any UFW organi zers.

Anita D az, Conception's wife, stated that on the evening of the Union
neeting at her house, she received a tel ephone inquiry about the neeting
and that she recogni zed the voice as Parraz' s wife. She further
testified that several mnutes later an unidentified car drove past her
house. The (eneral Counsel, relying on Ascension D az's testinony,
alleges that M. Parraz engaged in surveillance the evening of the Union
neeti ng.

iXx. Analysis of Statenents

Both parties contend that witnesses for the other party were either
Iylng or did not recall the events as they occurred and therefore shoul d
not be credited. In view ng the witnesses' testinony in light of the
overall case, it appears that some of their testinmony was elther self-
serving, vague or at times inconsistent and that one coul d easily point
to parts of each witnesses testinmony and find sone di screpanci es or

i naccuraci es. However, in viewing the testinony in context of the entire
case and upon ny observation of the deneanor of the w tnesses | have
credited the testinony of Azucena Hernandez. NManuel Vargas and Ascension
Diaz with regard to the statenents attributed to Andres Vargas H i as
Parraz and Frank' Canpbell. 1In crediting the testinony of Manuel Vargas
| have noted Respondent's assertion that in earlier testinony Vargas
referred to hinself as a supervisor while in the instant case he

decl ared that he was not a supervisor. Contrary to Respondent, | do not
consider that testinony in the nature of perjury i nasnmuch as the
question of supervisory status can be a very difficult and conpl ex issue.

In viewof ny findings | conclude that Respondent violated Section 1153
(a) of the Act by unlawful interrogation, threats of discharge and by
creating the inpression of surveillance.

Wth respect to the indeﬁendent al l egation of surveillance by Lofgren, |
credit his testinony with regard to the incident at San Jancinto and
find no violation by his conduct. Simlarly, | cannot find that the
CEneaal Counsel has sustained his burden with respect to "the u-turn

i nci dent .
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G D scharge of Azucena Her nandez

Azucena Hernandez first becane involved in Union activities after
attending a Union meeting on Septenber 24, 1975. Thereafter, she spoke
to her fellow enpl oyees urging themto join the Union. Several days
after she attended the neeting, Parraz spoke to her husband, Manuel
Vargas, and as rel ated above, told himthat they knew everyone who had
attended the Union meeting; everyone who had signed cards and that all

t hose people would be fired. Parraz also told himthat he knew that his
wi fe had al so attended the meeti ng.

On Septenber 28, 1975, Vargas told her that he had no nmore work for her
for a nonth and when she offered to work part time or to transfer to
anot hﬁr crew Vargas refused saying that he and she just couldn't work
t oget her.

Azucena Hernandez returned thirty days later on Qctober 28, 1975,
but was told that there was no job for her because she had voluntarily
quit on Septenber 28, 1975.

Fromthe evidence adduced at the hearing, it appears that Azucena Her nandez
was i ndeed termnated or constructively term nated because of her Union
activities. Inthis regard | note the statements by Parraz that Respondent
knew everyone who had attended the Union nmeeting, everyone who had signed
cards and that they would all be fired. In a subsequent conversation Parraz
war ned Manuel Vargas that his wife's activities were hurting him In
addition to these statenents, | noted the further aninus as expressed by
Andres Vargas wherein Andres told his brother to have Azucena desi st from
her Union activities. Mreover, there was unrebutted testi nony by Manuel
Vargas that Canpbell also indicated his "displeasure" at Azucena's Union
activities and 1n fact Canpbell told Manuel Vargas that her activities were
going to cause his discharge. And finally the testinony of Ascension D az
In which Parraz told himthat Parraz had changed Gonception's duties because
of the Union is further evidence of Respondent's notive.

In ny analysis | have carefully wei ghed the witnesses produced by
Respondent and in light of thelir testinony as well as the w tnesses
produced by the General Counsel | conclude that Respondent viol ated
Section 1153 (c) of the Act by termnating Azucena Her nandez.

9/ Respondent asserted that Azucena Hernandez was not di scharged from her
enpl oynent and that he voluntarily quit her job. Vargas testified that her
ranch was goi nﬂ into nolt and therefore he offered her a chance to transfer
toajob wth her husband or to take a 30 day | eave. According to Vargas,
she reacted very enotionally to this offer and he coul dn't speak to her
anynore that day. The next day Vargas stated that he spoke to his brother
Manuel Vargas and told himthe sane thing he had tol d Azucena. Vargas al so
testified that he had no know edge of Azucena's ULhion activities.
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H D scharge of Manuel Vargas

Respondent asserted that it di scharged Manuel Vargas for his Union
activities and that it did so because Manuel Vargas was a supervi sor and
t heref ore shoul d not have been involved with Union activities. The
General Counsel asserted that Manuel Vargas was di scharged because of

hi s \y/,\/if,ae(; s Union activities and that he was not a supervisor as defined
in the Act.

Putting aside the enpl oynent status of Manuel Vargas, the evi dence
denonstrated that Minuel Vargas was termnated because of his wfe,
Azucena Hernandez's union activity. Based upon the credited testinony of
Manuel Vargas, it appeared that his brother, Andreas Vargas, tried to
warn himto keep his wife frombeing involved with the Union. 1In
addition, on separate occasions, both Parraz and Canpbel | warned Manuel
Vargas that his wife's activities were going to cause his di scharge.
Despite the fact that Azucena Hernandez had al ready been term nated, she
still lived on the ranch and because of that she was still able to talk
to enpl oxees in order to help the Uhion in its organizational attenpt.

| ndeed this was brought hone by Canpbel |'s comments on the day before
Manuel Vargas was fired when Canpbel|l in effect told Vargas that his wife's
activities were causi ng his discharge. ' Therefore, in order to rid
itself of Azucena Hernandez's influence, Respondent had no ot her choice
but to discharge her husband and thereby have them | eave the property
and their house.

The di scharge of a supervi sor because of the Union activities of his

or her spouse has been held to be a violation of the National Labor

Rel ations Act.

Gonsol i dat ed Foods Corporation, 165 NLRB 953; ol ub Bros. (Concessi ons,
140 NLRB 120. On the basis of the forefg_oi ng, assum ng arguendo t hat
Vargas was a supervisor, | would thus find that the Respondent violated
Section 1153 ("a) and (c) of the Act when it di scharged Manuel Vargas.

Wth respect to the supervisory issue, | cannot conclude that the

evi dence denonstrated that Manuel Vargas was a supervisor for the the
evi dence did not denonstrate that Manuel Vargas was ever given any one of
t he powers as enunci ated under Section 1140.4(j). The record
denonstrates that Manuel Vargas was hired as a forenman and that
Respondent, as well as Manuel Vargas hinsel f, thought of himas a
supervisor, but in terns of actual duties, powers and responsibilities
other than a few self-serving statenents from Respondent's w tnesses the
evidence failed to establish that Manuel Vargas had or exercised any of
the duties under Section 1140.4 (j ) . A though Manuel Vargas was
ostensibly "in charge" of his crew the evidence disclosed that he woul d
al ways check with Parraz and secure his O. K. before doi ng anyt hi ng
having to do with other enpl oyees. The fact that Manuel Vargas net nany
of the "secondary"” tests in weighing supervisory status is of no
consequence since he did not possess any of the powers or duties under
the prinmary test as deliniated in Section 1140.4 (j ) .

10/ Canpbell did not testify to refute those statenents.
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Therefore, inasmuch as Manuel Vargas was a non-supervisory enpl oyee
and inasnmuch as Respondent asserted that it termnated himfor his
Union activity, this would be an additional violation of Section 1153
(c) of the Act.

|. Eviction of Azucena Hernandez and Manuel Vargas

After Hernandez and Vargas were discharged. Respondent served an eviction
notice on themto vacate their conpany-owned honme pursuant to a witten
housi ng policy conditioning tenancy on full enploynent. Inasnmuch as |
have found that the discharge of Azucena Hernandez was in violation of
the Act and inasmuch as | have found that Manuel was discharged primarily
because of his wife's activities, it is apparent that Respondent's true
nmotive was to get themoff its property and had to carry this out not
only through discharge but also in conjunction with eviction.

| therefore find the eviction to have been predicated on unl awf ul
activity and an independent violation of the Act. See Kohler Co., 128
NLRB 1062, 1092-1093.

j. The Changed Work of Conception Diaz

The facts in regard to this issue are not in dispute. On Septenber 23,
1975, Parraz informed Diaz that he was being sent to the mll in Perris
the next day. D az was subsequently transferred to another. job on Ranch
5C where he was driving an electric cart.

The Ceneral Counsel asserts that Respondent discrimnated against
Diaz by transferring himto other [ocations and by giving himnore
onerous work activities.

Respondent denied that the duties were in fact nore onerous and
that the change was due to Diaz's Union activities.

Fromthe record it is difficult to determne whether Diaz's new
duties were nore onerous or nore physically distasteful but it was
undi sputed that the change in duties nmeant that Di az worked fewer
days, fewer hours, with resulting less pay. In addition, Diaz was
removed fromhis normal work contact with his fellow enpl oyees.

In [ight of the fact that the Union meeting was held at Conception Diaz's
house at the time of the transfer and Parraz's direct, admssion to
Ascension Diaz that he transferred Conception D az because of his Union
activities denmonstrates that Diaz's work transfer was in violation of
Section 1153 (c) of the Act.

K. The Fal se I nprisonment of Azucena Hernandez

The facts with (eifect to this allegation are in dispute. Azucena
Hernandez testified that she |eft her house at about 6: 30 A. M. on
Cctober 1, 1975, and when she got to the front gate she asked to have
it opened so she could | eave. According to Hernandez, Canpbell wal ked
in front of the gate and physically bl ocked her exit. Her nandez
wanted to go outside in order to speak with the

vy

I'l/ Security Oficer Randolf Brooks testified that he was on duty at
the gate on Cctober 1, 1975, and that he closed the gate around

(see next page)
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or 8ani zers and ot her enpl oyees who were congregating in the area. She
and Ganpbel | began ar?ul ng and Ganpbel | told her that she was naki ng
it necessary that he fire her husband, Manuel Vargas. Wien she was
deni ed permssion to | eave she went back to her house and t el ephoned
the Sheriff. Wen she returned it was about 7:00 A. M. and the gates
were opened to | et the enpl oyees in and Hernandez was abl e to | eave.

Deputy Sheriff Bruckner testified that he arrived at about 7:15 A. M
after being advised that a person had called and stated that she was
being forcibly held at that |ocation. Bruckner stated that when he
asked Brooks whet her Hernandez had been physically restrai ned he said no
but he did state that Canpbell wanted her to renain until 7:00 A. M

Fromthe foregoing and fromthe entire record, the evi dence denonstr at ed
t hat Fbslelondent unifornty kept its giate closed in the nornings until

7:00 A. M and therefore on (ctober 1, 1975, Azucena was apparent!y
refused permssion to | eave for approxi mately one-half hour. Such
conduct 1nterfered wth her Lhion activity and constitutes a viol ation
of Section 1153 (a) of the Act notwthstandi ng the fact that she was no
| onger enpl oyed i nasnuch as" her enpl oynent ceased as a conseguence, of
Respondent’ s unl awful acti ons.

The Renedy

Havi ng found that Respondent has engaged in certain unfair |abor
Fracﬂces within the meaning of Section 1153 (a) and (c) of the Act,

shal | recommend that Respondent cease and desist therefrom and
tfak{ahce'ra\t{au n affirmative action designed to effectuate the policies
0 e Act.

I/ 6:30 A. M. because Union organizers were starting to appear. He
stated that when Hernandez arrived she ?_ot into an argument with
Canmpbel | because she felt she had been tfired and he insisted that she
had quit. Brooks stated that Hernandez asked to |eave; CanPbeII
hesitated and then he opened the door but Hernandez did not [save. I|nstead
she went to the fence, spoke to a few organi zers, and then went back to
her house and returned with her car. She junped out and denmanded to

| eave the ranch and Canpbell told her to do so. According to Brooks she
refused again and began arqui n? with Canpbell. A few mnutes later the
_She_r:jff arrived and Hernandez told himthat she had been held prisoner

i nsi de.
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Havi ng found that Respondent unlawful |y di scharged Azucena Her nandez
and Manuel Vargas, and unlawful |y changed Conception D az's duties, |

w Il recommend that Respondent offer themimmediate and full reinstatenent
to their former or substantially equivalent jobs. | shall further
recomrend that Respondent make whol e Azucena Her nandez, Manuel Vargas
and Conception Diaz for any |osses that they may have incurred as a
result of its unlawful discrimnatory action by paynent of a sum equal
to the wages they woul d have earned fromthe date of their discharge to
the date they are reinstated or offered reinstatenent, |ess their net
earnings together with interest thereon at the rate of seven percent
per annum and that | oss of pay and interest be conputed in accordance
with the formula used by the National Labor Relations Board in F.W
Wodwor t h Conpany, 90 NLRB 289, and Isis P unbing and Heating Co. , 138
NLRB 716.

The unfair |abor practices commtted by Respondent strike at the
heart of the rights guaranteed to enpl oyees by Section 1152 of the
Act. The inference is warranted, that Respondent naintains an
attitude of opposition to the purposes of the Act with respect to
protection of enployees in general. It will accordingly be re-
comrended t hat Respondent cease and desist frominfringing in any
nmanner upon the rights guaranteed in Section 1152 of the Act.

The General Counsel al so urges that the enpl oyees be given renedi al

noti ces by neans other than posting at Respondent's premses. |
bel i eve that a notice should be posted by Respondent at its facility
both in English and Spani sh and because of the lapse in tine, caused in
part by the lack of funding of the Board, | believe that the enpl oyees
shoul d be infornmed of the outcone of the charges by having the
Respondent nail copies of said notices to the enpl oyees on Respondent's
current payrol |

The General Counsel also requests that because of the denial of access

the Union shoul d have expanded rights of access. Inasnuch as | have
not found that Respondent violated the regulation with respect to
access, | cannot follow the General Counsel's recomendati on. However,

I would recomrend that, if assurance by the Union is given that they
will not enter the chickenhouses and the inpasse on that issue is
broken, then Respondent would be required to permt access on to its
property provided further that the Union conplies with the safety
procedures it had previously willingly accepted.

The General Counsel al so urges that Respondent be ordered to award
costs to the General Counsel and to the Charging Party. It is not the
general practice of the National Labor Relations Board to make such
awards and | do not agree that Respondent's actions in defense of this
suit were "patently frivolous" to warrant such a finding. In this
regard, | also note that the General Counsel issued conplaint in this
matter before it had gi ven Respondent an adequate opportunity to
cooperate and to give statenments to the various Board agents who were
initially investigating the case. Therefore, | cannot recomend that
costs be awar ded.
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Uon the basis of the entire record, the findings of fact, and
conclusions of law and pursuant to Section 1160.3 of the Act, |
her eby i ssue the foll ow ng recomended:

CRDER

Respondents, their officers, their agents, and representatives,
shal | cease and desist from

ﬁ]a) D scour agi ng nenbershi p of any of its enpl oyees in the Uhion or
any other | abor organization, by interrogating enpl oyees about their
Uhion activities and synpathies or the Unhion activities and s?/rrpat hi es of
their fellow enpl ogee_s; y creating the inpression of surveillance of

Lhi on activiti es, K illegal promse of benefits; by threatening

enPI oyees w th discharge or other changes in working conditions; or by
enforcing an invalid no-solicitation rule;

(b) In any other manner interfering wth, restraining and coercing
enpl oyees in the exercise of their right to self-organization, to form
join or assist |abor organizations, and to engage in other concerted
activities for the purpose of collective bar <r:;a| ning or other nutual aid
or protection, or to refrain froman¥/ and al [ such activities except to
the extent that such right nmay be affected by an agreenent requiring
menbership in a | abor organi zation as a condition of continued enpl oynent
as authorized in Section 1153 (c) of the Act.

Take the follow ng affirmative action which is deened necessary to
effectuate the policies of the Act.

_ (a) Ofer to Azucena Hernandez, Manuel Vargas and Conception D az
inmmediate and full reinstatenent to their forner or substantially

equi val ent jobs wthout prejudice to their seniority or other rights and
privel eges, and nake themwhol e for any | osses theg nmay have suffered as
aresult of their termnation in the manner described above in the
section entitled "The Renedy".

(b) Preserve and nake available to the Board or its agents, upon
request, for examnation and copying all payroll records, social security
paynent records, tine cards, personnel reports, and other records
necessary to anal yze the back pay due.

(c) Post in conspicuous places, including all places where notices
to enpl oyees are custonarily posted, copies of the attached notice narked
" Appendi x". Copi es of said notice shall be gost_ed by Respondent ;
| medi atel y upon" receipt thereto and shall be signed by Respondent's
representative. Reasonable steps shall be taken to insure that said
noti ces are not altered, defaced or covered by any other material. Said
noti ce shall be posted for a period of 60 consecutive days. Said notice
shall be in English and Spani sh.

(d) Mil to each enpl oyee, a copy of said notice to the enpl oyee
| ast known address. Said notice shall be in English and Spani sh.

~ (e) Notify the Regional Drector in the San O ego Regi onal
Gfice, or the Executive Secretary at the Board's Main office in
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Sacramento, wthin twenty days fromrecei pt of a copy of this
deci sion of steps Respondent has taken to conply therewth, and

continue to report periodically thereafter until full conpliance is
achi eved.

It is further recommended that the all egati ons of the conpl ai nt
alleging violations of the access rule be dismssed. It 1s also
recommended that the allegations of violation of Section 1153 ﬂc)

wth respect to the change of duties of enpl oyee Wal do Escal era
Mlla al so be di smssed.

Dat ed:

Louis M Zi gman
Adm nistrative Law O fice
~
L



APPENDI X

NOTI CE TO EMPLOYEES

After a hearing in which all parties presented evidence, an Admnistrative
Law G ficer of the Agricultural Labor Relations Board has found that we
have engaged in violations of the Agricultural Labor Relations Act, and
has ordered us to notify all of our enpl oyees that we wll renedy those
violations, and that we wll respect the rights of all of our enpl oyees in
the future. Thereof re we are telling each of you:

i(l) V¢ w il reinstate Azucena Hernandez to her forner Lob and give
her back pay for any | osses that she had whil e she was of f work.

(2) V@ wll reinstate Minuel Vargas to his forner job and gi ve
hi mback pay for any |osses that he had while he was of f work.

~ (3) W wll offer Gonception Daz his forner job or a substantially
equi val ent job and gi ve hi mback pay for any |osses that he had while he
was engaged in other duties.

~(4) Ve wll not discharge enpl oyees for engagi ng i n uni on
activity.

~(5) v wll not threaten enpl oyees with di scharge in order
to di scourage union activity.

(6) Ve wll not change enpl oyees duties for engaging i n Union
activities.

~(7) Vewll not interrogate enpl oyees about their Uhion
activities or synpathies or about their fellow enpl oyees Union
activities or synpathies.

(8) VW will not promse or give benefits in order to dis-
courage union activity.

(9) Wwwll not enforce invalid no solicitation rules.

_ (10) Ve wil not evict enpl oyees fromour premses for engagi ng i n
union activities.

Al our enpl oyees are free to support, becone or renai n nenbers of
the Uhited FarmVWrkers of Awerica, or any other union. Ve wll not in
any other nmanner interfere wth the rights of our enpl oyees to engage in
these and other activities, or to refrain fromengagi ng i n such _
%g%l vities, which are guaranteed themby the Agricultural Labor Rel ations
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