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DEQ S ON AND GREER

h March 25, 1977, Admnistrative Law Oficer (ALO E nest
H ei schnan i ssued the attached Decision in this proceedi ng, Thereafter, the
General ounsel and the Charging Party each filed tinely exceptions and a
supporting brief, and Respondent filed a reply brief in opposition to the
sai d excepti ons.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority inthis
proceedi ng to a three-nenber panel .

The Board has considered the record and the attached
Decision in light of the exceptions and briefs and has decided to
affirmthe rulings, findings and conclusions of the ALQ as nodified
herein, and to adopt his recomended QO der.

V¢ do not adopt the finding of the ALOthat Lopez
testified he "may have" tol d enpl oyees, after the union's organi zi ng
canpai gn began, that Respondent coul d not nmake any inprovenents or give any
raises "at this tine." The testinony of Lopez reflects, and we find, that
he did in fact nake that statenment during his Novenber 8, 1975 neeting wth

enpl oyees; However, we do not equate



a nere statenent of present inability wth a promse, express or
inplied, of future benefits, and we agree wth the ALOthat Lopez's
statenent does not serve to corroborate the hearsay testinony of union
agents that Lopez had prom sed enpl oyees i nproved benefits or wage
increases if they rejected the union.

V¢ expressly do not adopt the ALOs apparent conclusion that only
proof of actual organizing at the Kuramura Nursery woul d have been

sufficient under the evidentiary guidelines of the GothamIndustries

deci sion which he cites. There are nany factors which, in a given case, nay
tend to show that an enpl oyer knew or had reason to know of an active uni on
interest inorganizing its enployees. So to the extent that the ALOs
deci sion nay be read to establish a per se rule inthis area, it is hereby
rej ect ed.

At the hearing, the General (ounsel anmended the conplaint to add
an all egation that Respondent violated Section 1153(a) of the Act by
i ncreasing the wage rates of its enpl oyees on August 29, 1975. ontrary to
the ALQ we conclude that as the initial charge herein was filed wthin 6
nonths after the wage increase, the anendnent is not barred by Section
1160.2 of the Act. Ace Drop doth Gonpany, Inc., 178 NLRB 664, 665; D ni an
Qil ., 96 NLRB 1435; Cathey Lunber Conpany, 86 NLRB 157, 162-163.

However, we find that the August 29 wage increase did not constitute a
viol ation of Section 1153(a) of the Act, for the sane reasons relief upon by

the ALOw th respect to the wage increase of Qctober 24, 1975.

3 ARB N 79



ROER

Pursuant to Labor Gode Section 1160.3, the Agricul tural Labor
Rel ations Board adopts as its Oder the recormended Qrder of the
Admnistrative Law Oficer and hereby orders that the conpl ai nt be,
and it hereby is, dismssed inits entirety.

Dated: Gctober 27, 1977
GERALD A BROM Chai rnan RCBERT
B. HUTCH NSCN  Menber

HERBERT A PERRY, Menber

3 ALRB Nb. 79 3.
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Francis Fernandez, Esq., of Salinas, Galif., for the
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Respondent
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DEQ S ON

Satenent of the Case
Ernest Heischnan, Admnistrative Law Gficer: This case
was heard before ne on February 23, 24 and 25, 1977, in Salinas,
CGalifornia.
The conpl aint alleges violations 01 881153 (a) and (b) of
the Agricultural Labor Relations Act, herein called the Act, by

Mori ka Kuramura, herein called the Respondent or



Kuramura. The conplaint is based on charges filed on
Novenber 12, 1975Y by Uhited Farm Wrkers of Anmerica, AFL-
AQ herein called the Uhion or the UFW

Respondent contends that a true and correct copy of the
original charge was not served on himin that the papers served
by the Uhion on Respondent did not contain a signature of
declarant. In light of the provisions of 820210 of the current
ALRB regul ations which provides that the Board nay di sregard any
error or defect in the charges which does not substantially
effect the right of the parties, and in view of the fact that the
Respondent can show no prejudice by the defect, if any, the
contention of the Respondent in this respect is wthout nerit.
See al so, Safeway Sores, 136 NLRE 479, 480.

References will be nmade in this brief to applicable
precedents of the National Labor Rel ations Act, as amended, as
provi ded by 81148 of the Act.

During the hearing General (ounsel anended the conpl ai nt by
addi ng thereto a Paragraph 6 d reading as follows: "Qn or about
August 29, 1975, the Respondent raised the hourly rate of its
agricul tural enpl oyees for the purpose of causing Respondent’s
enpl oyees not to organize and join a union.”" Reference to this

anendnment will be made later in this deci sion.

Ynl ess ot herwi se specifically specified, all dates herein refer
to 1975.



Al parties were given full opportunity to participate in
the hearing and after the cl ose thereof, General (ounsel and
Respondent each filed a brief in support of its respective
posi ti on.

Uoon the entire record, including ny observations of the
deneanor of the wtnesses, and after consideration of the briefs

filed by the parties, | nake the foll ow ng:

H ndi ngs of Fact

. Jurisdiction

Respondent, a sol e proprietorship, engages in agriculture
in Salinas, Galifornia, and it is admtted and stipulated to
by himthat he is an agricultural enployer wthin the neani ng
$$1140. 4(c) of the Act, and | so find.

Respondent al so admits and stipulates that the Lhionis a
| abor organi zation w thin the neani ng of 81140.4(f) of the Act,

and | so find.
[1. The Alleged Unfair Labor Practices

The conplaint alleges that the Respondent violated 81153 (a)
and (c) of the Act in that on or about August 29 (new Paragraph 6
d) and en or about QGctober 24, in response to the Lhion's
organi zational activity, it raised the pay of its agricultural
enpl oyees. It further alleges that as a response to a Petition

for Certification



filed by the LUhion on Novenber 12, the Respondent pronmi sed them an
additional raise if the agricultura enpl oyees rejected the Lhion,
and finally that on or about the week precedi ng Decenber 5, the
Respondent rewarded the agricul tural enpl oyees for their rejection
of the Lhion wth an additional wage increase.

A though the conpl aint alleges both 81153(a) and (c)
violations, the brief of General (ounsel nakes reference to
81153(c) inits Satenent of the Case, but does not treat with the
(c) violation in the remai nder of the brief and at its concl usi on
only requests that the Admnistrative Law Oficer "find that the
Respondent vi ol ated 81153(a) of the Act." Furthernore, in the
Suggest ed H ndi ngs of Fact and Goncl usi on of Law, General Counsel
only proposes that the Respondent be found to have viol at ed
1153(a) of the Act as alleged in paragraphs 6 a,b,c and d of the
conpl ai nt as anended.

Respondent deni es that he engaged in the unfair |abor
practices set forth in the af orenenti oned paragraphs of the

conpl ai nt as anended.
A The (peration of the Nursery

The Respondent for the past nine years owns a nursery in
Slinas, Mnterey Gounty, where he grows and nmarkets carnations.
The operation conprises 10 acres, five of which are greenhouses

and the remaining five acres are



taken up by roads, housing, a packing shed, and ot her
m scel | aneous bui | di ngs and uses. The Respondent is a famly-run
busi ness and in 1974 and 1975 his wfe (who died before the
hearing) and children actively participated in the operation of
the nursery. The children are Supervisors wthin the neani ng of
the Act. The Respondent further enpl oyed anywhere from5-12
enpl oyees, the nunber is geared to seasonal requirenents and these
non-famly enpl oyees wll be referred herein as the enpl oyees.
During the later half of 1975 there were approxi natel y ei ght
enpl oyees. The Respondent and his famly live on the premses as
do sone of the enpl oyees. A | enpl oyees work one shift - 7:00
am to430 pm and arrive for work ten mnutes before starting
tine;. Thereis a fixed lunch break from12:00 to 12:30 and two
15-mnute rest breaks --one at 10:00 a m and the other at 3:00
p.m The enpl oyees take their lunch and rest breaks in the
greenhouses, the trailer, the packing shed, or in cars.

The enpl oyees are hourly paid and enjoy certain benefits.
Mbst enpl oyees are enpl oyed approxinately for a three-nonth
period, but sonme have worked for nore than one year. The nursery

packs and ships its flowers fromits prem ses.
B. Sgnificant Dates and Events

As an aid in analyzing "he testinony and record, the



followng are inportant dates and events:

1975

June 28
August 27

August 28
August 29
August 31

Qct ober 2

0

Qct ober 24

O or abo
Nov. 7 or
Novenber

Novenber
Novenber

Novenber
Novenber

Novenber

ut
8
8

12
13

15
17

28

Decenber 5

1976

January 18

Bvent

The Act is approved

\Vdge i ncreases given to three enpl oyees
The Act becones effective

Vge i ncreases given to the bal ance of

5 enpl oyees

Kuramura and son, Mtsunori Kuramura, go
to Japan

Kuramura returns from Japan

Al enpl oyees recei ved wage i ncreases

Lhi on acti vel y begi ns organi zi ng nursery
Ben Lopez cane to nursery and hel d his
first meeting with the enpl oyees

Lhion filed Petition for GCertification
Ben Lopes held his second neeting wth the
enpl oyees

Petition w thdrawn

Ben Lopez held his third neeting wth the
enpl oyees

Ben Lopez held his fourth neeting wth the
enpl oyees

Ben Lopez held his fifth neeting wth

enpl oyees and 7 enpl oyees recei ved wage
i ncreases. 2 enpl oyees who started on

Novenber 21 recei ved no increases. and
one ot her enpl oyee recei ved no i ncrease

Mtsunori Kuramura returned to the U S

6.



C The |ssues

The maj or issues in this case turn on the significance of
wage i ncreases given on or about August 29 and QGctober 24 and
Decenber 5.

The evi dence presented on the hearing is unusual in that in
the instant case the critical testinony was offered through the
Respondent and his all eged agent Ben Lopez. No enpl oyee took the

st and.
1. The Cctober 24 end August 27-29 Vdge | ncreases

Wge records for the years 1974 and 1975 concerni ng t he
agricultural enpl oyees appear on schedul es prepared by the
Respondent ' s accountant and were turned over to General Qounsel
for examnation, and are narked as General (ounsel's Exhibits Nos.
5a, 5b, 6a and 6b. 5a covers the first half of 1975, 5b the
second hal f, 6a the first half of 1974, and 6b the Second hal f.

The general observation can be drawn froman examnation of
these exhibits as to the wage rates, and the frequency and anmounts
of the increases when conparing those in 1974 to those in 1975.

Inthe first half of 1974 sone wage i ncreases were given at
random n the other hand, two clusters, one covering a Mrch
payrol | period and the other on My 25 period, al so are reveal ed.
The increases were generally in five-cent increnents. In the

second hal f of 1974



(GC Exh. 6b) the raises were infrequent, with a cluster in the
three successi ve weeks beginning wth July 6 and nostly five
cents each. In 1975, the sanme pattern is reflected for the first
hal f of the year, wth a cluster of increases on April 12 and
June 17. In the second hal f of the year, there are three
clusters of raises, nanely, August 29, (ctober 24, and Decenber
5. The anounts of the increases given on (tober 24, ranging
fromfive to thirty cents, and on Decenber 5, were sharply hi gher
than those granted in the three precedi ng cal endar hal f years.
Respondent is the owner and director of operations in his
nursery. Hs business is profitable and enjoyed an i ncrease in
profits in 1975 over 1974. He is a nenber of two enpl oyer
associ ations, one being the Mnterey Chapter of the State H oral
Gouncil.  Kuramura and his son went to Japan on August 31; he
returned on ctober 20 and his son on January 18, 1976. Shortly
after his return his wfe told himthat the "newlaw', referring
to the Act, had gone into effect and that there were Uhion
activities anong the enpl oyees of other growers. After
consultations wth his wife, Kuramura gave the enpl oyees
i ncreases on (rtober 24. Respondent testified that he had heard
that the Unhion was active anong other flower growers but that
there was no organi zational activity in his nursery and that he

first became anare of Lhion activity in



his nursery activity in his nursery two or three weeks after the
Qctober 24 raises were given. This was continued by Frank
Hierta, a full-tinme organi zer for the UFWfromthe end of QCct ober
to the end of Decenber, when he testified that he began his
organi zational activities in the Kuramura nursery in the first
week in Novenber. General Gounsel fixes the date as Novenber 7.

According to Respondent' s testinony, wage increases were
predi cated on rises in the cost of living, provided the enpl oyees
did well. He also nade reference to the fact that 1975 was a
good year in that profit were higher than those in 1974 and t hat
commodi ty prices, the prices received by himfor flowers, were
rising nonth to nonth. There was no testi nony adduced as to
whet her the increases were predicated on either higher wages paid
by his conpetitors or whether they were pronpted by the fear that
organi zational activities anong other growers mght be extended
to his nursery.

General (ounsel , over the objection of counsel for the
Respondent, anended t he conpl ai ns during the heari ng by addi ng
thereto a new paragraph 6d alleging that on or about August 29,
1975, the Respondent raised the hourly rate of its agricultural
enpl oyees for the purpose of causi ng Respondent’s enpl oyees not
to organize and join a union. (ounsel's objection was grouni ed
or the argunent that the new al l egati on was barred by the six-

nont h



statute of limtation set forth in 81160.2 of the Act. A though
proof of this allegation could not of and by itself be deened an
unfair |abor practice and thereby subject the Respondent to a
renedi al order, the evidence of such earlier msconduct could be
recei ved as background for the purpose of throwng light on events
which fell wthin the six-nonth period. N.RBv. Lundy GCorp., 316
F.2d 921, 53 LRRM 2106 (CA 2, 1963). A further objection was nade

to the admssi on of evidence concerning the August 27-29 increases
inthe hourly rates because of the failure to conply wth the
requirenents set out in 820222 of the Regulations in that the
anendnent was not reduced to witing and filed wth the Executive
Secretary of the Board wthin twenty-four hours after the order.

If there were no such filing, this failure may be di sregarded
because it was a technical violation at best and non-prejudiced to
Respondent .

The August 27 and 29 across-the-board i ncreases bracketed
August 28 the effective date of the Act and ranged fromfifteen to
thirty cents per hour. Kuranura testified that when he left the
Lhited Sates on August 31 he did not knowthe "new | aw' had gone

or was about to go in effect.
2. The Post-Qtober 24 Bvents

The conplaint alleges that in response to the Petition

10.



for Certification, the Respondent, through his agent, Ben Lopez,
promsed the enpl oyees an additional raise if they rejected the
Lhion, and that on or about the week precedi ng Decenber 5, which
was after the Lhion wthdrewits Petition, the Respondent
renwarded its enpl oyees wth an additional twenty cents per hour

I ncrease. (Paragraphs 6b and 6c).

Kuramura initially nade the acquai ntance of Lopez at G een
Val l ey Nursery, his shipper. He had heard through the
"grapevi ne" and Jun WWchida, another grower, that Lopez "knew the
| aw', neaning the Agricultural Labor Relations Act, and he
wanted to be enlightened as to it. Even before he spoke to
Lchi da he knew that Lopez had "tal ked at other nurseries". He
testified that when he hired M. Lopez he did not know whet her
Lopez was in favor of or agai nst unions.

Ben Lopez had been the local director of the bracero
programfrom 1545 to 1965. This programhad been establi shed
pursuant to a treaty entered into by Mexico and the Uhited
Sates and was prinarily calculated to provi de Mexicans wth
gai nful enpl oynent in agriculture and to provide WS growers
wth agricultural labor. The duties of Lopez were to determne
in cooperation wth the Departnent of Enpl oynent the nunber of
workers needed to transport themto reception centers in
Salinas, to allocate themto the growers, to see that their

contracts and

11.



the international agreenent were conplied wth and to return them
to Mexico at the expiration of their contracts He was al so
charged wth the responsibility to provide continuity of

enpl oynent if possible; to see that the proper wages were paid;
that proper housing was provided; that vehicles were inspected
periodically and that nedi cal care was provided. This was done
wth a staff and he worked closely wth the Mexican governrent.
Lopez testified that there were nany instances of non-conpliance
and he spoke quite frequently wth the workers.

At one tine he was director of research for the Gowers
and Shippers Association of Galifornia and was invol ved in
Its programon seed di seases. Lopez al so worked in the area
of the use of machinery to increase productivity and thus to
reduce the work force.

Followng his retirenent, Lopez had been retai ned fromtine
totine by growers as a labor consultant. This had required him
to investigate grievances and to ascertain the reasons for | ow
enpl oyee noral e.

Lopez said that he was famliar wth the Act and its
| egi slative history and that when conpared to others, he had
expertise in this area.

(n Novenber 8 Lopez went to the nursery and had a
conversation wth Kuranura, through an interpreter, for about a
hal f hour or so. Kuramura asked himto speak to the workers.

Al though Kuramura gave hi mno instructions

12.



as to what to say, he told Respondent what he would tell the
enpl oyees. He asked about the enpl oynent practices wth a view
of advi sing himabout inproving working conditions if they were
too I ow and non-conpetitive. In fact he did so after Kuranura
descri bed his enpl oynent records, wages pai d, benefits enjoyed,
continuity of enploynment, starting pay and schedul e of raises.

Lopez expl ained the Act to the Respondent and tol d hi mwhat

he coul d and coul d not do; anong these were:

1. He couldn't do anything to deprive the workers of
their rights under the | aw

2. Athough he had the right to ask union organi zers for
identification, they had access rights but probably
not co enter the greenhouses.

3. He couldn't threaten the enpl oyees as to their jobs
because they joined or wanted to join the Uhion,
but he could nake his position clear, as to his
attitude towards the union.

4. He could recoomend that they not sign a Petition for
Certification.

Lopez assuned that Kuramura did not want a union.

Lopez had always presented an anti-union, pro-enpl oyer
position, and he referred to instances when he did so,
nanel y, when he did | abor consultation for sun uchil a,

the Sunnyside Nursery and the kyosoku Nursery.

Lopez when outlined what he was going to say to the

13.



enpl oyees. He would explain the law and the rights of the
workers under it; that they had the right to have a union or not
to have a union and they could report any violation of lawto the
Agricul tural Labor Relations Board; who coul d and who coul d not
sign a petition; the benefits they now have and what they nay be
trading themfor. He would also tell themthat Kuramura was not
in favor of a union, but they had the right to have a union.

The enpl oyees were called into a neeting during worki ng
tine. They were inforned as to the background of Lopez and,
al though Kuranmura and his sons were present, they |eft al nost
I medi atel y. Lopez addressed the workers in Spanish. He
explained the lawto the enpl oyees, the benefits they were
enjoying, and, in general, followed the |ines which he had
outlined to Kuramura. He stated that the Respondent preferred
they not sign a petition or, if an election were to be held, that
they vote nonunion even if they signed a petition.

Lopez testified that he nade no nention" of pay raises
except that he may have said that the enpl oyer could not nake any
I nprovenents or raises "at this tine".

Wen he left on the 8th he recormended to Kuramura that he
speak agai n to the enpl oyees and Kuranura replied that if he
t hought that woul d be best he shoul d do so.

In response to a tel ephone call, Lopez returned to the

nursery on the 13th and he spoke to the enpl oyees

14.



along the sane lines as he had on the 8th. e of the enpl oyees
asked himwhat a petition was. Lopez showed theman aut hori zation
card and told himthat this was what he neant by a petition. Sone
of the enpl oyees then said they had signed such cards. Lopez

advi sed the enpl oyees that they could sign for two unions; that if
they signed they could still vote non-union and even if they
didn't sign they could vote for the union. Lopez testified that
he did not tell the workers that Kuranura woul d be di spl eased if
they signed authorization cards. He only said that Kuranura woul d
prefer that they did sign.

He enuner at ed sone of the consequences which would fol lowif
they sel ected a union, such as paynent of dues and that nost
contracts requi red uni on nenbership that Kuranura coul d no | onger
hire at the gate but would have to hire through a hiring hall;
that if the Union were selected by a ngjority vote, the Uhion
woul d represent everyone, whether or not an individual had voted
for or against the union. Fnally, Lopez testified-that all
benefits woul d have to be negotiated and they nay or nay not be
better than what they had. He al so said that Kuranura did not
want a union and that they woul d be better off wthout a union.

h Novenber 17, follow ng a tel ephone call, Lopez went
to the nursery. Kuramura asked himto tell the workers that

the Petition had been w thdrawn. Lopez

15.



testified that Kuramura did not ask himto speak about wage rai ses
and when he spoke to the enpl oyees that day he nade no nention of
benefits or why they were better off wthout a union.

n Novenber 28, in response to a tel ephone call advising him
that the workers wanted to see him Lopez net wth them They
told himthat because there was no el ection they wanted to get
nore noney, uniformrates, higher starting rates and better fringe
benefits. Lopez inforned the enpl oyees that he woul d convey their
desires to Kuramura. Lopez did so advi se Kuramura.

Lopez agai n appeared at the nursery on Decenber 5 after
receiving a call that the workers wanted to speak to him He
listened to them They wanted to know "what happened to the
raises we wanted". Lopez surmsed that they contacted hi mbecause
they had no one to turn to and no one of themindi cated that he
spoke English. He said he woul d speak’ to Kuramura, which he did.
Kuranura said that his attorneys were working on this natter.
Kuramura in his presence nade a tel ephone call and then advi sed
Lopez that he woul d gi ve wage i ncreases and Lopez so inforned the
enpl oyees.

Lopez testified that at no tine did he tell the workers that
they woul d get raises if the union was kept out and he did not

know until Decenber 5 that they receive rai ses.

16.



Lopez was paid for each of the first four visits al though he
did not request nor did he expect paynent for the Novenber 28
visit, inasmuch as he cane to the nursery at the instance, of the
enpl oyees. He was not paid for the Decenber 5 visit.

Marian Seeg and Frank Hierta were UFWorgani zers cal | ed by
General ounsel. M. Steeg had been director of the Lhion's
Wt sonville and Hol lister field offices and was the assistant to
the director at the Salinas office.

After the petition was filed on Novenber 12, the director and
she went out to the Kuramura nursery and spoke to the workers who
inforned themthat they had two or three closed maki ngs wth
soneone brought in by the owner and that they woul d get anot her
wage increase if they showed confidence in the conpany and
prevented the Uhion fromcomng in at that tine. iy one or two
of the enpl oyees wanted to go ahead, but the najority did not
think that the el ection should be held at that tine. The two
Lhion representatives told the enpl oyees that if they were not
sure or felt threatened, the Petition would be w thdrawn and they
woul d return at another tine. Sone of the enpl oyees stated that
the workers needed the noney and sonme were afraid of
"immgration”.

Frank Hiuerta began organi zational activities at the
Kuramura nursery during the first week in Novenber. He had one

I nci dent i nvol ving access when he was entering
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the property. Kuramura saw himand noti oned himto keep out. He
al so spoke to one of his sons who told himto keep out and if he
didn't he would call the sheriff. Huerta and the ot her organi zer
then spoke to the workers and passed out |eaflets while Kuramra
and his son watched them Hierta noted a nenber of the famly
was al ways present when he was on the property and that the
deneanor of the enpl oyees differed when they were in conversation
w th the organi zers on or off the premses. In the first

i nstance they spoke in | owtones wth heads down; in the latter,
they spoke in nornmal tones and kept their bodies erect.

Hierta testified that he had secured eight or nine signed
authorization cards and the Petition was filed on Novenber 12. A
neeting was hel d on one occasion wth the workers for the purpose
of selecting an observer for the then forthcomng election. No
one was wlling to act as one and he was told that sone of the
wor kers had changed their mnds because the person talking to
themhad sai d "sonet hing about giving a raise".

Hierta went out to the nursery a few days before the pre-
el ection conference and the workers told himthey did not want
the el ecti on because they had changed their mnds but they did
not want to talk to himabout this. The Petition was w thdrawn
on Novenber 15.

Hierta testified that he later spoke to Sal vador Branvill a,

a forner enpl oyee whose affidavit was rejected
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and was told by himthat Lopez prom sed rai ses and i nproved

benefits if the Lhion were rejected.
Anal ysi s and Qoncl usi ons
1. The August 29 and Cctober 24 \Mge | ncreases

Par agraph 6a of the conplaint alleges that on or about
Qct ober 24, Respondent, in response to UFWorgani zing activities,
raised the hourly rate of pay of its enpl oyees by 10 cents per
hour and thus interfered wth, restrained and coerced its
enpl oyees in the exercise of their rights guaranteed in 81152 of
the Act.

Section 1152 of the Act provides:

“Enpl oyees shal | have the right of self

organi zation, to form join, or assist |abor

organi zati ons, to bargain collectively through

representatives of their own choosing, and to engage

in other concerted activities for the purpose of

col | ective bargaining or other mutual aid or _

protection, and shall also have the right to refrain

fromany and all of such activities ..." (Section /

of the NLRA)

Section 1153 of the Act provides:

"It shall be an unfair |abor practice for an agricultural

enpl oyer to do any of the followng: (a) To interfere

wth, restrain or coerce enpl oyees in the exercise of the

rights guaranteed in Section 1152." (Section 8(a)(l) of

the NLRA)

Because paragraph 6d of the conplaint relates to the August
29 increases and i nasnuch as the paragraph was added to the
conplaint at the hearing and fails to conply wth the previously

di scussed “six nonth” provision of the Act,
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the thrust of this analysis wll be directed to the Gctober 24
rai ses.

The only evi dence adduced which related to the rai ses was
the testinony of Kuramura and the wage schedul es set forth in
General ounsel 's Exhibits 5a, 5b, 6a and 6b.

The data contained in the aforesaid Exhibits wth respect to
the wage rates, increnents and timng thereof may be summari zed as
fol | ows:

Vge i ncreases conferred on the enpl oyees on August 29 and
Qctober 24 were far greater than those given in the three
precedi ng cal endar halves. The earlier increases were nainly 5
cents each, while those conferred on August 29 and Qctober 24
ranged from5 to 30 cents.

The August arid Cctober rai ses were what has been often
descri bed as across-the-board increases, but across-the-board
rai ses al so appear in the three precedi ng cal endar hal ves.

Fnally, an examnation of the said exhibits does not
indicate a definite pattern for the timng of increases, so that
no enpl oyee coul d state that a raise was due hi mat any parti cul ar
tine

The above anal ysis raises the question as to the reason
for the granting of the conparatively sharply higher increases
on August 29 and Gctober 24. Mre specifically, were they
given to frustrate successful union organization anong the

Kuramura Nursery enpl oyees,
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and, if so, would this constitute a 81153(a) viol ation.

No person who was an enpl oyee during the tine in question
testified so that apart fromthe data contained in the aforesai d
exhibits, we nust examne the rel evant testinony of Kuranura.

Because Kuranura speaks little if any English, he was
undoubt edl y handi capped in that he had to express hinsel f through
an interpreter. The distilled testinony results fromall the
hazards associated wth the necessity of translating the questions
fromEnglish to Japanese and the answers from Japanese to Engli sh.
Respondent ' s deneanor and appear ance gave one the inpression that
he was | acking in those qualities which we usually associate wth
t he successful businessman. However, his business abilities are
attested to by the fact that he has operated the nursery for nine
years and has provi ded enpl oynent for 12 to 18 persons, incl udi ng
the famly working nenbers. The nature of commercial nursery
operations is such that it requires an extensive know edge of such
natters as the technol ogy of grow ng flowers, setting of prices,
determning costs, and setting wage rates, wage increases and
benefits, if any, the timng of the sane and howto be conpetitive
wth other growers. The fact that the nursery nade a profit in
1974 and a larger profit in 1975 attests to the busi ness acunen of
t he Respondent .

Kuramura testified that he found out about the "new
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| aw' when he returned to the Lhited Sates on ctober 20. He was
a nenber of a flower growers' association and associated wth
other flower growers such as wth his friend Jun Ushida. In
light of this and the publicity generated beginning wth the
tine farmlabor |egislation was first considered, through the
enactnent of the law the boycott activities of the UAWand t he
I ntensi ve organi zing activities engaged in by the International
Brot herhood of Teansters and the FarmVWrkers Uhion, | find his
testinony regarding the tine when he first |earned about the Act
as not credible.

Kuranura was questioned about his practice governing the
giving of wage increases. He said they are normal ly granted
because of rises in the cost of living, provided however the
enpl oyee does better then standard work. He al so stated that
the wage i ncreases conferred in 1975 were pronpted by the nont h-
by-nonth rise in commodity prices, neaning the prices he
received for his carnations, and the favorable profit picture in
his nursery.

Kuramura was asked whet her he gave the Qctober 24 raises in
the hope that "there would not be a union". He answered in the
negative. | again do not find this testinony credible for the
reasons previously assigned by ne. | find that Kuranura was
notivated to a large extent by his desire to prevent the Uhion

fromobtaining a foothold in his nursery.
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Two issues renain, nanely, is notive or intent a necessary
elenent in proving a 81153(a) unfair |abor practice, and, further,
Is the granting of increases at a tine when a union was not as yet
actively engaged in organi zational activity in the particul ar
nursery permssi bl e enpl oyer conduct when the giving of the
increases is pronpted by a desire to keep the union out.

The NLRB held in its early years that notive is not an
elenent of a 88(a)(1l) violation,

"Interference, restraint and coercion under Section

8(a) (1) of the does not turn on the enpl oyer's notive

or on whet her coercion succeeded or failed. The test

i's whet her the enpl oyer engaged i n conduct which it

may reasonably be said tends to interfere wth the free

exerci se of enployee's rights under the Act." 8 NLRB

An. Rsp. 52 (1939).

In NLRB v. Exchange Parts Go., 375 U F. 405, 55 LR — 2098

(1964), the enployer in a pre-election .setting increased, his

enpl oyees' wage benefits. The Gourt of Appeal s refused to enforce
the NLRB s order, but the Suprene Gourt reversed the |ower court
and reinstated the Board s deci sion which was based on the trial
examner's finding that the wage increases were given for the

pur pose of inducing the enpl oyees to vote agai nst the union. Thus,
the Qourt; held that in a 88(a)(1) situation involving the granting
of wage increases in a pre-election situation, proof of notive or
intent to deprive the enpl oyees of their § 7 (8§ 1162) rights is a
necessary el enent .

The US Suprene Gourt, in Anerican Shipbuil ding Co.
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v. NLRB, 380 US 300, 58 LRRM 2672 (1965), in a | ockout case

i nvol ving 88(a)(1l), seemngly nmakes a distinction as to whet her
the acts are so inherently discrimnatory or destructive of

enpl oyees' rights that the enpl oyer may be hel d to have foreseen
the unl awf ul consequences and those not inherently destructive or
discrimnatory. Therefore, if the acts conpl ai ned of are neither
inherently discrimnatory nor per se unlawful, the lack of a
hostile notive is determnative. See NLRB v. Brown. Food S ores,

380 US 278, 58 LRRM 2663 (1965).

The granting of wage increases, even during the tine when a
union i s engaged in an active organi zi ng canpai gn, nay be
permssi bl e or even nandat ory under sone circunstances. See NLRB

v. GQis Hospital, Inc., 93 LRRM 2778, (official citation not

available) (1st dr. 1976). Therefore, the granting of increases
inthe instant case is not per se unlawful and notivation is an
el enent to be considered. This very point was di scussed by the
Gourt in NNRBv. GothamIndustries, Inc., 106 F. 2d-1306 (1969) in
fn. 5at p. 1309:

"5 ... Athough inproper notivation is not a required
elenent in all 8(a)(|?1 violations as it usually is in
8(a)(3) violations, the Gourt's ruli ngs are apﬁl i cabl e
tothe situation in this case where the Board has in
effect nade notivation an essential element to this
8§ag(l) violation. It seens appropriate that the grant
of benefits should cone w thin the second category
established in the Geat Dane case - conduct causing a
conparatively slight harmto enpl oyee rights - and not
the first category, of inherently destructive conduct."
(Enphasi s added. )
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The testinony of both Kuramura and Frank Hierta, a ULhi on
organi zer, was in agreenent that the organizational activities of
the UFWanong t he enpl oyees of Respondent did not commence unti |
the early part of Novenber, sone weeks after the Cctober 24
| ncreases were given.

Paragraph 6a of the conplaint refers to the Gt ober 24 wage
I ncreases as being in response to UFWorgani zi ng activities.

Thus, the conplaint itself does not specifically contend that
organi zational activities anong the Respondent’s enpl oyees were
actual |y taking pl ace on Cctober 24.

The question as to whet her wage i ncreases gi ven on Cct ober
24, a date prior to the cormencenent, of active organi zati on anong
Respondent ' s enpl oyees, and notivated by a desire in part to keep

the Lhion out, in an unfair labor practice, is answered in NLRB v.

GothamIndustries, Inc., supra, when the Gourt, said at page 1309:

"Passing the exceptional enpl oyer who rmay rai se wages out
of fraternal generosity, we suppose that nost non-uni on
enpl oyers give raises for one or both of two reasons: to
keep enpl oyees, old and new, in the plant, and to keep
unions out. As to the latter it cannot be that every
tine it can be shown that an enpl oyer was seeking to stay
one step ahead of unionization he was guilty of an unfair
| abor practice; the situation nust have sufficiently
crystal lized so that sone specific orientation exists.

It woul d be a sorry consequence if the Labor Rel ations
Act were to be construed as causi ng every non-uni oni zed
enpl oyer to think twce before initiating a wage i ncrease
| est sone union shoul d appear and claimthat it had been
frustrated.  Bok, The Regul ati on of Canpai gn Tactics
in Representation H ections



Lhder the National Labor Relations Act, 78 Harv. L. Rev.
38, 114 (1964). A a mninumit nust be that to

establ i sh i nproper notivation requires a show ng that an
enpl oyer knows or has know edge of facts reasonably
indicating that a union is actively seeking to organi ze,
or else that an election is, to use the Board s word,
inpending. See Norfol k Livestock Sales (o., 1966, 158
NLRB 1595; Sigo Gorp., 1964, 146 NLRB 1484, 1486; |nto
Gontainer G. v. NLRB etc., 4 dr., 1965, 346 F. 2d 178,
180. . NLRBv. Radcliffe, 9 dr., 1954, 211 F. 2d 309,
315, cert, deni ed Honedal e Tractor & Equi pnent Go. V.
NRB, 343 US 833, 75S Q. 56, 9 L.&d. 657. ¢ are
concerned here only wth the latter alternative as there
was no suggestion of any organi zational activities, |et
alone activity that mght have cone to respondents'
attention."

In summary, | find that Respondent was notivated to give the

Cct ober 24 wage i ncreases for the purpose of keepi ng the Uhion out

of his nursery, but inasmuch as the UFWhad not as of that date

actively sought to organi ze the enpl oyees of the Kuranura Nursery,

the said notivation was not inproper or inpermssible.

Because the August 29 increases can only be used to shed

light on events which fell wthin the six-nmonth period and because

they are nore renote in point of tinme than the Cctober 24

I ncreases fromthe date the Uhion actively conmenced organi zi ng at

the Kuramura Nursery, no further consideration need be given as to

whet her Respondent engaged in unfair |abor practices as alleged in

paragraph 6d of the conplaint.
| therefore conclude that General Gounsel has failed to

prove by a preponderance of the evidence that Respondent has

engaged in unfair labor practices as alleged in paragraphs 6a and

6d of the conplaint.
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2. The Decenber 5 Wége I ncreases

Paragraph 6b of the conplaint alleges that in response to a
Petition for Certification filed by the UAWon Novenber 12, 1975,
Lopez, on behal f of the Respondent, prom sed the enpl oyees an
additional raise if they rejected the Uhion.

Paragraph 6¢c al | eges that on or about the week precedi ng
Decenber 5, 1975, after the wthdrawal of the Petition by the ULFW
Respondent rewarded its enpl oyees wth an additional 20-cent per
hour rai se.

Respondent admts that Lopez was his agent on the occasi on of
his first three visits, but denies that Lopez was his agent on
Novenber 28 and Decenber 1 in that Lopez cane to the nursery on
these two dates at the request of the enpl oyees and not at his
request. The argunent is wthout nerit. Lopez was paid for his
Novenber 28 appearance and | find that Lopez continued to act as
Kuramura' s agent through Decenber 5. The enpl oyees consi dered
Lopez the representative of Kuranura, albeit that on the two
occasi ons they wanted hi mto act as a courser wth respect to
their demands. Section 1140.4(c) of this Act provides that the
term"agricultural enployer” shall be construed liberally to
I ncl ude any person acting directly or indirectly in the interest
of an enployer relation to an agricultural enpl oyee. The
enpl oyees unsubt edl y consi dered Lopez the Respondent’s agent on

all five occasi ons
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and the intent of 81140.4(c) would be nullified if the
agency relationship in this instance were dependent on
whether the enployer or the enployees requested Lopez'
attendance at a neeting.

General (ounsel did not produce a single enpl oyee w tness
who attended any of the five neetings, and if the testinony of
Lopez is credible, his denial that he nade any promse of benefits
to the workers requires General Gounsel to sustain his burden of
proof by a preponderance of evidence.

Lopez flatly stated that when he spoke to the enpl oyees he
never nentioned pay raises except that he nay have said that the
enpl oyer coul d not nake any inprovenents or give any rai ses "at
thistine". He also testified that at notine did he tell the
enpl oyees that they would get a raise if the union were kept out
and it was not until Decenber 5 that he | earned that the enpl oyees
woul d recei ve wage increases. (eneral (ounsel argues that Lopez
nust have prom sed benefit inprovenents and wage i ncreases because
when he was summoned to the Novenber 28 and Decenber 5 neetings he
was asked by the enpl oyees as to when they woul d receive their
raises "nowthat there was no |l onger any union activity at the
nursery". Even under the General (ounsel's version, this does not
necessarily inply that Lopez had promsed the enpl oyees wage

i ncreases, |let alone that such increases woul d be dependent
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on the rejection of the Uhion by the enpl oyees.

The testinony of Lopez was that at the Novenber 28 neeting the
workers told hi mthat because there was no el ection they wanted to
get nore noney, uniformwage rates higher starting pay and better
fringe benefits. The version presented by Lopez pl aces the
initiative for the nmaking of the denands on the enpl oyees and does
not inply a prior promse by him Lopez agreed to present the
denands to Kuranura.

At the Decenber 5 neeting the enpl oyees wanted to know what
happened to the raises they requested. This inquiry was a | ogi cal
followp to the requests nade by themat the Novenber 28 neeting.
The testinony of Lopez is at. odds with the concl usion drawn by
General Gounsel .

Paragraph 6¢c of the conplaint alleges the "reward" for the
promse set forth in paragraph 6b, given on Decenber 5 was an
hourly increase of 20 cents per hour. General Qounsel's Exhibit 5b
shows the fol |l ow ng enpl oyees on the Decenber 5 payroll roster and

the wage rates and i ncreases given to each:

Nane Previous Rate New Rat e | ncr ease
Andres Qruz 2.40 2.60 .20
Manuel Mes 2.40 2. 40 None
M guel Gomacho 2.40 2.50 .10
Jose Cchoa 2.40 2.50 .10
Mari ano Lopi a 2.30 2.50 .20
Robert o Canpo 2.30 2.50 .20
Agapet a Lopez 2.30 2.50 .20
Joshi a Sonder a* 2.10 2.10 None
E Wsura* 2.10 2.10 None

* Hred Novenber 21
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The increases do not jibe wth the allegation in paragraph 6c
of the conplaint that the enpl oyees recei ved 20 cents per hour
rai ses. Mnuel Mes, a | ongtinme enpl oyee, received no increase and
the fact that he was passed over woul d indicate that considerations
other than "rewards" were a factor in determning whether an
i ncrease should be given and the extent of the sane. |If, as
al l eged, the enpl oyees were "rewarded" wth increases of 20 cents
each, why were three enpl oyees excl uded and why were the increases
I n varyi ng anount s?

Seeg, an organi zer for the UFW testified that enpl oyees had
informed her that they had been prom sed anot her increase over the
Qctober 24th one, if they showed confidence in the conpany and
prevented the Union from"comng in" at that tine. She also
testified that nost of the enpl oyees who net wth her did not want
to go ahead with the election and this pronpted the Uhion to
wthdrawthe Petition. Hierta, another organizer, testified al ong
the same |ines."

The testinony of Steeg and Hierta as to the statenents nade
to themby enpl oyees that they were prom sed wage increases if they
prevented the union "fromcomng in" was admtted for limted
purposes only. These statenents nmade by non-w tness persons to
S eeg and Hierta are excl udabl e hearsay. The statenents cannot be
admtted for the purpose of proving the truth of the statenents

t hensel ves,
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nanel y, that they were promsed "rewards" if they rejected the
Lhion. (Section 1200 of the BEvidence Code.) Section 1160.2 of
the Act provides that unfair |abor practice proceedings "shall, as
far as practicable, be conducted in accordance wth the Evi dence
Qode.

The testinony was admtted for a limted purpose in that the
statenents attributed to the enpl oyees while not admssible to
prove the truth of the ultinmate facts could of and by thensel ves
I ndi cate what pronpted the UFWto wthdrawthe Petition. In that
respect the testinony was not hearsay.

General ounsel al so argues that the statenents of the non-
W tness decl arants was admssi bl e under the state of mnd
exception to the hearsay rule. In that connection, Steeg sought
to fulfill the need to prove® the unavailability of the declarants
by stating that the workers were in Mexi co and therefore beyond.
the Sate’s jurisdiction. No serious effort was nmade to
substantiate thus and Seeg s testinony was sketchy and
unconcl usi ve.

The testinony of Steeg and Hierta regardi ng the statenents
nade to themby the enpl oyees was admtted subject to
corroboration. General (ounsel argues that the testinony of Lopez
tothe effect that ha allegedly said that the enpl oyer coul d not
nake any inprovenents at that tine, corroborated the promse of
benefits attributed to him

Lopez testified that he may have tol d the enpl oyees t hat

Kuranura coul d not nake any inprovenents or give any
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wage increases at that tine, but even if Lopez did nake the
statenent, it woul d not corroborate an assertion that he had
prom sed i nprovenents in benefits or wage increases if the Uhion
were rejected.

Assumng that Lopez did informthe enpl oyees that wage
I ncreases coul d not be given during the period of active union
activities, the issue as to whether such a statenent was
I npermssi ble would turn on notive; that is, did Lopez by naking
this statenent intend to influence enpl oyee organi zati onal choi ce
or was Lopez nerely taking a precautionary position. As
previously discussed 'in this decision, notive is an essenti al
el enent in a 81153(a) proceedi ng i nvol ving the granting of

benefits (Gthamlndustries, supra) and there is no substanti al

evi dence that Lopez' notive was inproper or inpermssible.

In Newberry v. NLRB, 442 F. 2d 847 (CA2, 1971), an enpl oyer

was uphel d i n suspendi ng wage i ncreases during an or
organi zati onal canpai gn, advi sing the enpl oyees that they
deserved wage i ncreases but stating that none coul d be granted

until the union matter was settled. See NLRBv. B g Three

Industrial Gas Equi pnent Qo., 441 F.2d 774, 77 LRRVI2120 (CA5,
1971) .

The question of rewards as evi denced by the Decenber 5
i ncreases is conditioned on proof of a promse of benefits
(Paragraph 6b of the conplaint). Thus, ny finding that there

was no promse of benefits shoul d di spose of
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the question as to whether the Decenber 5 wage increases
constituted rewards to the enpl oyees for their rejection of the

Lhi on.
3. Qedbility of the Testinony of Lopez

The testinony of Lopez was credible. He was not evasi ve,
argunentative or overly hesitant in answering questions and he
gave the appearance of being a fair person. He has hel d nany
responsi bl e positions and offices in the public arid private and
private sector. By reason of his training and experience his
agents, conversations and “tal ks” were plausible. Hs testinony
was both internal ly consistent and conpatible wth other rel evant
evidence. Lopez was asked once or tw ce whether he was anti -
union. He stated he was, but an analysis of his testinony
I ndi cates that he was pro-enpl oyer rather than anti-union in the
sense that he did not indicate any anti-union ani nus or hatred.
In this sense the use of the term"anti-union" is one of

senanti cs.

4. Surveill ance

Hierta testified that soneone in the famly was al ways
present when he was on the property and in nuch instances the
enpl oyees to whom he spoke would tal k in | ow voi ces, wth eyes
down, whereas, when they spoke to himcutside of the property,

they spoke in nornmal tones and appear ed
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nore at ease. He did state that one of the enpl oyees spoke
out even when inside the property |ine.

The testinony was sketchy as to place, tine, duration, the
identity of the famly nenbers, how far away they were, etc. In
any event, these incidents when viewed in the entire context of
the case were trivial and not supported by substantial evidence.
NLRB v. Park Edge Sheridan Meats, Inc., 341 F.2d 725, LRRM 2444,
at 2447 (CA, 1965).

General ounsel has at no tine naintained that apart from
the incident involving the all eged statenent nade by Lopez that
no increase in benefits or wages could be nade at that tine, that
Lopez in his conduct vis-a-vis the enpl oyees did or said anything
whi ch was proscribed by 81153(a) or was not wthin the anbit of
the free speech provisions of 81155 of the Act. The General
Qounsel 's case rests entirely on insubstantial circunstanti al
evi dence which fails to neet the obligation inposed on himto

prove the facts in question by a preponderance of evidence.

Goncl usi on and O der

In that General Gounsel has failed to prove by a
preponder ance of the evidence that Mrika Kuranura, the
Respondent herein, has engaged in unfair |abor practices as
alleged in the conplaint, as amended, and upon the basis of the

entire record, the findings of fact and
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conclusions of lawand pursuant to 81160.3 of the Act,

| hereby issue the followng recommended

IT IS GROERED that the conplaint,

be di sm ssed

March 25, 1977

=
\.

as anended,

e .. |
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Admi
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