STATE OF CALI FORNI A
AGRI CULTURAL LABCR RELATI ONS BOARD

ARNAUDO BROS., | NC. ,
No. 75-CE21-S
3 ALRB No. 78

Respondent ,
and

UN TED FARM WIRKERS
- ABR CA AFL-A Q

Charging Party.

N N N N N N N N N N

DECI SI ON AND CORDER

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel

Oh March 22, 1977, Admnistrative Law Gficer Robert LeProhn
i ssued the attached Decision in the above-entitled proceeding. He found
that Respondent had engaged in certain unfair |abor practices. Respondent
and the Charging Party filed tinely exceptions.

Uoon review of the entire record, we adopt the
Admnistrative Law Oficer's findings, conclusions, and
recommendat i ons as nodi fied herein.

Two of Respondent's exceptions chal | enge, on
constitutional grounds, the Board s authority to exercise its jurisdiction
inthis natter. V¢ decline to consider such issues where, as here, they
are raised for the first tine in the formof exceptions. The issues
shoul d have been raised at the hearing for consideration by the

Admnistrati ve Law (O fi cer.



A further procedural exception is based on the denial of
Respondent' s request to take oral depositions. Ve find the conpl ai nt
to be sufficiently clear to put Respondent on notice as to what
w t nesses and evi dence woul d be necessary to present its defense.

I nf ormati on sought by Respondent as to back pay issues was not
essential prior to a determnation that the dischargees were entitled
to back pay. The exception is di smssed.

Respondent asserts that the Admnistrative Law Oficer

m sconstrued certain testinony given by M cente Hernandez at

trial, ¥ and therefore the finding that Vicente Hernandez was

unl awf ul 'y discharged is prem sed upon an inproper foundation
Respondent's contention is without merit. An exam nation of
Vicente's testinony, including the cross-exam nation by Respondent's
counsel, reveals that Vicente did in fact testify that his brother
Davi d Hernandez, relayed a message from supervisor Glnore to Vicente
that he (Vicente Hernandez) had been fired. Al though Vicente's
testinony on direct exam nation was susceptible to Respondent's
interpretation, Vicente's testinony on cross-examnation clearly
supports the Admnistrative Law Officer's conclusion. It is also
evident from counsel's questioning on cross-exam nation that he, too,
interpreted Vicente's testinony in the sane nmanner as Adm nistrative
Law O ficer LeProhn. This exception is, therefore, dismssed.

W nodify the law officer's reconmended order to provide
for conmputation of back pay and interest for Vicente Hernandez in
accordance with the formula used in Sunnyside Nurseries, Inc., 3 ALRB
No. 42 (1977).

Y The testinmony allegedly misconstrued is found on page 82, lines
19-25 of the transcript, volune dated Tuesday, January 11, 1977.
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It is our opinion that the posting, reading and mailing of
the attached notice to workers in the manner set forth belowis
sufficient to notify Respondent's enpl oyees of Respondent's unl awf ul
conduct and the procedures taken to renmedy such conduct.

Accordingly, we elimnate fromthis order the requirenent of
distribution by hand of the attached notice to workers.

By authority of Labor Code Section 1160.3, the Agricultura
Labor Rel ations Board orders that the Respondent, Arnaudo Bros.,

I nc., its officers, agents, successors and assigns, shall:

1. Cease and desist from

a. Discouraging nenbership of any of its enployees in
the United Farm Wrkers of America, AFL-C O by unlawful interrogation
by creating the inpression of surveillance, by threatening reprisals for
supporting the UFW or by discharging, changi ng working conditions, or
in any other manner discrimnating against individuals in regard to hire
or tenure of enploynment or any termor condition of enploynent, except
as authorized in Section 1153 (c) of the Act.

b. In any other manner interfering with, restraining, or
coercing enpl oyees in the exercise of self-organization, to form join
or assist |abor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other mutual aid
or protection, or to refrain fromany and all such activities except to
the extent that such rights may be affected by an agreenent requiring

menmbership in a | abor organi zation as a
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condition of continued enpl oyment as authorized in Section 1153( ¢) of
the Act.

2. Take the followng affirmative action which is
deened necessary to effectuate the policy of the Act.

a. Ofer Vicente Hernandez i mediate and ful
reinstatement to his former or a substantially equival ent job wthout
prejudice to his seniority or other rights and privileges and nmake
himwhol e for any | osses he may have suffered as a result of his
termnation in accordance with the fornula used in Sunnyside
Nurseries, Inc., 3 ALRB No. 42 (1977).

b. Mke the tomato sorters in the crew of Javier

Her nandez during the work week ending Cctober 1, 1975 whole for any
| osses suffered as a result of Respondent's change in working
condi tions by paynent to each the sumequaling two and one-half hours
pay at the sorter's" wage rate in Cctober 1975, together with interest
thereon at the rate of 7% per annum

c. Mke Sal vador Hernandez whol e for any |osses he may
have suffered as a result of Respondent's failure to transfer himto
the position of harvest nachine operator by paynment to himof a sum
of noney equal to the difference between what he actually earned from
t he conmencerment of the harvest season until his termnation and the
amount he woul d have earned as a harvest machi ne operator during that
period of enployment together with interest thereon at the rate of 7%
per annum

d. Preserve and nake available to the ALRB or its
agents, upon request, for exam nation and copying all payroll records,
soci al security payment records, time cards, personnel records and

reports and other records necessary to ascertain the back pay due.
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e. Mail copies of the attached notice in al
appropriate | anguages, wthin 20 days fromreceipt of this order, to
al | persons enpl oyed during the 1975 tonmat o harvest season at their
| ast known addresses on file wth Respondent or at any nore current
address furni shed Respondent by the General (ounsel or Charging
Party.

f. Post copies of the attached notice at tines and
pl aces to be determned by the regional director. Copies of the
notice shall be furnished by the regional director in appropriate
| anguages. The Respondent shal | exercise due care to repl ace any
noti ce which has been altered, defaced, or renoved.

g. Arepresentative of the Respondent or a Board
agent shall read the attached notice in appropriate | anguages to the
assenbl ed enpl oyees of the Respondent on conpany tine. The reading
or readings shall -be at such tines and pl aces as are specified by
the regional director. Followng the reading, the Board agent shal l
be gi ven the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nmay have concer ni ng
the notice or their rights under the Act. The regional director
shal | determne a reasonabl e rate of conpensation to be paid by the
Respondent to all nonhourly wage enpl oyees to conpensate themfor
tine lost at this reading and the questi on and answer peri od.

h. Notify the regional director in the Sacramento
Regional Office within twenty (20) days fromreceipt of a copy of this
Deci sion of steps Respondent has taken to conply therew th, and continue

to report periodically thereafter until full conpliance is achieved.
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I. Copies of the notice attached hereto shall be
furni shed Respondent for distribution by the regional director for the
Sacrament o Regional Ofice.
It is further ordered that the allegations of the amended
conplaint as set forth in paragraphs 7(a), 7(b), 7(c), 7(e),
7(j) and 7(k) of the amended conplaint are di smssed.
Dated: Cctober 12, 1977

R GHARD JGNSEN JR., Menber

RONALD L. RUZ, Menber HERBERT

A PERRY, Menber

3 ALRB N0 78 6
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BEFORE THE
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ARNAUDO BROS. , | NC. , )
Respondent , g

and g Gase No. 75-C&21-S
UN TED FARM WRKERS CF AMER CA, )
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Charging Party. ;
)

Appear ances are as fol | ows:

Tosh Yamanoto, Esq. and Betty S 0. Buccat, Esq. of
Sacranento, California for the General Counsel

Cante John Nonel lini, Esg. of Lodi, California
for Respondent

Linton Joaquin, Esq., Kurt Ulnan, Esqg. and
Reuben Serna of Salinas, Giifornia for the
Charging Party

DEC SI ON

STATEMENT OF THE CASE

ROBERT LEPROHN, Admnistrative Law Oficer: This case was
heard before nme in Tracy, California on January 10 through_i 14 and
on January 17, 1977. The First Amended Conplaint issued | January
13, 1976. The First Arended Conplaint alleges violations j of Section
1153 (a) and 1153 (c) of the Agricultural Labor Relations; Act, herein
called the Act, by Arnaudo Bros., Inc. At the j comencenment of the
hearing all parties stipulated that the First j Anmended Conplaint be
amended to state the correct nane of respondent as Arnaudo Bros., a
partnership, doing business as ABA Farns and/or B & B Ranch. The
First Anmended Conplaint is based upon charges and anended charges
filed Cctober 7 and Novenber 24, 1975. The charges, the anended
charges and the First Amended Conplaint were each duly served upon
respondent .
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~ Al parties were given full opportunity to participate in
the hearing, and after the close of the hearing, each party filed a
brief in support of its respective position.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the briefs filed
by the parties, | nmake the fol | ow ng:

FI ND NGS G- FACT

l. Juri sdiction

~ Arnaudo Bros., hereinafter called respondent, is a
artnersh|ﬁ whi ch operates, anong ot her farnlfropert|es, ABA Farms and
& B Ranch. Respondent is engaged in agriculture in San Joaquin
County, California and is an agricultural enployer wthin the neaning
of Section 1140.4 (c) of the Act.

- The United Farm Wrkers of Arerica, AFL-CIQ is an
organi zation in which agricul tural enployees participate. It
represents those enpl oyees for purposes of collective bargaining, and
it deals with agricultural enployers concerning grievances, wages,
hours of eananent work conditions of work for agricultura
enBonees. | tind the United Farm Wrkers of America (UFW to be a
| abor organi zation as defined in Section 1140.4(f2 of the Act. See
Valley Farms and Rose J Farns (1976) 2 ALRB No. 41

. The Alleged Unfair Labor Practices

_ The first amended conpl aint alleges that respondent
violated Section 1153( c) of the Act in the follow ng respect: The
dlSCFIﬂ]ﬂ&tOf{deSCharge of Jose Hernandez Lucatero, Vicente Hernandez
and Sal vador Hernandez; and the discrimnatory constructive discharge
of David Hernandez and Javier Hernandez. ¥ Upon conpletion of the
General Counsel's case in chief, his counsel noved to amend the
conpl aint by deleting therefromallegations that Andres Mendina
Lucatero and Efran Quinones had been discrimnatorily discharged in
violation of Section 1153( ¢) . This notion was grant ed.

The conpl aint alleges the follow ng violations of Section
1153( a): threats of |oss of enploynent; interrogation of an enpl oyee
regarding his union menbership, activities and synpathies;, changes in
working conditions; creating the inpression of surveillance of the
wor kers union activities; and engaging in a pattern and practice of
har assment .

1/ During the course of the hearing the Frst Anended Conpl ai nt
was anended to read Jose Hernandez Lucatero at al |l places therein where
it initially read Jose Hernandez.

_2-



_ The violations of Section 1153(c) are also alleged to violate
Section 1153( a) . The alleged changes in working conditions are pleaded
as violations of Section 1153(c) as well as violations of 1153( a) .

_ Respondent denies it violated the Act and denies that it
commtted any of the acts alleged. In addition respondent pleaded an
affirmative defense, alleging that the Agricultural Labor Relations Board
could not hear the natter because Board nmenbers Joseph Otega, Rﬂgﬁr M
Mahoney and Leroy Chatfield have been active supporters of the UFWand
have a conflict of interest preventing themfromrendering fair and
inpartial decisions. No j evidence was offered in support of the
allegations of the affirmative defense.  For this reason and because the
defense is noot since hone of the named individuals is currently a Board
menber, the affirmative defense is hereby stricken fromrespondent's
answer to the first amended conplaint.

I1'l. The Farm Qperation

B & B and ABA are contiguous proprieties upon on which
respondent grows tomatoes, sugar beets and alfalfa, and has a herd of
COWs.

In 1975 respondent had between 350 and 400 acres of tonatoes.
The tomato crop is machine harvested for delivery to canneries. A
harvesting crew consists of a harvest machine operator, tomato sorters and
tractor drivers who pull the bins into which the tonmatoes are deposited
after sorting. Each year the harvest starts with a single nachi ne peopl ed
by a crew of respondent's enployees. The ranch has two tomato harvesters.
2] When additional harvesters are needed to meet cannery demands or the
threat of bad weather, such harvesters are brought in fromother Arnaudo
properties or are obtained fromcontractors. In either case a full crew
comes with the harvester, and no B & B enpl oyees are utilized on the
addi tional equipnent. In 1975 the tomato harvest began sonetine between
Sept enber 10 and Septenber 15 and was conpl eted on Qctober 18, 1975.

Aden Glnore has been foreman for Arnaudo Bros. on the B & B
and ABA Ranches for about 8 years. The parties have stipul ated that
Glnore is a supervisor within the nmeaning of Section 1140.4(j ) of the
Act. The five alleged discrimnatees have been directly responsible to
Gl nore during the period he has worked

2/ The Arnaudo Bros, properties involved in these proceedi ngs were
alternatively referred to as the "HII Ranch, Rancho Sierra” and B & B
This property is | ocated sone six or seven mles fromother uninvol ved
Arnaudo properti es.
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~ for Arnaudo Bros. G lnore does not speak Spanish. He gives his orders
in English, and the orders are relayed by an enpl oyee who speaks Spani sh.
Spanish is theC?rlnary | anguage of the majority of the 50 enpl oyees
suPerV|sed by Glnore. David, Javier and Sal vador Hernandez have al

rel ayed messages for Gl nore.

|V. The Term nations

A.  The Discharge of Jose Hernandez Lucatero

. Jose Lucatero first worked for respondent as a tomato sorter
during the 1966 tomato harvest season. He returned to work in April, 1967
as an irrigator, working as a sorter during the 1967 tomato harvest. From
1968 through 1975 Jose Lucatero returned to work each year in April as an
irrigator, and he customarily worked until sonmetine in Cctober. Except for
working one week as a tomato sorter in 1974, Lucatero did not help in
harvesting the tomato crop during these years.

On Cctober 4th Glnore told Jose that Cctober 5th woul d be his
| ast day of work.3/ Jose asked for and was given extra men to help him
gather the irrigation pipes for delivery to the ranch's shop. Since the
tomato harvest was not conpleted, Jose asked Glmore for work as a sorter
Glnore told himthere was no nore work available for him It was the
eneral practice to have workers sort tomatoes if they had nothing else to
0. No evidence was offered with respect to whether irrigation was
conpleted at the tine of Jose's termnation; however, the conpletion of
irrigation may be inferred fromJose's testinony regarding the gathering of
the rrrigation pipes. Subsequent to Jose's termnation on Cctober
8, 1975, additional tomato harvesters were utilized on the ranch; however,
t hese machi nes were not nanned by respondent's enpl oyees. 4/

_ Prior to the election Jose did nothing to manifest the fact he
was either a union menber or a union supporter. He participated in no
union canpai gn. Commencing with election day Jose wore a UFWbutton while
at work. Thrs was the extent of his union act|V|tY. Not wi t hst andi ng
Jose's lack of overt union activity prior to the election, Arnaudo _
mani fested a belief that he supported the UFWduring a conversation which
occurred in the last part of Septenber by referring to Jose as a
“Chaﬁlsagb, a termcustomarily used, to describe supporters of Caesar. Chavez
or the

3/ Unl ess otherwise noted all dates refer to 1975.

4/ Jose testified that Cctober 5 was his last day at work; however,
the conpany's time records show he worked until Cctober 8, 1975, which
maskthe end of the pay period. | find Cctober 8 to be his |ast day of
wor k.



B. The D scharge of Sal vador Hernandez

_ Sal vador Hernandez has been enpl oyed by respondent since 1964.
During the first two years of his enpl oynent he worked about 8 nonths a year
as anirrigator. In 1966 and 1967 in addition to |rr|ﬁat|ng he sorted
tomat oes during the harvest season. Starting in 1968 the scope of his
duties was broadened to include driving a tractor, a caterpillar and a
harvest machi ne. 5/

. Bet ween 1968 and 1974 Sal vador custonmarily returned to work in
m d- March each year to drive tractor. He would switch toirrigating in

ril and work as an irrigator until the start of the tomato harvest, at

ich tinme he was switched to driving a harvester. After the harvest,
Sal vador woul d SEend approximately a month driving a cat in the discing
and plowi ng of the recently harvested tomato fields. In 1974 Sal vador did
not work arter the close of the harvest season because he had to enrol
his small son in school and had to make sure his son safely got his school
transportation. In 1975 Salvador returned to work in March dr|V|n%1
tractor and/or a cat and once again when the irrigati on coomenced, he
irrigated. However, he was not transferred to a harvester when the 1975
harvest comenced in Septenber; he continued to irrigate until he
accidently shot hinmself in the leg in early Qctober. Sal vador did not
return to work until he was called back on Cctober 14 to drive harvester
and to sort the tomatoes. He worked until the end of the harvest. During
t he second week of Septenber 1975 Glnore told Sal vador he was
dissatisfied with his work, that nore work needed to be done and that
Arnaudo had given orders to fire the irrigators if they made m st akes.
Alnore told Sal vador he had to drive the workers morklnﬁ under hi m nore,
or he would be fired. On the same day Glnore reduced the irrigation crew
by 2 enpl oyees.

. Sal vador was termnated on Cctober 18 by Gen Gl nore who told
himthat only two nenbers of the Hernandez famly were needed to work
after the harvest, the rest of the famly would be fired. Glnore told
Sa{vadoa that David and Javier Hernandez were the 2 who were to be
retai ned.

Sal vador' s uni on actLviLy consi sted of signing an authorization
card, attending union meetings in Tracy, wearing a button at work on
and after election day and voting in the election

5 The termtractor refers to a wheel ed vehicle. The termcaterpillar
or cats refers to tread type vehi cles which are at sane points in the
record called "craw ers".



C. The Discharge of Vicente Hernandez

Micente first worked for respondent as a sorter during the
harvest of 1967. He returned during the 1968 season, renaining after
the end of the harvest to do' field clean up work. In 1969 he worked
during the harvest and al so did sone irrigating

I'n 1970 through 1972 Vicente returned to work in April or
May each year as an irrigator. Wen irrigation was conpl eted, he
\r/]\orked as a sorter. He was laid off each year at the end of the
arvest .

In 1973 he returned to work to irrigate; but he worked
during the harvest as a tractor driver rather than as a sorter, and
after the harvest, he was assigned to taking care of and feeding the
cows. He worked through the entire winter of 1973-74.

_ In 1974 Vicente drove tractor and | earned howto drive a
caterpillar and a tomato harvester. He also cut alfalfa. He did not
work as a sorter during the tomato season; he operated the harvester
for two weeks and al so cut alfalfa during this period. He took an
energency | eave in Novenber and Decenber 1974 and returned to work in
January 1975.

. During the rainy period in early 1975 Vicente fed cattle and
repai red fences. Wien the rain stopped, he cultivated, and when this
work was finished, he cut and bal ed al falfa and operated a back hoe.
During the 1975 harvest MVicente worked as a sorter rather than as a
harvest nmachine driver or tractor driver He was working as a sorter at
the tinme of his termnation.

Oh Cetober 19 David Hernandez told Vicente that Glnore told
hi mhe had no nore work for Vicente, that Vicente was fired. The next
day Vicente followed Gl nore to the ranch and asked him "what work am|
ﬂpl ng todo?", dlnore said there was no nore work for himand tol d

imto go. dlnore, wthout contradiction, testified he asked M cente,
on Cctober 18, to stay to clean up the harvest nachines, and that he
recei ved no response. Vicente did not work on Cctober 19.

Vicente was the nost active UFWsupporter anong the al |l eged
discrimnatees. He attended the UFWconvention in Fresno over the
weekend of Aguust 16, mssing four days work; he signed an
authori zation card and solicited cards fromother workers; he was a UFW
observer at the representation election on Septenber 30, 1975; he
attended al |l union neetings; he was present during the ballot count;
and after the election he wore a button at work.

Two or three days after he returned fromthe UFW
convention in August, Arnaudo asked himwhere he' d been. Vicente
responded Tijuana, Arnaudo said this was not true, that Vicente had
been to the convention in Fresno. Respondent was aware
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that Vicente was a union observer at the representation el ection.
6/

D. The Constructive D scharge of David Hernandez

Davi d Hernandez was first enpl oyed by respondent in
1966. He worked for about three nonths in 1966 and 1967 as a tomato
sorter and with a short hoe. In 1968 and 1969 he worked as a
tractor driver, starting work each year in February and March, and
he worked until the rains came or until Novenber.

Davi d became a year round worker in January 1970. He
wor ked r\%ﬁai ring ol d houses on respondent's ranch until plow ng
season, en he drove tractor. Wen wi nter cane, he finished
repairing and rebuilding the Arnaudo conpany houses. Once pl ow ng
started in 1971, David worked as a tractor driver.

In 1972 David agai n worked doi ng the pl ow ng.
Duri nﬁ the harvest he drove forklift, and when the harvest was
finished, he plowed the tomato fields.

Davi d worked as a mechani ¢ duri ng the 1973 harvest. After
tﬂe harvest, he plowed the tomato fields, drove a back hoe and tended
the cows.

David's work in 1974 was about the sane as in previous
years. He cultivated, baled hay, drove tractor and hel ped the foreman
Wi th nechani cal work. He and another person both did nmechanical work
until the latter quit in 1974. Thereafter David worked in the shop
by hinself until the end of Novenber.

_ ~The evidence is in conlict regarding the work perforned by
David during 1975. Ross testified he had seen David driving tractor
i n connection with hay balinét; and cultivating. David testified he
did not drive tractor in 1975.

Oh Cctober 18, 1975, Glnore told David and Javier that
the tomato harvest was finished, and he wanted themto clean the
machi nes the next day and then after that there woul d be sone
tractor work. They told Glnore they woul d staﬁ and hel p. 7/ The
next afternoon David told Glnore that he had changed his mnd and
that he was going to |leave. G lnore said he needed himto help
clean the machines and to do tractor work. Both David and Javier,
who were present, said they were going to | eave; neither offered
Gl nore any explanation for his action.

6/ S nce the conversation between Arnaudo and M cente occurred
prior the effective date of the Act, it does not provide a basis for
a conclusion that respondent coomtted any unfair |abor practice.

_7 The wi tnesses were sequestered. Javier Hernandez did not
testify concerning this conversation.



On the afternoon of Cctober 19, David had a conversation in
the presence of Bob Ross and Javier Hernandez.8/ Ross and Arnaudo
were seated in the latter's pickup during the course of the .
conversation. David asked Arnaudo why hi's brothers were being fired.
Arnaudo said he didn't need themanynore. He said he needed two
workers fromthe Hernandez famly to drive tractors. David told
Arnaudo that if the rules of previous years were fol | owed, he woul d
have to stop work because Arnaudo wanted to use himas a tractor
driver, and he was not a tractor driver. No nention was nade regarding
any need for a mechanic. Arnaudo did not tell David he was _

di scharged; he offered himwork as a tractor driver, and David said
he coul d not accept such work.9/ David told Arnaudo to give the work
to Vicente;, Arnaudo said he did not want to do this, glVlng as his
reason that Vicente had not done this kind of work and that he had
already left. David told Arnaudo that he and Javier were not going
to stay to finish the discing if Arnaudo wasn't going to follow the
rul es of previous years. 10/

Arnaudo told David he was |eaving because he got involved
with the union. Arnaudo had observed David wearing a UFW button
while at work, and he had, on at |east one occasion prior to the
representation election, told David he was aware of his attendence at
the union meetings.

E. The Constructive D scharge of Javier Hernandez

~ Javier first worked for respondent in 1968 cleaning and
thinning the tomato fields. He sorted tomatoes during the harvest
and was |aid off when the season was over. This work pattern was
repeated in 1969.

In 1970 Javier drove tractor during the harvest rather
than working as a sorter. He was laid off at the end of the
harvest. In 1971, 72, and 73 he worked as an irrigator from Apri
until the start of the harvest. During the harvest he

8/ Bob Ross was, at all tines naterial, a field representative for
a conpany supplying naterial s to respondent. _

9/ Bob Ross who mascfresent during the course of the conversation
testified he heard David say on several occasions, in English, that they
were going toquit.' _ _ _

10/ The findings wth respect to this conversation are" a conposite of
the testinony of David and Javi er Hernandez, S eve Arnaudo and Bob Ross.



drove tractor, and when the harvest was over, he stayed on until sometine in
Noverber plowi ng the tomato fields.

Javier returned to work in March 1974 to drive a caterpillar during
the beet harvest. Wile cleaning the beet harvesters after the harvest, he
injured himself and was off work for approximtely four nonths, returning at
the end of June or first part of July to drive tractor. He drove a harvester
during the tomato harvest and again Stayed on after the harvest to drive a
Eack toe. In 1975 Javier drove harvesters during both the beet and tomato

arvest.

~Javier hurt his back on Cctober 1974 when a machine he was driving
"big hole". He hurt his back again a few days |ater when he slipped
u

hit a "big

while putting water in one of the cats. In Septenber 1975 he hurt his back
again while repairing the bands on a tomato nmachine. No work tinme was | ost
fromany of these injuries.

The rel evant events of Javier's last day at work, Qctober
19, have been recited above. Hs UFWactivity consisted of signing an
aut hori zation card, wearing a WFWbutton, being a UAWobserver at the
election and signing the tally of ballots follow ng the el ecti on.

V. The 1153(a) Violations
A Threats of Loss of Future Enploynent

7(d) of the conplaint alleges that during the period between
Septenber 4 and Septenber 10, 1975, Arnaudo threatened Javi er Her nandez
wtg | oss of future enpl oynent because he signed a UFWaut hori zati on
card.

_ ~During the first week of Septenber, Arnaudo tol d Javier that

I f the union entered the ranch, he woul d plant alfal fa where he
fornerly planted tonmatoes and that he woul d get another conpany to cone
in and do the work, which would nean the end of work for Javier.
Arnaudo said that if Chavez does not enter the ranch, there will be work
for all of you as in previous years. Arnaudo stated he knew the

Her nandezes attended uni on neetings, and he said, they shoul d watch
careful |y what they did.

Sal vador Her nandez

7(g) of the conplaint alleges that during the period of between
Septenber 10 and 17, 1975, Arnaudo threatened Sal vador Hernandez with |oss of
future enploynent if he signed an authorization card.

. During the last part of September 1975, Arnaudo had a conversation
w th Sal vador Hernandez and Jose Lucatero in the course of which Arnaudo said
that if theK_S| gned papers with the union, he would plant grass the next
year, and this would be the |ast year they worked for him
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Arnaudo asked Sal vador what he knew about Chavez and the union.
Sal vador said he was aware of the union because sone wonen had been by
the fields. Arnaudo told Salvador to pay no attention to them because
they were people who did not want to work, and who just wanted to make a
ruckus. He said it was not to their advantage to get involved, that al
Chavez had to offer was insurance which could be obtained wthout a
union at a cost of $8.00 to 15.00 per nonth. At the close of this
conversation Arnaudo asked how long the irrigating would | ast, Salvador
said it would be finished in 2 or 3 days. Arnaudo said it was possible
t hey woul d not be needed for tomatoes.

Davi d Her nandez

The conpl aint, at para%£ﬁph 7(i), alleges that on or about
Sept enber 27 Arnaudo threatened David Hernandez with |oss of future
enpl oynent because David intended to vote in the pending representation
eLection._ Arnaudo al so threatened |oss of enploynent it the union won
the el ection.

Two or three days before the representation election, Arnaudo
spoke to David while in the tomato fields and said that the Hernandezes
were more Chavista than anyone el se on the ranch. He said they shoul d not
vote for the union; David said they were going to vote for the union
since they had already, signed cards. Arnaudo said that signing cards nade
no difference, they shouldn't vote for the union. David told Arnaudo
that he was not going to convince himnot to vote for the union; he was
going to vote for the union, anYma%. Arnaudo sai d he woul d not pl ant
tomatoes, and. he would give all the work required on the alfalfa to
anot her person. He said he had a right to keep who he wanted, and he was
going to fire everybody in the Hernandez famly.

Vi cent e Her nandez

Paragra%h 7 (m of the conplaint alleges that on or about
Septenber 22, 1975, Arnaudo threatened Vicente Hernandez with |oss; of
future enpl oynent because of his support of the UFW

Two or three weeks before the representation election, Vicente
had a conversation regarding the union with Arnaudo during which Arnaudo
told himhe didn't need a union. Arnaudo said that he helped Vicente and
his famly by planting beets and tomatoes, and if the Hernandezes went
crazy and signed the cards, he wouldn't plant tomatoes and beets next
Xgar but woul'd plant barley instead. Then, he would not need the

rnandezes and woul d have to fire them

B. Interrogation of Enployees

. Paragraph 7(e) of the conplaint alleges that Gen Glnore,
during the period between Septenber 4 and Septenber 10, interrogated
Javi er Hernandez regarding his union synpathies.
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_ Sometime between Septenber 5 and Septenber 12, G lnore asked
Javi er what he thought about the union. Javier replied that in his opinion
Chavez was good for the farmworkers. Gl nore asked hi mwhat was good about
the union. Javier said that the union was good because it had good
i nsurance. Javier said that when one was in the union, the boss could not
lay a worker off nerelé because he wanted to: he had to have a serious
reason to let himgo. Glnore asked Javier whether he knew that he had to
pay dues to the union, and that he could only work 8 hours, a day with the
unton, while at Arnaudo's he could work 13 hours a day.

At paragraph 7 ( j& the conpl aint alleges that on or about _
September 29, 19/5, Gen Glnore interrogated David Hernandez  regarding

his union activities. Since no evidence was offered tending to prove this
allﬁgat|on, | shall recomend di smssal of paragraph 7(j ) of the anended

conpl ai nt.

C. Failure to Pay Enployees for Their Lunch Periods

Paragraph 7(f) of the amended conplaint alleges that since
Sept enber 30 respondent has changed the conditions of enploynent for
certain enployees by no |longer paying themfor their |unch periods.
This allegation relates to the sorters working on Javier's harvester.

During 1974 and 1975 Javier kept a daily record of the hours
wor ked by sorters and others in his harvesting crew. Hs testinony is
contradi ctory regarding whether or not this record keeping was part of his
job. He kept such records in both 1974 and 1975, and testified he %?ve
themto Glnore on a weekly basis. G lnore denies ever having seen the
records. It was his testinony that he kept his own records on a daily
basi s, and that such records provided the basis for paying the enflqgees.
Martha Hernandez, who worked as a sorter during both in 1974 and 197
harvests/testified that Javier kept her hours in 1975, and that G| nore had
never asked her about either daily or weekly hours work

~ The 1975 enpl oyer paﬁroIL records show the following: for the
pay period ending October 1, the time worked by each sorter on Javier's
machine is recorded as one half hour per day less j than the time recorded
for the sorters by Javier. The tine recorded for tractor drivers working
with Javier's harvester is identical in both records. Wth respect to
Javier, the Glnore records credit himwth two nore hours work that week
than do his own records. It is only during this pay period that the
enpl oyer records credit sorters with one half hour per day less than
Javier's records.

Javier testified he wote the letters UFWon the corner of
the October 1 tine record which he gave to Glnore. The letters had
been witten on the sheet by Javier in response to a question fromhis
nmot her at a time when he was working on
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the records. He turned the tine sheets in wthout erasinﬁ the
letters. Glnore later told himthat he had taken away the |unch
period of the workers because UFWIletters were on the tine sheet

G | more denies ever having seen Javier's tinme sheets. He

admts consulting himfromtime to tine regarding hours worked by
peopl e on his harvester.

D. Creating the Inperession of Engaging in Surveillance

Paragraph 7 (h) of the amended conpl aint alleges that Arnaudo
created the inpression of engaging in surveillance of enployees' union,
?ggkyltles during the period between Septenber 10 and Septenber 17,

During a conversation with David Hernandez in the mddl e of
Sept enber, Arnaudo stated that he knew that David was ?0|ng to union
meetings. In a subseguent_conversat|on 2 or 3 days before the
el ection, Arnaudo told David that the Hernandez famly was nore
Chavi sta than anyone el se on the ranch.

_ About three weeks prior to the el ection Arnaudo cane by a
field where Vicente was irrigating and said to him "How's ny little
Chavista? | hear you guys are getting creazy". Arnaudo then went on to
state they didn't need a union, and he would plant barley next year if
the union got in.

~n anot her occasion Arnaudo call ed Jose a Chavista, and when
Jose denied the fact, went on to say that yes he was a Chavi sta.

During the first week of Septenber Arnaudo referred to Javier
as a Chavista. Javier denied there was any Chavista present. Arnaudo

said, "Ch yes, this old man knows all. | know the Hernandez famly
gttends union neetings. | want to note very well what you are going to
0".

E. Harassnent of Javier, M cente and David Her nandez

The amended conpl aint (paragraph 7 (k) ) alleges that
respondent engaged in a pattern and practice of harassing Javier,
Vicente and David Hernandez from August 28 until Cctober 19, 1975.
The General Counsel's brief sets forth seven happenings which he
contends constitute the harassnent alleged.

(a) Glnore asked Vicente Hernandez to go hone after working
only a half day.

The record does not support such a finding. As noted bel ow

Vicente's work schedul e remai ned substantial ly unchanged t hroughout a
rel evant period, and | so find.
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(b) @lnore shouted orders to his enpl oyees.

_ The General Counsel did not articulate the specific
ortions of the testinony he regards as suPportl ng this contention.
on review ng ny notes of the testinony, make the fol | owi ng
findings: after the election Gl nore gave orders in an angry
mﬁnner, shouted at the workers and intensified his supervision over
t hem

(c) Glnore "constantly" wore a pistol.

The testinmony regarding the consistency wth which
AGlnore wore a pistol I1s in conflict. David Hernandez testified
that Glnore customarily did not wear a gun during Septenber and
Cctober. 11/ Javier Hernandez testified he saw Glnore wear a gun
during August, Septenber and Qctober 1975, and from Septenber on he
wore the gun constantly.,

Gl nore concedes he wore a pistol at various tinmes in 1974
and 1975; he denies ever wearing it for so long a period as a week.
He wore the gun, as well as carried a shotgun in his pickup, to deal
with wild dogs which roaned the ranch's pasture-land. David al so
carried a gun in his pickup to deal with the dogs.

~ (d) Qlnore told Salvador and Jose to work night and
day irrigating, and that they would be paid only thirteen hours

per day.

_ The facts relating to this allegation are set forth bel ow
in connection with the allegation that the work conditions of

Sal vador were changed. 12/ There is no evidence cited by the
General Counsel to support a finding that' Glnore's conduct toward
Sal vador and Jose constituted a pattern and practice of harassing
Javier, MVicente or David Hernandez. | nake no such finding. 13/

(e) Javier was given a snaller crewof sorters as
conpared to previous years. Hs crewworked on "a |ot nore green
tonmato fields than before.”

11/ David testified he had a conversation wth Glnore in
Septenber at which tine Gl nore was wearing a gun, but that he
did not thereafter custonarily wear a gun.

12/ The conplaint contains no allegation that the work conditions
of Jose \livere changed, although Jose and Sal vador both performed the
same work.

13/ Al'though the anended conpl ai nt does not allege harassnent of
Salvador or Jose, a finding of such harassment woul d support a
concl usion that respondent violated Section 1153 (a) .
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Javier testified he had only fourteen sorters on his
harvester in 1975. Hs own records discredit this testinony. The
respondent's payroll records which | credit show Javier wth eighteen
sorters each week of the 1975 harvest. There are no j conpany records
in_evidence from which the nunber of sorters on | Javier's harvester in
1974 can be accurately ascertained. | do not credit Javier's testinony
that he had twenty or nore sorters | on his machine in 1974. | find he
was not given a smaller crewin 1975 than he had in 1974,

_ _ Javier's harvester was. used to "open fields" in 1975, that
I's, it was used to harvest the first 15 or 20 rows in a field in order
to see whether the field was ready for harvesting. H's harvester was
used because the tractors assigned to it were four-wheel tractors which
don"t run on the tomato banks. Tractors assigned to other harvesters
had only three wheels, thus the front wheel would tranple the tonatoes.

Nothing in the record indicates that Javier's work was nore
onerous bhecause he was opening fields. He was required to go slower so
that the sorters could keep up with the additional debris encountered
and with a greater number of green tomatoes to be sorted out. Both the
sorters and Javier were hourly rated enpl oyees and received the same
hourly rates irrespective of the field in which the harvester was
operating.

_ Javi er apparentlg never conpl ai ned about having to "open
fields". The machine he drove in 1975 was the sane harvester he
had driven two previous years, and his assignment in 1975 did not
differ fromhis 1974 assignnent. 14/

(f) The sorters on Javier's nachine were not paid for a one
hal f |unch break

The CGeneral Counsel fails to explain how this fact amounts
to a pattern of harassnent of Javier Hernandez, especially in view of
the fact Javier did not |ose his [unch period pay.

(g G Inore gave David orders to relay to the workers and
woul d counternmand these orders by dealing directly with the workers and
giving themdifferent orders.

Davi d Hernandez testified to this effect.

F. Change in the Terms and Conditions of Enploynent of
Vi ncente Hernandez and Sal vador Hernandez

Sal vador Her nandez

Prior to Septenber 17 the irrigation crew consisted of

14/ Javier testified that in 1974, unlike 1975, he was never noved
fromone field to another when he was harvesting in order tg open a new
field. | do not credit this testinony.
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si x workers, includi ng Sal vador; on Septenber 17 the crew was
reduced to two, Salvador and Jose. This was the day that tomato
harvest began, and at this tinme the ranch had only two or three
heads of water running and only two irrigators were needed.

Sal vador worked fourteen hours a day before the work
force reduction, thereafter he generally worke elﬁhteen_hours per
day. The additional hours were required because the irrigation
ditches and pipes had to be checked at night. 15/ Unlike
1974 he was not, at the start of the tomato harvest, transferred to
operate a tomato harvester

From Cctober 1 until October 14 Sal vador was of f work
as the result of a self-inflicted gunshot wound. He returned to
work and worked the bal ance of the harvest season., He testified he
worked as a sorter during this period. This testinony is not
controverted, however, he was paid at $3.75 per hour, a dollar an
hour nore than sorters and a dollar an hour nore than he received
as an irrigator.

Enpl oyer records show Sal vador's 1974 period of
engloynent to commence on March 17 and end on QOctober 5, his
1975 period of enpl oynent conmenced on March 13 and ended Cct ober
18. He worked. 2,575 hours in 1974 and 2, 562 hours in 1975

Vi cent e Her nandez

Vicente attended the UFWconvention in Fresno in August,
1975. He was off work for four days, August 15 throuqh August 18,
for this purpose. Although Vicente told Arnaudo and G1lmore that he
had gone to Tijuana during the tine he was of f, they were aware
that he had attended the UFWconvention. Prior to the convention,
Vicente customarily worked 12 hours a day cutting and baling
alfalfa, Hs rate was $2.50 per hour. After his return fromthe
convention until the week ending Cctober 8, Vicente's hours were
substantial ly what they were prior to August 17. On or about
September 11, Vicente along wth other enployees, received a
twenty-five cent per hour increase.

15/ Sal vador testified he was required to work 24 hours for 18
hours pay, and that he worked 24 hours a day for a period of two
weeks. | do not credit this testinony, nor do | credit Salvador's
testinony to the effect that an increase in daily hours fromi13 to
18 occurred on Septenber 25. The enpl oyer records are to the
contrary, and no evi dence was presented chal | engi ng the accuracy of
t hose records.
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Durin% t he weekend ending Cctober 8, 1975 Vicente, for
reasons not brought out at the hearing, worked 17 hours |less than his
co-worker in alfalfa cutting and baling. 16/ Vicente was off work two
days on which his co-worker (Rosas) worked 13 hours per day, and Vicente
wor ked eight, hours on a day Rosas was off.

Fromthe payroll records, it appears that Vicente was nmoved
fromalfalfa harvesting to tomato harvesting during the |ast pay period
of the harvest season. He worked sorting tomatoes rather than driving
a tractor as he had done in the harvest of the two preceding years. As
a sorter he worked fewer hours than did the tractor drivers. This was
true of all sorters. Fromthe tine the harvest commenced until Vicente
was transferred to sorting, he worked 213 hours as opposed to 229 hours
fOL one of the tractor drivers. The hourly rate was the same on each
j ob.

ANALYSES AND OONCLUSI ONS

. The General Counsel's contentions are divided into three
basic parts: (1) allegations relating to enployer conduct independent
of any enployee termnations, i . €., independent Section 1153( a)
conduct; ( ZZ' a series of termnations which are alleged to violate
Sections 1153(a) and/or 1153( c); and (3) allegations regarding the
failure of respondent to rehire certain individuals are alleged as
violations of 1153 (c) .

(1) The Independent 1153( a) Violations

Section 1153( a) of the Act makes it an' unfair |abor practice for
an enployer to interfer with, restrain or coerce an enployee in the
exercl se of rights guaranteed the enployee under Section 1152 of the
Act. This section is substantially identical to Section 8(a) (1) of the
National Labor Relations Act. Since ALRA Section 1148 nandates
fol | owi ng applicabl e decisions under the National Labor Relations Act,
such decrsions are appropriately examned to ascertain whether
Respondent has violated Section 1153 a) .

(a) Inpression of Surveillance

. ~ Enpl oyer speech or conduct cal culated to inpress an enploree
with the idea that the enployer has kept a close enough watch to enable
himto know about union neetlnPs or union activities of his enployees
violates the National Labor Relations Act. Coca-Cola Bottling Co.
(1974) 210 NLRB 706; Berton-Krishner, Inc. (1974) 209 NLRB 1081

Wl nut Creek Hospi tal &1974_} 203 NLRB 656;: Miurcole, Inc. (1973) 204
NLRB 228, 234; NLRB v R ver Togs, Inc. (2nd Cr. 1967), 382 F2d 198
Section 1148 of the Act tells us that such speech or conduct by an
agricultural enployer violates Section 1153( a) .

16/ Gontrary to Mcente's testinony the payrol | records do not
reveal a pattern of sending himhone after six hours work per day. | do
not credit his testinony that he was so sent hone.
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On several occasions prior to the representation election on
September 30, 1975, Steve Arnaudo nade comments to workers about their
union activities as well as the activities of others, for exanple he told
Davi d Hernandez he knew Davi d was g0|ng to union nmeetings, and on another
occasion he told Javier Hernandez he knew the entire Hernandez famly
attended union neetings. 17/ The Arnaudo statements woul d reasonbly be
expected to create in the mnd of the worker the conclusion that his
Eart|C|pat|on in UFWactivities was known to Arnaudo and that Arnaudo's

now edge of such affairs was obtained fromsurveillance At the time
Arnaudo spoke to David and to Javier, the union activities of neither were
so overt as to be matters of Fubl|c know edge; thus, in the mnd of each it
was unlikely that Arnaudo coul d have |earned of the activitiy nentioned
except through surveillance. 18/ Arnaudo’s statements to David and Javier
created the inpression of surveillance, thereby interfering wth and
restraining the exercise of rights guaranteed in Section 1152 in violation
of Section 1153( a) .

(b) Interrogation of Enployees

_ Interrogation of enployees by an enpl oyer regardin? their union
sKnpath|es or affilration is violative of NLRA Section 8( a) (I ) because of
the natural tendency of such questlonln% toinstill in the mnds of those
questioned fear of ‘discrimnation on the basis of the information the

enpl oyer has obtained. NLRB v Wst Qoast Gasket Go. (9th Gr. 1953) 205

F2d. Questioning enployees regarding their union synpathies) is not

regzrded as an expression of views or opinion under Section 8 (c) of the
NLRA because the purpose of the inquiry is not to express views but to
ascertain the views of the person questioned. Struksnes Construction Co.
(1965) 165 NLRB 1062. Such interrogation, is proscribed under the NLRA
even when directed to selected or individual enployees in the absence of

any legitimate reason for the qifstlonlng and in the absence of any
assurances against reprisals. liday I'nn of Chicago-South (1974) 209 NLRB
11; Engineered Steel Products, Inc. (21971% 188 NLRB 298; | oni al Haven
Nursing Home, Inc. (1975) 218 NLRB No. 37, La-Z-Bo% South, Inc., supra.
Struksnes Construction Co., (1967) 165 NLRB 1062; Blue Flash Express, Inc
(1954) 109 NLRB 591.

17/ Arnaudo testified he had nany conversations wth his enpl oyees
about the UFWand that he coul d not renenber the content of the
conversation. He admtted to frequent use of the term"Chavista" in
talking to his enployees. | credit the testinony of David and Javier wth
respect to the recited statenents.

18/ Cf. La-Z-Boy South, Inc. (1974) 212 NLRB 295
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Both Gl nmore and Arnaudo interrogated enpl oyees about the UFW and
their UFWsynpathies. Arnaudo 's interrogations were frequently
juxtaposed to threats to plant alfalfa and thereby elimnate jobs if
the union came in. 19/ The interrogation by Arnaudo i s not denied.
He had many conversations with his enpl oyees about the union, but he
could not recall the substance of any particular conversation
G lnore interrogated Javier Hernandez on one occasion regarding his
union synpathies. The interrogation of Arnaudo and G| more were not
acconpani ed by any assurance against reprisal; rather, on many
occasions the interrogations were acconpani ed by the threat of job
elimnation. The cited interrogations violated Section 1153 (a) of the
Act.

(c) Threats of Reprisals

Statenments by supervisors or agents of an enployer to the effect
that the enployer will go out of business or nove his business to another
area in the event of a union victory at the polls violate Section 8 (a) (1)
of the National Labor Relations Act. ZI\LRB v Rver Togs, Inc. (2nd Qr
1967) 382 F.2d 198; N.RB v Marsh Supermarkets, Inc. (7th Qr 1963? 327 F. 2d
109, cert. denied (1964) 377 US944; NLRBv Wnn-Dixies Stores, Inc. (6th
cir 1965) 341 F. 2d 750, cert. denied (1965) 382 US836.) Smlarly,
statenments by supervisors or agents that an enployee will be discharged if
he signs an authorization card or votes for the union are violations of
Section Béa) (1). Carbide Tools, Inc. (1973) 205 NLRB 318; Maple City
Stanping Co. (1972) 200 NLRB No. 108.

Section 8(c) of the NLRA and Section 1155 of the ALRA permt an
enpl oyer to conmunicate his views of unionismto his enployees so long as
t he conmuni cation contains "no threat of reprisal or force, or promse of
benefit". NLRB v G ssel Packing Co. (1969) 395 US 575, 618-619. However,
M. Arnaudo's repeated statenments about Pl anting alfalfa rather than
t omat oes, thereby elimnating the need for a sizeable work force, coupled
with his statement that he would contract out the alfalfa cutting work we're
patent threats to the workers; they woul d have no work if the union
prevailed. He stated he woul d make the threatened noves in response to a
union victory. NLRB v Wnn-Dixies Stores, Inc., supra. Furtheni nﬁ Arnaudo' s
statenents to Javier and Sal vador Hernandez to the effect that there woul d
be no future enploynent for them because they signed union authorization
cards, were threats of reprisals for having exercised S 1152 rights. Coca-
Cola Bottling Co. (1974) 210 NLRB 706; De Loreau Cadillac, Inc. (1975) 213
NLRB No. 208; NNRBv S. E. Ncols-Dover, Inc. (3rd Cir, 1969) 414 F2d 561,
cert. denied (1970) 400 US 831; NLRB v Marsh Supermarkets, Inc., supra. The
| earning and the authority of the cases cited above establishes this
conduct as clear violations of Section 1153(a) as alleged in paragraphs 7(d),
7(g), 7(i) and 7(m of the amended conplaint.

19/ The conpl aint does not allege interrogation by Arnaudo;
however, the record supports a finding of such conduct. The absence in the
conpl aint of a specific allegation of interrogation by Arnaudo does not
preclude a finding that such interrogation violated the ALRA See Rochester
Cadet deaners, Inc.(1973) 205 NLRB /73.
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(d)  Change of Wrking Conditions

(e) (i) Vicente and Sal vadore

_ _ The General Counsel contends the Respondent

violated Sections 1153 (a) and (c) of the Act by changing the terns and
conditions of enployment of Vicente Hernandez and Sal vador Hernandez. The
al  eged change in work conditions of Vicente is an hours reduction because
he attended the UFW convention held in August, 1975. Vicente testified
that after returning: from the convention, Respondent began sending him
home after working six hours a day, thereby substantially reducing his
I ncone Respondent's payroll records contradict this testimony. Records show
Vicente working substantially the same nunber of hours per day during
Septenber, 1975 as he worked in early August of that year. No evidence
other than Vicente 's testinony was offered by the General Counsel. |
conclude the General Counsel failed to prove this allegation;, therefore, |
shal | recommend dismssal of the allegation of paragraph 7 (e) of the
anended conplaint so far as they relate to Vicente Hernandez.

_ The testimny and Respondent's records show that Sal vador
was customarily transferred fromirrigating to harvest machine operating at
the outset of the tomato harvest. This transfer was not effected in 1975.
No testimony was presented to explain the difference in treatment of
Salvador at the start of the 1975 harvest. The hourly rate for an operator
was $3. 75 Iger hour, a dollar an hour nore than Sal vador received as an
irrigator Placing these facts in the context of clear enployer know edge
of Salvador's affinity with the UFW'and threats of reprisals for such
affinity, 1 find Respondent's unexplained failure to followits practice
of assigning Sal vador a harvesting machine to violate both SS 1153 ?a_) and
1153 (c) of the Act as alleged in paragraph 7 (ee of the amended conpl aint.
E%vzls Food Gty (1972) 198 NLRB 94; dson/ GA Foodliner (1971) 194 NLRB

(i1) Sorters Wrk Wek Reduction

The General Counsel clains Respondent violated 1153 ( a)
and 1153 (c) of the Act by reducing the workweek of tonmato sorters on Javier
Hernandez 's harvester Dby one-half hour per day; this reduction being
mani fested by the disparity between G lnore's tine records and those
mai nt ai ned by Javier Hernandez for his sorter. During the pay peri od endi ng
CQctober 1, 1975, the Glnore records credit sorters with % hour per day
| ess than Javier's records. The disparity exists only during the cited pay
period | and only for the sorters on the crew It does not include Javier
or the crew s tractor drivers.

- Respondent's supervisor, Glnore, denies the

significance of the difference in the records by asserting he had never
seen Javier 's records, and by assertln%]_bt hat he made a daily check on the
hours worked by the sorters. Mrtha Hernandez, a sorter on Javier 's
machine, testified that during the 1975 harvest Glnore had never
uestioned her regarding her hours. Qher than the cited difference, the
avi e(r]I time records are substantially identical to Respondent's payroll
records.
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| do not credit Glnore's statement that he

never saw the Javier time sheets. The substantial identity of the two
records with respect to sorters coupled with the Martha Hernandez testinmony
supports a conclusion that Javier 's tinme records were used to provide the
Respondent with the hours worked by the sorters in Javier 's crew. Wile
it follows that each sorter's tine was reduced as asserted, it does not
inevitably followthat the reduction violated either 1153 (a) or 1153 (c) .

To prove a violation of 1153 (c) the General
Counsel nust establish a prinafacie showi ng that Respondent took away the
Yo hour lunch period with the object of discouraging nenbership in the UFW
and that the reduction in hours was discrimnatory. Radio C(fficers' Union
v NLRB (1954) 347 US 17, 33 CRRM 2417.

The reduction was effected for the pay period ending the
day after the representation election. It was effected in a crewled by
an overt UFWsupporter and in a crew consisting primarily of menbers of
the Hernandez famly, a famly reVIOUS|V recogni zed by Respondent as nore
Chavi sta than any other group of its enployees. A natural consequence of
the hours reduction, applied as it was to the period i mediately preceding
the election and manifesting itself in the first pﬁﬁcheck recei ved after
the el ection, was to discourage nenbership in the UFW Thus, | concl ude
the General Counsel established a primafacie case; the Respondent viol ated
1153 (c) as alleged.

. ~ The enpl oyer defends against this allegation by saying
the reduction did not occur. No explanation for the reduction was
offered. Having concluded, contrary to the Respondent's assertion, such a
rIeIdUCtoll OnzO(/ZII d occur. | conclude that Respondent violated 1153 (c) as
al | eged.

The unilateral and unexplained elimnation of the past
| unch periods also violated Sections 1153( a) of the Act. Davis Wol esal e
Co., (1967) 165 NLRB 271; Buddy Schoel | kopf Products, Inc. TT96'7) 164
NLRB 182; Carhide Tools, Inc. (1973) 205 NLRB 318; Muple dty Sanpi ng Co.
(1972) 200 NLRB No. 108. ALRA Sections 1148 warrants application of these
NLRB precedents to the present case.

20/ Respondent’s counsel correctly points out that Javier's hours; for
the week in question were increased by two hours as conpared wth his tine
record. S nce Javier was a nore open and active supporter of the URWthan
any of his crew nenbers, counsel argues that the failure to "punish" him
support the conclusion that the hours reduction had no di scri mnatory
notive. The failure to "punish" Javier is also susceptible of the
i nference that his open and "not ori ous" support of the UFWprotected him
fromsuch puni shment. An hours reduction applied solely to hi mwoul d nore
likely be regarded as having an illicit notive.
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(e) Harrassnent

The General Counsel cites seven happenings alleged to amount to
a pattern and practice of harrassing Javier, Vicente, and David Hernandez.
No argunent is made that the harrassment provide an I ndependent ground for
finding a violation of Section 1153%a) > nor is a harrassnent violation
set forth as an issue in the case by the Ceneral Counsel. For the nost
part, the incidents contended to be covered by this paragraph of the
anended conpl aint are covered by other allegations and have been consi dered
el sewhere in this opinion.

As set forth above, | find that Glnmore gave orders in an
angry manner and shouted at enployees, that Glmore wore a j pistol from
time to tine and that he countermanded orders given to | David to relay to
the workers and dealt directly wth the workers. Contrary to the
contentions of the General Counsel, | do not find the conduct to be an
I ndependent violation of Section 1153(a) wth i respect to David, Vicente
or Javier Hernandez as alleged at i parag;aEh 7%k) ; therefore, |
&econneng that the allegations of paragraph 7(k) of the conplaint be

| sm ssed.

(f) The Term nations

(1) Jose Lucatero

Comrencing with 1968, Jose Lucatero was enployed each
year by Respondent-as an irrigator, customarily working until: sonetime in
CQctober. But for one week in 1974, he did not work in the tomato harvest.
In 1975 he was termnated with the conpletion of irrigation. He
requested, but was not given work in the harvest. Al though he engaged in
no overt wunion activity, the Respondent manifested an awareness Jose
supported the UFW

~ The record contains no evidence to su%gest t hat
Lucatero's termnation occurred for any reason other than the
conpletion of irrigation of the Respondent's properties. The date of
the termnpation is consistent with his own testimony regarding when he
normal I'y finished work. H's total 1975 hours worked was consi stent
with total hours worked prior years.

_ The Ceneral Counsel has failed to establish a primafacie
showing that the termnation of Jose Lucatero violated the Act;
therefore, | shall recomend dismissal of the allegations of paragraph
7(a) of the anended conpl aint.

(i1) Vicente Hernandez

Prior to the 1973 harvest, Vicente was laid off each
year at the end of the harvest. After the harvest in 1973 Vicente was
retained through the winter of 73-74 to tend Respondent's cows. From
his commencenent of work in April, 1973
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Vicente was a year-round enployee until his termnation in Qtober, 1975.21/

The events surrounding his termnation are as
foll ows: he was working as a sorter when the harvest ended; the the day
the harvest ended G| nore asked himto stay and hel p clean the harvesters,
Vicente |eft wthout responding; the next day (Qctober 19) he did not work;
at the close of the day his brother David told him Gl nore said he was
fired; on the twentieth, Vicente testified he asked Gl nore what work he
was to do and Glnore told himthere was no work for him22/ On Cctober 19,
Davi d suggested to Arnaudo that Vicente be kept on; Arnaudo declined to do
this giving as his reasons that Vicente had left and that he had not
Erev! ously done this kind of work. There was apparently no discussion about
eepi ng himor anyone el se on tending cows.

In seeking to establish a discharge violation of Section
1153( c) the burden is upon the General Counsel to establish a prinafacie
case. Once that burden is net, the Respondent nust produce a valid
expl anation for the discharge since the "real" reason for the termnation
is withinits exclusive know edge.

Vicente was a year-round enpl oyee and was the
enpl oyee nost active in support of the UFW both before and after the
el ection; and the enpl oyer was unquestionably aware of his activities,.
There is no evidence his customary winter tinme work of tending cows was
unavailable. | credit David's testimny to the effect that Gl more said
Vicente was fired. This evidence establishes a prinmafacie violation of
the Act. The burden thus shifted to Respondent to explain the
termnation to give us the "real" reason it happened. Montgomery Ward &
Co. v NLRB S?th Ar. 1939)107 F2d 555, 560; RBv MIler Redwood Co.
(9th Gr. 1969) 407 F2d 1366, 1369.

21/ See Respondent Exhibit No. 8. The exhibit corroborates

Mcente s testinony that he was off during Novenber and Decenber, 1974.
Hs testinony that this was an engergency | eave i s uncon-tradi ct ed.

22/ Gl nore denies seeing Mcente on Gctober 20. | credit
Vicente's testimony on this point. Respondent init's brief does not deny
the Glnore statement to David Hernandez on the 19th Vicente's testinony
regarding Glnore's statenents nmade during a conversation on the 20th is
consistent with what Glnmore said on the 19th.
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The Respondent's explanation is that Vicente
quit on Cctober 18. This response is inconsistent wth G|l nore' s statenent
that there was no work for Vicente made to David on the 19t h, as well as
bei ng i nconsistent wth Vicente's inquiry about work on Qctober 20. This
response is also inconsistent wth one of Arnaudo' s reasons for not
assi gni ng hi mpost harvest work, i . e. inexperience. Arnaudo's
alternative reason, that Vicente had | eft was not true, and therefore
casts doubt upon the bona fides of the disharge. Finally, the enpl oyer
offers no explanation for not offering Vicente his winter work of the
past two years, cow tending.

As urged by the General Counsel, | concl ude that
Respondent viol ated Sections 1153( a) and 1153(c) of the Act by
di scharging Vicente Hernandez on Gctober 19, 1975.

(iii) Salvador Hernandez

Sal vador Hernandez was termnated at the end of the 1973
harvest season. He testified that each year from 1968 through 1973 he
wor ked approxi mately one nonth after the end of the harvest. He testified
he did not work after the harvest ended in 1974 because he had to enrol
his snall son in school. The General Counsel does not articulate a theory
with respect to why this termnation violated either 1153( a) or 1153( c) ;
presunmably, in light of Salvador's testinony, his contention rests upon an
unexpl ai ned disparity of treatnent in terns of Sal vador's 1975 period of
enpl oynent vis a vis his period of enploynent in prior years. This
contention is not supported by the evidence. Sal vador's testinony
regardi ng the period of tine he worked each year is controverted by a
sunmary of the pertinent enpl oyer record which show Sal vador' s | ast day of
enpl oynent from 1971 t hrough 1975 to be sonetine in Qctober, the month in
which the tomato harvest is finished. Therefore, | do not credit
Sal vador's testinmony that he customarily worked a nonth beyond the end of
the harvest, and | find his 1975 termnation to be consistent with his
termnation in prior years.

Thus, contrary to the assertion of the General
Counsel, | find the termnation of Sal vador Hernandez did not violate
Sections 1153( a) and 1153(c) of the Act. Therefore, | shall recomend
di smssal of paragraph 7(b) of the anmended conplaint with respect to
Sal vador Her nandez.

(iv) David Hernandez

David Hernandez quit his job at Arnaudo' s. The General
Counsel argues that his termnation was a constructive discharge, and
therefore violative of Sections 1153(a) and (c) .

On Cctober 18 both David and Javier agreed in
response to a request by Glnore to continue working. Gl nore wanted t hem
to clean the harvest nmachines and then to do sone tractor work. The next
afternoon each told Gl nore he had changed his mnd and was | eaving. No
expl anation was offered. On the 19th, David had a conversation with
Arnaudo in which he said he couldn't stay because Arnaudo was not
follow ng the rules of
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previous years. David said he wasn't a tractor driver, and if tractor
drivers were needed, he could not accept this work. There is no evidence
regarding the need, if any, for soneone to perfor "mechanical" work after
the harvest. Nor did the General Counsel offer any evidence regarding what
David neant by his reference to the rules of previous years. Thus,
Davi d's allusion to such rules has no probative value and can be given no
wei ght in assessing the nature of his termnation

The General Counsel nust prove his case by affirmative
evi dence and reasonabl e inferences drawn from such evidence He has failed to
do so. The Respondent does not have the burden of disproving a violation of
rul es which haven't been proved. Hawkins v NLRB (7th Gr. 1966) 358 F2d 281,
283-284; Maple Gty Stanping Co., supra at p. 753.

Additional factors to be considered in evaluating the nature
of David's termnation are the follow ng: he had previously performed tractor
work, there is no evidence tractor work was nore onerous than the work he had
been doi ng, tractor work was needed, there is no evidence his pay woul d have
been reduced when performng tractor work and his initial acceptance of such
work and Arnaudo's reliance on that acceptance. It is apparent David felt it
was i nproper for himto stay; however, the presence of such a feeling does not*
translate into wongful conduct by Respondent.

Turning to NLRB decisions 'for guidance | find the Board has
treated termnations as constructive discharges rather than quits in the
presence of the following factors: reduction in classification which occurred
In the context of surveillance of the enployee's work, keeping tabs on his
work rule violators, and violation of the enployer's past practice by denying
a request to trade shifts. NLRB v Lipman Brothers (1st Gr. 1966) 355 Fs 15
Dodson/ GA Foodliner, supra. Ostensible quits notivated by discrimnatory even
to work which is not nore disagreeable or onerous have al so been treated by
the NLRB as constructive discharges. N.RB v Muys, Inc. (2 Gr 1966) F2d. NRB
v Monroe Auto Equipnent Co. (1966) 159 NLRB 613. However, in the present case
the General Counsel has not presented proof of a discrimnatory nmotive in the
offer to David Hernandez of available work of the kind previously perforned by
him particularly in the absence of affirmative evidence there was further
need for a nechanic. It is apparent that Arnaudo woul d have kept David on had
he been prepared to work as. a tractor driver. David declined and opted to
| eave. See Eabarn Trucking Service (1966) 157 NLRB 1370. | find that
Respondent did not termnate David Hernandez; therefore | shall recomend that

the allegations of paragraph 7(c) of the anended conplaint as they relate to
Davi d Hernandez be di sm ssed.
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(V) Javier Hernandez
Javier's enpl oynent ended on Cctober 19t h.  Li ke David,

he quit. The General Gounsel contends his termnati on was a constructive
di scharge as opposed to a "quit". Javier was offered tractor driving, a
j ob which he had previously perforned. He testified he declined to accept
t he work because of back problens. Javier was present during the final
conversation between David and Arnaudo, and it appears David was speaki ng
for both of them Javier did not offer to try the work to see whet her he
could doit. He had been driving tonato nmachi nes during the harvest, but
this work hadn't bothered his back.

The General (Qounsel cites Fuqua Honmes Mssouri, Inc., (1973) 201
NLRB 130 to support his contention that Javier was constructively _
di scharged. The case is distinguishable. |In Fuqua, the discrimnatee quit
after being transferred to nore onerous work. No justification was found
for the transfer in the face of his known fear of heights and the fact he
wei Ehed one hundred pounds nore than other workers. The day before he |eft
work, the discrimnatee fell through the roof of a trailer under
construction. 23/ The Trial Examner found the transfer was notivated by
a desire to make the discrimnatee's working conditions so onerous that he
woul d quit; thus, concluding there was a constructive di scharge.

In the present case, no transfer is involved wth respect to
Javier. There was no nore work as a harvester operator. Javier was
offered work driving tractors. Wen this offer was initially nade,
Javier as well as David accepted. No nention was nmade at that point of
Javier's back infirmty. A fact which casts doubt upon his subsequent use
of his back as an explanation for refusing work. It is also to be noted
that after returning to work followng his injury in March 1974, he did
tractor and back hoe work during and after the 1974 harvest season. 24/
A though there was a "back" incident in 1975, Javier lost no time from
work. On Cctober 18 when @l nore offered Javier a post harvest job
driving tractors, | find he had no reason to know he was offering
sonet hing Javier could not do, and, as noted above, it did not initially
occur to Javier he couldn't do the work for he accepted the offer. Thus,
even in the context of independent Section 1153 (a) conduct by
Respondent, | find the termnation of

23/ The enpl oyer was engaged in the nmanuf acture and distribution of
nobi | e horres.

24/ Javier was apparently off fromearly Mrch to early June
1974.
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Javier Hernandez to be a quit rather than a constructive discharge.
Therefore | shall recommend the dismssal of the allegations of
paragraph 7(c) of the anended conplaint so far as they relate to
Javier Hernandez. 25/

2 The absense of any nedical evidence regarding the nature and
extent of Javier's back condition clouds his credibility with
respect to his reason for not accepting tractor work.
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THE REMEDY

. Havi ng found that Respondent has engaged in certain unfair |abor
practices within the neaning of Section 1153( a) and Section 1153 (c) of
the Act, | shall recommend that it cease and desist therefromand take
certain affirmative action designed to effectuate the policies of the Act.

Havi ng found that Respondent unlawful Iy discharged Vicente
Hernandez, | shall recommend that Respondent be ordered to offer him
imrediate and full reinstatement to his fornmer or to a substantially
equi valent job. | shall further recommend that Respondent nake whole
Vicente Hernandez for any |osses he may have incurred as the result of its
unl awful discrimnatory action agai nst™ hi m by Paynent to himof a sum of
npneK equal to the wages he woul d have earned Tromthe date of his _
discharge to the date he is reinstated or offered reinstatenent |ess his
net earnings, together with interest thereon at the rate of 7% per inem
| shall recomrend that the |oss of pay and interest be conputed in _
accordance with the fornula used by the National Labor Rel'ations Board in
KL.R\é\/.anbol worth Co., 90 NLRB 289 and Isis Plunbing and Heating Co. , 138

Having found that Respondent unlawfully discrimnated , against
the tomato sorters in the crew of Javier Hernandez during! the work week
ending Cctober 1, 1975, | shall recommend that Respondent nake said tomato
sorters whole by paynent to each the sum equaling 2% hours pay at the
sorters wage rate in Cctober 1975, together with interest thereon at the
rate of 7% per inem

. Havi ng found that Respondent unlawful |y discrim nated
agai nst Sal vador Hernandez by failing to transfer himto the
position of harvest machine operator at the outset of the 1975
tomato harvest, | shall reconmend that Sal vador Hernandez be
made whol e for the |oss of wages suffered from Respondent's
discrimnatory act by paﬁnent to himof a sumof noney equal to
the difference between what he actually earned fromthe comence-
ment of the harvest season until his termnation and the anmount
he woul d have earned as a harvest machi ne operator durlnﬂ t hat
period of enploynent together with interest thereon at the rate
of 7% per inem '

In order to nore fully remedy the Respondent's unl awful conduct,
| shall recomrend that Respondent nmake known to its current enployees, to
al | persons enﬁloyed during the 1975 harvest, and to all persons who are
hired during the 1977 tomato harvest that it has been found in violation
of the Agricultural Labor Relations Act, that it has been ordered to make
certain of its enployees whole for wage | osses resultln% fromits unl awf ul
acts, and that it has been ordered to cease violating the Act and not to
engage in future violations.
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To this end | shall recommend:

(1) That Respondent be ordered to nail a copy of the attached
Notice to Enpl oyees to all persons enpl oyed during the 1975 tonato harvest
season at their last known addresses on file wth Respondent or at any nore
current address furni shed Respondent by the General Gounsel or Charging Party;

(2) That Respondent be ordered to distribute a copy of the
Notice to each of its current enpl oyees;

(3) That Respondent be ordered to post the Notice during the
peri od commenci ng August 1, 1977, and continuing until the end of the 1977
tomato harvest at not less than 3 sites on its HIl Ranch at whi ch workers nay
reasonabl y be expected to become aware of the Noti ce;

(4) That Respondent be ordered to distribute a copy of the Notice
to each person hired during the 1977 harvest season, and

(5 That the Notice be read in Spani sh to the workers by
Respondent at the commencenent of 1977 tonato harvest.

| shall further recoomend that the Notice be distributed and posted
both in English and i n Spani sh.

Uoon the basis of the entire record, the findings of fact, the
conclusions of law and pursuant to Section 1160.3 of the Act, | hereby
i ssue the foll ow ng recommended:

GROER
Respondent, its officers, agents, supervisors, and
representatives shall:

(1) GCease and desist from

(a) D scouragi hg nenbership of any of its enpl oyees in the
Lhited FarmVWrkers of Anerica, AFL-AQOby unlawful interrogation, by creating
the inpression of surveillance , by threatening reprisals for supporting the
UFW or by discharging, changi ng working conditions, or in any other rmanner
discrimnating against individuals in regard to hire or tenure of enpl oynment or
aﬂy termor condition of enploynent, except as authorized in Section 1153(c) of
the Act.

(b) in any other manner interfering with, restraining, or
coer ci ng enpl oyees in the exercise of self-organization, to form join or
assi st [abor organizations, to bargain collectively through representative of
tPei rI Iov\n choosing, and to engage in other concerted activities for the purpose
of collective
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bargai ning or other nutual aid or protection, or to refrain fromany and

all such activities except to the extent that such right may be affected

by an agreenent requiring nmenbership in a |abor organization as a

zgndltlon of continued enpl oynent as authorized in Section 1153 (c¢) of the
t.

(2) Take the following affirmative action which is deened
necessary to effectuate the policy of the Act.

_ (a) Cfer Vicente Hernandez inmediate and full .
reinstatenent to his former or a substantially equivalent job wi t hout
prejudice to his seniority or other rights and priveleges and make him
whol e for any |osses he may have suffered as a result of his termnation
in the manner described above in the section entitled "The Renedy".

. (b% Make the tomato sorters in the crew of Javier
Hernandez during the work week ending Cctober 1, 1975 whole for any

| osses suffered as a result of_R95ﬁondentjs change in working; conditions
in the manner described above in the section entitled "The Remedy".

(c) Make Sal vador Hernandez whole for any | osses he may
have suffered as a result of Respondent's failure to transfer himto the
position of harvest machine operator in the manner described above in the
section entitled "The Renedy".

(d) Preserve and nake available to the ALRE or its
agents, upon request, for examnation and copying all payroll records,
soci al securlt% paynment records, time cards, personnel records and
reports and other records necessary to ascertain the back pay due.

(e) Mil to each enployee enployed during the 1975
tomat o harvest a copy of the Notice attached hereto and narked
"Appendi X" in the manner described above in the section "The Renedy".

. (f) Gve to each of its current enployees a copy of the
notice attached hereto and marked "Appendi x".

Gve to each enpl oyee hired during the 1977 tomato
harvest season a copy of the notice attached hereto and marked " Appendi x".

_ _ (h) Post the notice attached hereto and marked " Appendi x"
during a period comrencing August 1, 1977, and continuing until the end of
the 1977 tomato harvest in the manner described in the section entitled
"The Renedy".

(i) A the commencenent of the 1977 tomato
harvest season read in Spanish to all harvest enpl oyees assenbl ed the
notice attached hereto and marked "Appendi x".

-29-



] Notify the Regional Director in the Sacramento
Regional Office wthin twenty (20) days fromreceipt of a copy of this
Deci sion of steps Resgondent has taken to conply therew th, and continue to
report periodically thereafter until full conpliance is achieved.

Copies of the notice attached hereto shall be

k
furni shed Resppnd(ent) for distribution by the Regional Director for the
Sacranento Regional Ofice.

_ It is further reconmended that the allegations of the anended
conplaint as set forth in paragraphs 7(a), 7(b), 7(c), 7(e), 7(j) and
7(rkT§) of the anmended conpl aint.

Dated: March 22, 1977

AGRI CULTURAL LABOR RELATI ONS BOARD

L

By

Robert LeProhn
Adnmnistrative Law Gficer

COURT PAPER ITATI
or CALiroHNIA

STO t 13 I»V. 8721
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APPEND X
NOTI CE TO EMPLOYEES

After a hearing, during which all parties presented
evi dence, an Admnistrative Law G ficer of the Agricultural Labor
Rel ations Board has found that we have engaged in violations of the
Agricultural Labor Relations Act and has ordered us to notify all persons
currently enployed by us, all persons enployed during the 1975 tonato
harvest by us and all persons enpl oyed during the 1977 tomato harvest
season that we will remedy those violations, and that we will respect the
rights of all our enployees in the future. Therefore, we are nowtelling
each of you:

(1) W wll reinstate Vicente Hernandez to his
former job and give himback pay for any |osses that he had while he was
of f work.

(2) We wll give back pay to the tomato sorters in the crew
of Javier Hernandez during the week of Cctober 1, 1975 for |osses suffered
because they were not paid for their |unch period.

(3) W will give Salvador Hernandez back pay for
any |osses incurred because he was not transferred to the position of
tomato harvest machine operator at the commencenent of the 1975 tomato
har vest .

(4) We will not question of our enployees regarding their
support of the United Farm Wrkers of Anerica; we will not threaten our
enpl oyees with reprisals for supporting the United Farm Wrkers of Amrerica
and we will not create the inpression that we are engaging in surveillance
of our enployees with respect to their support of the United Farm WrKkers
of Anerica.



(5) Each of our enployees is free to support, becone or
remai n a menber of the Uhited Farm\Wrkers of America, or any other union.
QU enpl oyees may wear union buttons, pass out and sign union authorization
cards or engage in other organizational efforts including passing out
literature or talking to their fellow enpl oyees about any union of their
choice provided this is not done at tines or in a manner which interferes wth
the enpl oyee doing the job for which he has been hired. W w Il not discharge,
lay of f, change the working conditions of or in any other manner interfere
with the right of our enpl oyees to engage in these and other activities which

are guaranteed themby the Agricultural Labor Relations Act.

S gned:
ARNAUDO BRCS.
by

(Title)

Dat ed
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