STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

E. DELL' AR NGA & SONS,
a partnership,

Enpl oyer

No. 75-RGC-46-S

and 3 ALRB No. 77

UN TED FARM WIRKERS
G- AMERICA, AFL-A Q

Petitioner.

e N N N N N N N N N N

This decision has been del egated to a three-menber
panel . Labor Code Section 1146.

On Cctober 18, 1975, an election was held at E.
Del " Aringa & Sons. The tally of ballots showed the

followng results:

UPW. . o e 13
N tion .. ...... 1
Chal lenged Ballots . . .. ... ... .. 3

The enployer filed timely objections, of which the
executive secretary dismssed 14. A hearing was held on the
remaining objection, and the hearing officer issued a report in
which he ruled that pursuant to Labor Code Sections 1156. 3 (a) (1)

and 1156. 4 the method of conputing peak enployment under the
Sai khon rule Ywas appropriate under the facts and circunstances

of this case. Accordingly, he concluded that the petition for
certification was tinely filed and recommended that the election be
uphel d. The enployer filed tinely exceptions to the report. W

accept the hearing officer's recomrendations.

Y Mario Saikhon, I'nc., 2 ALRBNo. 2 (1976).




The Lhited FarmVrkers of Anerica, AHL.-AQ is certified as
the bargai ning representative for all agricultural enpl oyees of E
Del|" Aringa & Sons.
Dated: Septenber 30, 1977

R GHARD JGHNSEN JR., Menber RONALD L.

RU Z, Menber

HERBERT A PERRY, Menber

3 ALRB No. 77 2



STATE OF CALI FORNI A

AGRI CULTURAL LABOR RELATI ONS BOARD

In the Matter of:
E. DELL' AR NGA AND SONS,

Enpl oyer, Case No. 75-RG-46-S
and

UN TED FARM WORKERS COF
AMER CA, AFL-A Q

Petitioner.
David L. Qilli, Nonellini & Qilli,
for Enpl oyer.
E Mchael Heumann 11, for the Lhited

FarmWrkers of Anerica, AFL-d Q

DECI SI ON
STATEMENT OF THE CASE

ARVANDO M FLCRES, Investigative Hearing Examner: This
case was heard before ne on May 23, 1917, in Tracy, Galifornia.

The el ection objections petition, filed by E Dell"' Aringa
and Sons (hereafter referred to as "enpl oyer”) and served on the
United Farm Wrkers of Anerica, AFL-AQ (hereafter the "UFW),
al | eged, anong ot her objections, that the nunber of agricultural
enpl oyees enpl oyed by the enpl oyer as determned fromthe enpl oyer's
payrol | imediately preceding the filing of the (representation)
petition, was less than fifty (50% percent of the enpl oyer's peak
agricultural enpl oynent for the current cal endar year. Enpl oyer
argues that said objection requires the Agricultural Labor Relations

Board (hereafter the "Board") to set aside the el ecti on conducted



anong its enpl oyees on ctober 18, , 1975. By order dated. February
10, 1977, the Executive Secretary of the Board partially di sm ssed
enpl oyer's election objections petition and thereafter ordered that
this hearing be conducted to take evidence on the issue of peak
enpl oyment .

Al parties were represented at the hearing and were
given a full opportunity to participate in the proceedi ngs. Enpl oyer
present ed docunentary evi dence consisting of payroll records and a
wi tness to describe and explain the evidence. Both parties tinely
filed post-hearing briefs in support of their respective positions
on the issue sec for hearing.

Uoon the entire record, including ny observation of the
wi t ness, and after consideration of the post-hearing briefs nade by
the parties, | make the follow ng findings of fact, conclusions and
r ecormrendat i on.

FI NDNGS G- FACT

. Jurisdiction

Nei t her the enpl oyer nor the UFWchal | enged the Board's
jurisdictionin this natter. Accordingly, |I find that the enployer is
an agricultural enployer within the neaning of Labor Code Section
1140.4(c), that the UFWis a | abor organi zati on within the neani ng of
Labor Gode Section 1140.4( f ), and that a representation el ecti on was
conduct ed pursuant to Labor Code Section 1156. 3.

1. Enployer's Hection (hjection

A.  PEAK EMPLOYMENT | SSUE

The issue set for hearing was enpl oyer's allegation that the
nunber of agricultural enpl oyees enpl oyed by the enpl oyer as determ ned

fromthe enpl oyer's payroll immediately preceding the



filing of the (representation) petition, was less than fifty (50%)
percent of the enployer's peak agricultural enployment for the current
cal endar year. Enployer contends that the week follow ng the date on
which the petition for certification was filed by the UFWwas enpl oyer's
peak enpl oyment week for the year 1975 (hereafter referred to as the
"petition period").

B. 1 NTRODUCTI ON

h Gctober 14, 1975, the WAWfiled wth the Agricul tural
Labor Relations Board a petition for certification at E Dell' Aringa
and Sons, of Tracy, CGalifornia. A representation el ection was held
anong the enpl oyees of Dell' Aringa on ctober 18, 1975. (Al dates
nentioned hereafter are 1975 dates). The Tally of Ballots indicates
that the approxi nate nunber of voters eligible to vote was 48. The
results of the election were as follows: URW- 13 votes; "no-union" - 1
vote; challenged ballots - 3. Atotal of 17 persons voted in the
el ecti on.

Roy Dell' Aringa was called to testify on behal f of the
enployer. He testified that E Dell'Aringa and Sons is a partnership
and that he was a partner in the business at the tine of the election in
1975. The crop produced and harvested at the tine of the el ecti on was
t onat oes.

C. PRE-PETITION PERIOD: OCTOBER 4TH THROUGH OCTOBER 10TH.

Roy Dell"Aringa testified that in response to the UFW s
petition for certification the enployer estinmated its peak enpl oynent
figure to be 67 enpl oyees. That figure, he testified, was based upon
payrol|l records prior to the filing of the petition. He also testified

that the payroll period i mredi ately preceding the



filing of the petition was a seven ( 7) day period running from
Qctober 4, 1975, through Cctober 10, 1975 (hereinafter referred to
as the pre-petition period). During this period 48 enpl oyees were on
the payroll.

M. Dell"Aringa testified that during the 1975 tonato
har vest season a | abor contractor was enpl oyed to supply workers. He
further testified that in addition to the | abor contracted
workers Del|' Aringa and Sons enpl oyed three ( 3) "regular enpl oyees":
Fi del Fuentes, Manuel (Lalo) Rodriguez and John Mancuso. '

The parties entered into a stipulation that during the pre-
petition period each of these individuals worked the follow ng hours:

Fuentes - 49 hours; Rodriguez - 74 hours; Mancuso - 67 hours.

1. Enployer's Exhibit Nunber 1

As its first exhibit, enployer introduced the |abor con-
tractor's payroll record for the period starting Cctober 4, 1975
and endi ng Cctober 10, 1975. %

According to the testinony of M. Dell' Aringa this record
shows all the nanmes of the contractor-supplied workers who worked t hat
week. The record shows enpl oyee nanes, social security nunbers, days
and hours worked, total time worked and amount earned by each enpl oyee.
He testified that the mark X in the, daily hours colum of some of the

wor kers indicates that the enpl oyee did not work
that day. ¥

3 Since these three individuals were enpl oyed on a regul ar basis their
nanes are not shown on the |abor contractor's payroll records to be
di scussed | ater.

2 The parties stipulated to the adnission of each of enployer's five
exhi bi ts.

¥ In some instances the meaning of these notations is difficult to
ascertai n because they appear to cover a nunber. Were this occurs the
anbi guity can be resol ved by reference to the weekly total of hours

wor ked by that enpl oyee.



2. Enployer's Exhibit Nunber 2

M. Dell"Aringa testified that this docunent is a record of
t he enpl oyees who hand- pi cked t omat oes on the nornings of Gctober 6 and
7, in preparation for the afternoon nachi ne harvest. He testified that,
wi th the exception of Francisco Serrato, these individuals al so worked in
the afternoon and their nanes are therefore also listed on Exhibit No. 1.
He further testified that Exhibit No. 2 does not indicate the hours
wor ked by the enpl oyees because they worked on a piece-rate during the
norning hours. M. Dell'Aringa also testified that the nunbers given in
the daily colums of this exhibit indicate the nunber of bins of tonatoes
picked. He testified that it takes about 1%t o 2 hours to pick one bin
and that by muiltiplying 1% to 2 hours tines the nunber of bins indicated
it can be estinated how nmany hours were worked each norni ng.

The persons enpl oyed during the pre-petition period were
the 3 regul ar enpl oyees and the persons |isted on Exhibits Nos. 1

and 2. M. Dell'Ainga testified that no other persons worked

during that period. ¥

3. Chart of "Ewl oyee Days"

The nunber of workers enpl oyed on individual days during the

pre-petition period and the total nunber of enpl oyee days wor ked

4  Forty-four names are indicated on Exhibit No. 1. Qe nane
(Francisco Serrato) is listed on Exhibit No. 2 but not on Exhibit
No. 1. There were 3 regul ar enpl oyees not on either list. The
total nunber of enpl oyees enpl oyed during the pre-petition payroll
period adds up to 48.



are illustrated by the following chart:

Week of Cctober 4-10

Day Exhibit #1 Exhibit #2 Regul ar Enpl oyees Tot al
Qct ober 4 37 0 3 408
Cct ober 5 35 0 3 38
Cct ober 6 33 1 3 37
Cct ober 7 33 1 3 37
Cct ober 8 33 0 3 36
Cct ober 9 34 0 3 37
Cct ober 10 26> 0 3 29
E
Enpl oyee Days 254

D. PETITION PERIOD: OCTOBER 11TH THROUGH OCCTOBER 16TH

The payroll week of Cctober 11th through Cctober 16th is
the week that enployer contends was its peak enploynment week for
1975.

Roy Dell' Aringa testified that the conpany did not work a
full week that week and that the pay period was not a seven-day period.
He testified that people worked on the 11t h, 12th, 13th, 14th, 15th
and 16th. M. Dell' Aringa also testified that the enpl oyees worked
only half a day on the 16th and performed no work on the 17th. He
testified that the three regul ar enpl oyees al so worked that week. The

parties stipulated to the hours worked by

5/ Enployer's brief lists this figure as 27. The UFWs brief lists this
figure as 26. The di screpancy arises fromthe anbi guous marks in the
Cctober 10 colum for the names of Aivia Mendoza and Franci sco Garci a.
By referring to the weekly total of hours | conclude that neither person
worked on the 10th and therefore 26 is the accurate nunber.

6/ Enployer's brief lists this figure as 30. Clearly, 37 and 3 add

up to 40. The figure listed by enployer nust therefore be a
t ypogr aphi cal error.

- 6-



the regul ar enpl oyees that week: Fuentes - 56 hours, Rodriguez -71.
hours, and Mancuso - 67 hours.

M. Dell"Aringa further testified that the enpl oyer hired
workers through a | abor contractor for that week. Those enpl oyees are

listed on Enployer's Exhibit No. 3.

1. Ewloyer's Exhibit No. 3

Roy Dell" Aringa testified that this docunent is the | abor
contractor's payroll record for the period starting Cctober 11 and
ending ctober 16. He testified that the X marks in the daily hours
colums indicated that the particul ar enpl oyee did not work that day.

The information contained in this payroll record is the sane
kind of information contained in the pre-petition payroll record.

M. Dell"Aringa testified that the tomato sorters were
paid at a rate of $2.75 per hour.

2. bBEployer's Exhibit No. 4

M. Dell"Aringa testified that this docurment represents the
payrol |l record of a |abor contractor who was engaged to supply workers
in addition to those supplied by its regular agent. He testified that
this payroll record gives the follow ng informati on: The nanes and days
(Cet. 13, 14, 15) that the people |isted worked; social security
nunbers, daily hours worked; total hours worked; gross pay |ess
F.1.C. A, and net pay.

3. Enployer's Exhibit No. 5
M. Dell"Aringa testified that Exhibit No. 5 consists of

payrol| checks to four workers who were not obtained through a | abor

contractor and worked one day, Cctober 14, for the conpany. The



checks were paid to Mateo Avila Mirales, Grardo Sot o, Rafael
Chavez and Franci sco Serrano.
The parties stipulated that the gross amount paid to each of
these workers was: Serrano - $27.45; Chavez - $27. 45; Soto -$23. 24;
Mrales - $23.24. They also stipulated that these workers
were paid at the rate of $2.75 per hour.”
4. Chart of "Enpl oyee Days"

The nunber of workers enpl oyed on individual days during the
petition period and the total nunber of enpl oyee days worked are

illustrated by the follow ng chart:
Wek of Cctober 11 - 16

Day Exhi bit #3 Exhibit #4 Exhibit #5 Regul ar Enpl oyees  Total
Cctober 11 36 0 0 3 39
Qctober 12 39¥ 0 0 3 42
Qctober 13 37¢ 25 0 3 65
Qctober 14 51% 32 4 3 90
Cctober 15 52 31 0 3 86
Qctober 16 51 0 0 3 54
Enpl oyee Days 376

7/ The nunber of hours worked by each of these enpl oyees can be
calculated by dividing the hourly rate of pay into the gross wages
received. In total, these individual s worked approxi mately 37 hours.

8/ Enployer lists this figure as 40. Apparently, the anbiguity is with
the nanme Rosa Gomez. By referring to the total hours worked, | concl ude

that she did not work on Cctober 12. Therefore, the correct nunber is
39.

9/ The UFWIlists this figure as 38. By ny count the correct nunber is
37.

10/ The WRWIlists this figure as 52. By ray count the correct nunber is 51.

- 8-



E. CONCLUSI ONS

Based upon an examnation of the payroll records submtted
by enpl oyer in support of its position | make the follow ng findings:

1. The payroll period fromCctober 4 through Cctober 10
contai ned seven days. The total nunber of "enpl oyee days" worked during
this period equal s 254.

2. The payroll period fromQctober 11 through Cctober 16
contai ned six days. The total nunber of "enployee days" worked during
this period equals 376.

ANALYSI S AND CONCLUSI ONS
Section 1156.3(a) (1) of the Agricultural Labor Rel ations

Act requires that a petition for certification nust state:

That the nunber of agricultural enployees
currently enpl oyed by the enpl oyer naned in
the petition, as determned fromhis payroll
immedi ately preceding the filing of the
petition, Is not |less than 50 percent of his
peak agricultural enployment for the current
cal endar year.

Furthernore, Section 1156.4 provides that:

: the Board shall not consider a represen-
tation petition. . . astinely filed unless the
enpl oyer's payroll reflects 50 percent of the
peak agricul tural enpl oynent for such enpl oyer
for the current cal endar year for the payroll
period i nmmedi ately preceding the filing of the
petition.

Neither the Act nor its admnistrative regul ations instruct
how peak enpl oynment is to be determned. The Board has grappled wth
this peculiar issue on several occasions. |In Mrio Saikhon, Inc., 2

ARBNo. 2 (1976), the Board devised a nethod by whi ch | evel

enpl oynent coul d be neasured for purposes of determning peak enpl oy-
ment. | n Sai khon, the Board decl ared:

"I'n order to avoid the arbitrary effect of
neasuri ng enpl oyee conpl enent for purposes

-0-



of determ ning peak by the "enployee count"
method, a tool of measurenent is required which
does not fluctuate with turnover and thus can be
used to reliably and nEanlngfuIIy conpare
periods wthout regard to the amount of

turnover. W conclude that the proper method
for neasurln% | evel of employnent is to take an
average of the nunber of enployee days worked on
all the days of a given payroll period.

Under the Sai khon decision the nethod for determning

peak is to add up all the enployees working each day of the respec-

tive payroll periods and divide by the nunber of days therein.

| 1. Conputations
In this case the conputations and conparison are to be made
with respect to the payroll weeks of October 4 through Cctober 10 and
Qct ober 11 through Cctober 16.
Week of Cctober 4 through Cctober 10: This payroll week
contai ned seven working days. The total number of enployee days

wor ked was 254. By dividing 254 by 7 the average of the nunber of
enpl oyee days worked that week equals 36.

Week of Qctober 11 through Cctober 16; This payrol
week contained six working days. The total number of enployee

days worked was 376. By dividing 376 by 6 the average of the
nunber of enpl oyee days worked that week equals 62.

Enpl oyer contends that the pay period during which it
reached peak enployment for' the cal endar year of 1975 occurred
subsequent to the filing of the petition for certification. The
evi dence supports that contention. However, the evidence al so shows

that, under the Sai khon method of conputation, the petition

11/ I n subsequent cases the Board refined the Sai khon met hod of
conputation to take into account variations in the nunber of workdays
within the payroll periods, RANCH NO 1, INC, 2 ALRB No. 37
(1976), and variations in the length of payroll periods for different
groups of enployees, LUS A SCATTIN & SONS, 2 ALRB No. 43 (1976)

-10-



was tinmely filed since the average of the nunber of enpl oyee days
wor ked during the payroll period imrediately preceding the filing
of the petition (36) was nore than 50 percent of the average of
the nunber of enployee days worked during the peak payroll period
(62).

[11. Enployer's Argunents
In its post-hearing brief Enployer argues strenuously

agai nst the application of the Mario Sai khon nethod of conputing peak

enpl oynent. Enpl oyer contends that the nost appropriate nethod of
determ ni ng peak enpl oynent is to conpare the total nunber of

enpl oyees who are enpl oyed during the pre-petition period to the total
nunber of those enpl oyed during the peak period. Enployer is
essentially advocating that the Board disregard its approach and
rationale in Sai khon and return to the standard "enpl oyee count"

met hod of determ ning peak-enpl oynment. By utilizing the enpl oyee
count nethod one woul d have to conclude that 50 percent of Enployer's
peak enpl oynent had not been reached when the petition for
certification was filed since during the pre-petition period 48
persons were enpl oyed as conpared to 113 during Enpl oyer's peak

enpl oynent period. However, the shortcom ngs of such an approach
where there is a turnover of enployees, as in this case, were

recogni zed by the Board in Sai khon when it concl uded

-11-



t hat:

: if the conputation of enployees conpl ement
i s based upon nunber of enpl oyees whose nanes
appear on the payroll, the measure of peak
enpl oynent may f uct uat e greatly dependi ng upon
the rate of enployee turnover.

Thus, the underlying rationale of Mario Sai khon dictates

that Enployer's argunent be rejected.

Enpl oyer makes a policy argunment agai nst using the Sai khon
met hod of determ ning peak enployment. Enpl oyer contends that by
using the Sai khon nmethod, elections will be permtted when the tota
nunber of eligible voters is much I ess than would be eligible under
the "enpl oyee count” nethod. "The Sai khon approach,” says Enpl oyer
"allows the smaller stable work force to control what may in actuality
be a nuch larger nunber of workers and eligible voters who are
enpl oyed during the enployer's peak season when turnover is nore
prevalent." ' That may wel|l be the case in a given situation, but it
I's not a problemwhich the Board failed to recognize in Sai khon.
I ndeed, the Board specifically noted that the number of enpl oyees
eligible to vote under the current regul ations may well exceed the
average nunber of enpl oyees used to conpute seasonal peak. "This
di stinction," said the Board,"i s in accord with the different
functions served by the eligibility and seasonal peak

det er m nati ons. "*¥

2

See Enpl oyer's post-hearing brief, page 9.
% Mrio Saikhon, Inc., 2 ARBNo. 2(1976), footnote nunber 4.

-12-



I'V. Concl usion

Enpl oyer rai ses several cogent argunents for using the
"enpl oyee count” nethod of determning peak. These argunents,
however, fail to undermne the fundanental reason for the Sai khon
approach - the need for a consistent neasure of enpl oyee conpl enent
despi t e enpl oyee turnover.

At sone tine inthe future the Board nay, in the |ight of
experience, nodify or even abandon the Sai khon nethod of determ ni ng
peak enpl oynent. For the purposes of determning peak in this case,
however, the Sai khon nethod is the appropriate tool.

| conclude that by the rule set forth in Mario Sai khon t he

UFW's petition for certification was tinely filed, as required by
Labor (ode Section 1156. 4.
RECOMVENDATI ON

Based on the findings of fact, analysis, and concl usi ons
| recommend that the Enpl oyer's peak objection be dismssed and that
the United Farm Wrkers of Anerica, AFL-A Q be certified as the
excl usi ve bargai ning representative of all the agricultural enployees
of the enployer in the State of California.

DATED: July 5, 1977

Respectful |y submtted,

(Dt TH- Florey

ARVMANDO M FLORES
| nvesti gative Hearing Exam ner
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