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UN TED FARM WIRKERS CF AMER CA
AFL-A Q 3 ARB No. 74
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Thi s deci sion has been del egated to a three-nenber

panel . Labor Code § 1146.
h March 3, 1977, admnistrative | aw of fi cer George

Marshal |, Jr. issued his decision in this case.? The respondent,

the General Gounsel, and the charging party filed tinely exceptions.
Havi ng revi ened the record, we adopt the |law officer's

findi ngs, concl usi ons and recomendati ons to the extent consistent

with this opinion.?

YThi s case was originally consolidated for hearing with the
objections to the election in Case No. 75-RG53-F. The Teansters
received a ngjority of the votes cast in this election. During the
course of the hearing, on Decenber 29, 1976, the Teansters w thdrew t he
petition for certification. The Fresno Regional DO rector approved the
request and declared the election null and void on January 3, 1977. Ve
uphol d the decision of the Regional Drector.

Zv¢ did not recei ve General Counsel Exhibits 1(U-1(2) and Exhibit
1AA  These exhibits, as identified, were: 1(3 - UFWs Mtion for
Intervention, 1(\V) - Notice and Direction of ection, 1(W - Tally of
Ballots, 1(X) - Certification on Conduct of Hection, 1(Y) - UPWs Petition
to Set Aside Hection, 1(2 - UWs Further Specifications re Petition to
Set Aside Hection, and 1AA - UFWs Detailed Satenent of Facts re
Petition. Athough it is unclear why these exhibits were not submtted, we
find these exhibits not relevant to the issues presently before us. Each
of these exhibits are related to the el ection, which was declared null and
void. (See Footnote 1).



The respondent excepted to the ALOs finding that the neeting at
the box shed, during which Vi ncent Zani novich threatened the enpl oyees with a
| oss of enploynent if the UFWwon the el ection, took place after the effective
date of the Act. It is clear fromthe ALOsS decision that there was
conflicting testinony regarding the date of this neeting. The ALOcredited
the testinony of Santana Piniero who related the date of the neeting to the
second pi cking of the nuscatel grapes which took one and one-hal f weeks. The
ALO noted the respondent's records indicated that the harvest of the nuscatel
grapes was conpl eted on Septenber 12, 1975. Thus the record does support a
finding that the neeting took place after the effective date of the Act.?

The ALO stated he could not reconcile Santana Pinieros' testinony
on cross-examnation that the box shed neeting took place two to three weeks
after the difford Ince incident, "which would nake the neeting fall around
August 27 or 28, 1975." The Act went into effect on August 28, 1975. Ve find
this portion of M. Pinieros‘testinony at nost to be inconclusive rather than
inconflict wth his other testinony. V& find nore striking the conflicting
testinony of respondent's wtness, M ncent Zani novich. M ncent Zani novich
testified that he recall ed the box shed nmeeting occurring in Septenber 1975,
and that the purpose for the neeti ng was because there was goi ng to be an

el ection? and he wanted to neet with the

¥ Chai rman Brown di ssents because in his viewthe evidence does
not support a finding that the box shed neeting occurred after the Act
went into effect. For this reason, he woul d not reach the question of
whet her or not the content of the speeches nmade by Vincent and Martin
Zani novi ch violated § 1153(a).

¥\i ncent Zani novich testified he did not knowthe date of the el ection
when he had the neeting.
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wor kers. However, after the evening neal break of the hearing, and upon

cross-examnation by his own counsel, M ncent Zani novi ch changed his
testinony and testified the box shed neeting occurred August 18, 19, or 20,
1975. n the basis of the record as a whole, the ALOs conclusion is
supported. V¢ uphold the ALOs finding that the neeting was held after the
effective date of the Act.

The ALOfound that Martin Zani novich's speech at this neeting
was protected under this Act even to the extent he nay have inferred a
preference for the Teansters by reference to the boxes wth the Teansters'
| abel s. This reference concerned Martin Zaninovich's statenents that if
the UFWwon they woul d not be able to use the boxes they al ready had
because of the Teansters' labels on them and that this would be a big
loss. The US. Suprene Court stated in NLRB v. dssel Packing Go. (1969) 71
LRRV 2481 at 2497:

[Aln enployer is free to communicate to his enpl oyees any of
his general views about unionismor any of his specific views
about a particular union, so long as the communi cati ons do not
contain a "threat of reprisal or force or promse of benefit.'
He may even nmake a prediction as to the precise effects he

bel i eves uni oni zation wll have on his conpany. |In such a case,
however, the prediction nust be carefully phrased on the basis
of objective fact to convey an enployer's belief as to
denonstrabl y probabl e consequences beyond his control...

Martin Zani novich was stating that one precise effect a UPWvictory woul d
have on his conpany would be the destruction of, or inability to use

boxes wth Teansters' |abels. Such a cooment is protected
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under Labor Code § 1155.% V¢ uphold the ALO's finding that this
comment i s protected.

The General Gounsel excepted to the ALOs failure to find
that Vincent Zaninovich's statenents to Maria Al enan were threats of
reprisal. The ALOfound that M ncent Zani novi ch approached Maria A enan
inthe fields, solicited her support for the Teansters and indicated he
was afraid if the UFWwon, he woul d have to pull up the vines. The ALO
found this was not a threat, but rather an expression of opinion by
Mincent Zaninovich as to what respondent's future mght be if the
Teansters did not wn. W disagree. The ALO found the same comment
nmade by M ncent Zani novich at the box shed neeting to be a threat
because it inferred that respondent woul d not negotiate with the UFWto
reach a mutual |y acceptabl e "col |l ective bargai ning agreenment. It is for
this same reason that Vi ncent Zaninovich's statenent to Maria A enan was
athreat in violation of Labor Code 8§ 1153(a). In Jerry Roth Chevrol et
(1971) 194 NLRB No. 57, 78 LRBM 1604, the NLRB found the enpl oyer
violated 8 8(a)(1l) (equivalent to Labor Code § 1153(a)) of the NLRA when

it threatened an enpl oyee that it woul d not negotiate wth the union,
woul d close its doors before negotiating wth the union and that there
woul d be no work if the enpl oyees sel ected the union as their
representative.

The respondent excepted to the ALOs finding that the

respondent discrimnated against its enpl oyees in the terns and

Y abor ode § 1155 S at es:

The expressing of any views, argunents, or opi nions, or the
dissemnation thereof, whether in witten, printed, graphic, or visual
form shall not constitute evidence of an unfair |abor practice under
the provisions of this part, if such expression contains no threat of
reprisal or force, or promse of benefit.
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condi ti ons of enpl oynent by shortening the |unch break and reduci ng t he
wor ki ng hours. The respondent's exception is based prinarily on the fact
that the ALOs finding is based on hearsay testi nony of Santana P niero.
Piniero testified that Justo Mendes told himthat the crew was taking a
shorter lunch to avoid having problens wth the UFW Justo Mendes was never
called to testify. At the hearing respondent objected to the adm ssi on of
this hearsay statenent and noved to strike this statement fromPiniero' s
testinony. In his decision the ALOfound that Mendes is a supervisor,
nmaki ng his statenent admssible as an exception to the hearsay rule, and
deni ed the respondent's notion to strike.

V¢ find the evidence is insufficient to conclude that Mendes is
a supervisor. The evidence showed that Mendes worked as a second boss in
Raul Irrizarry's crewand that he was paid at a different rate than other
workers. V¢ disagree that these factors in and of thensel ves indicates
supervisorial status.? The General Qounsel failed to showthat Mendes was a
supervi sor wthin the neaning of Labor Code 8§ 1140.4(j). The General
Gounsel also failed to establish that Mendes was acting as an agent for the
enployer. V¢ therefore overturn the ALOs finding that Mendes is a
supervisor, and his denial of respondent’'s notion to strike the hearsay

statenment of Mendes fromP niero' s testinony.

9The ALO al so based his finding of supervisorial status on the alleged
fact that M. Mendes is not a nenber of the bargaining unit. In light of the
fact that the parties agreed to set aside the election, we are unabl e here
to resolve the issue of M. Mendes' inclusion or exclusion in the
appropriate bargaining unit.
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It was Piniero's hearsay statenent on which the ALO based his
finding that respondent was discrimnating in its working conditions and
that there was an i nproper purpose for shortening the | unch period which
assi sted and supported the Teansters. Because we have determned that this
statenent is inadmssible, and because the General Gounsel has otherw se
failed to sustain its burden of proving an inproper purpose for shortening
the lunch hour, we overturn the ALOs findings regarding the shortened
| unch hour being a violation of the Act.

The Renedy

VW nodi fy the recoomended order of the ALO on posting and
nailing of notices to the extent necessary to clarify the respondent’s
obligation. Ve order that the notice be read to enpl oyees and t hat
imredi ately followng this reading a Board agent be given an opportunity
to answer enpl oyees' questions regarding their rights and the Act. V¢ al so
order that during any period in its next organizational canpaign in which
the UFWhas filed a notice of intent to take access, the respondent shal |
provi de the UPWw th an updated list of its enpl oyees and their current
street address for each payroll period. No show ng of interest shall be
necessary to receive this list. During this sane period the respondent
shal | al |l ow UFWorgani zers to organi ze anong its enpl oyees during the
hours specified in 8 Cal. Admn. Code 8§ 20900(e)(3) w thout restriction as

to the nunber of organi zers.

3 ALRB No. 74



RER
_ By authority of Labor Code § 1160.3, the Agricul tural Labor
Rel ations Board orders that the respondent, Jasmne Vineyards, Inc., its
of ficers, agents, successors and assigns, shall:

1. GCease and desist from

~a Denying access to its premses to organizers engaging in
organi zational activity in accordance wth the Board's access
regul ati ons.

b. Threatening enpl oyees with a | oss of enpl oynent
because of their protected activities or choi ce of bargaining
representative.

c. Rendering unlawful aid, assistance and support to the
Teansters or any other | abor organi zation by discrimnatorily enforcing
a no-solicitation rule, and urging and soliciting its enpl oyees to sign
aut hori zation cards for the Teansters or any ot her |abor organi zati on.

_ d. In any other manner interfering wth, restraining, or
(icl)grzm ng enpl oyees 1 n the exercise of those rights guaranteed themby §

2. Take the follow ng-affirnative action which is necessary to
effectuate the policies of the Act:

a. During anY period in its next organizational canpaign
inwhich the UFWhas filed a notice of intent to take access, the
respondent shall allow UFWorgani zers to organi ze anong its enpl oyees
during the hours specified in 8 Gal. Admn. Code § 20900 (e) (1976)
W thout restriction as to the nunber of organi zers.

b. During the same period in which the U-Whas filed a notice of
intent to take access during its next organi zational canpaign, the _
respondent shal I, each payrol| period, provide the UFWw th an updated |i st
of 1ts enployees and their current street addresses. No show ng of interest
shall be necessary to receive this |ist.

c. Post copies of the attached notice at times and places to
be determned by the regional director. The notices shall remal n posted
for a period of 60 consecutive days follow ng the issuance of this
order. (opies of the notice shall be furnished by the regional director
in appropriate | anguages. The respondent shal |l exercise due care to
repl ace any notice which has been altered, defaced or renoved.

3 AARB No. 74



d. Mil copies of the attached notice in all appropriate
| anguages, wthin 20 days fromreceipt of this order, to all enpl oyees
enpl oyed during the payrol|l periods including the tine period of August
28, 1975 through Septenber 17, 1975.

e. Arepresentative of the respondent or a Board agent shal l
read the attached notice in appropriate | anguages to the assenbl ed
enpl oyees of the respondent on conpany tine. The. reading or readi ngs
shall be at such tines and pl aces as are specified by the regi onal
director. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees nay have concerning the notice or their rights
under the Act. The regional director shall determne a reasonable rate of
conpensation to be paid by the respondent to all non-hourly wage enpl oyees
to conpensate themfor tine lost at this reading and the question and
answer peri od.

f. Notify the regional director in witing, wthin 20 days from
the date of the receipt of this Oder, what steps have been taken to
conply wthit. Uoon request of the regional director, the respondent
shal | notify himperiodically thereafter in witing what further steps
have been taken in conpliance with this order.

It is further CROERED that all allegations contained in the
conpl aint and not found herein are di smssed.

DCated: Septenber 7, 1977
GERALD A BROMN Chai rman

HERBERT A PERRY, Menber

RONALD L. RUZ, Menber
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NOT CE TO WIRKERS

After atrial where each side had a chance to present their facts,
the Agricultural Labor Relations Board has found that we interfered with
the right of our workers to freely decide if they want a union. The Board
has told us to send out and post this Notice.

Vé will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

(1) to organi ze thensel ves;

(2) toform join or hel p unions;

(3) to bargain as a group and choose whomthey want to
speak for them

(4) to act together with other workers to try to get a
contract or to help or protect one anot her;

(5) to decide not to do any of these things.

Especi al | y:

VEE WLL NOT threaten enpl oyees with | oss of enpl oynent in order
to di scourage union activity.

VEE WLL NOT prevent union organizers fromcomng onto our |and
to tell you about the union when the law allows it.

VE WLL NOI change your working conditions *or shorten your |unch
hour because of the union.

Dat ed:
JASM NE M NEYARDS, | NC

By:
(Representative) (Title)
This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of CGalifornia.

DO NOT REMOVE CR MUTI LATE !

3 AARB No. 74
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e

JASM NE M NEYARDS, INC

Respondent ,

and Case No. 75-CE64-F

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Charging Party.
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DEQ S ON AND RECOMMENDATI ONS
l.
STATEMENT GF THE CASE

The General Gounsel, pursuant to an unfair |abor Practice
charge, filed Septenber 23, 1975 by the Uhited FarmWrkers, Inc.
[herein "WUFU'], issued a conpl aint Novenber 3, 1975. The conpl ai nt
all eged that on or about August 28, 1975 and continuing to
Septenber 17, 1975, the date upon which a representation el ection
was conducted in Case Nb. 75-RG 46-F, that Jasm ne M neyards,
[herein "Respondent”] discrimnatorily enforced a "no-solicitation"
rule, urged and solicited its enpl oyees to sign Teansters' authori -
zation cards, created the inpression of and engaged in surveill ance
of its enployees' union activities, inproper threats agai nst UN
supporters, and discrimnating against its enployees in regard to
hire, or tenure of enpl oynent, or terns or working conditions of
enpl oynent by reduci ng the working hours and the |unch peri od.
Respondent deni ed the substantive all egations of the

conpl ai nt.

Pursuant to an order of the Agricultural Labor Rel ations
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Board [herein “Board”], dated Novenber 4, 1975, this case was con-

solidated for hearing wth objections to the election filed by the
UFW The Teansters havi ng recei ved, according to the Tally of
Ballots, a majority of the votes cast, petitioned for certification
on Septenber 10, 1975 and el ected during the course of the hearing
towthdrawits petition on Decenber 29, 1976. The Fresno Re-
gional Director approved the request and decl ared the el ection
null and void on January 3, 1977: The hearing, in this natter was
conducted on Decenber 6 and 7, 1976, January 3, 4, 5, 17, 18, and
19, 1977, at which tine the parties were given anpl e opportunity
to present both testinonial and docunentary evidence relating to
the issues. Post-hearing briefs were received fromthe General
Qounsel , Respondent and the Charging Party.
.
O SAUSS ON AND F NDINGS

The No-Solicitation Rul e.

According to the conpl aint issued by the General Gounsel
Respondent on or about August 28, 1975 began enforcing di s-
crimnatorily a No-Solicitation Rule through Qifford Ince, Martin
Zani novi ch, Raul Irrizarry, M ncent Zaninovich, Hias Bristol and
Andy Zani novi ch.

Respondent had a pre-act contract (GG Exhibit 6) wth the
Teansters' Uhion, which provided in Section 18 that the Teansters
could visit the Respondent's property at all reasonable tines to
conduct |egitimate union business. n August 20, 1975 Martin
Zaninovich wote a letter (GG Exhibit 2b) to the Teansters in
response to notification fromthemon July 28, 1975 that "Union

Agents will henceforth visit properties of your conpany on a daily
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basis until the date of expiration of this ol lective Bargaining

Agreenent . , advising themthat access woul d be granted the
Teansters to conduct |egitinate Uhion business on condition that
advance notification and approval of the visits were obtained, the
visits were at a reasonable tine and place, did not interfere or

di srupt operations and did not harass or disturb enpl oyees of the
conpany. The letter indicated that advance approval s were to be
obtai ned fromeither Martin J. Zani novich, M ncent M Zani novi ch,
Hi as Bristol or Raul Irrizarry.

Respondent, in response to a request fromthe UFH seeki ng
access to Respondent’'s fields during break times for organi zati onal
pur poses, denied the UFWrequest by |letter dated August 20, 1975
(GG Exhibit 3). Respondent indicated in the letter its opinion
that to honor the request-as stated woul d be di sruptive and vi o-
lative of both Jasmne's rights and those of their workers. The
letter further stated that no other Uhion woul d be granted access
for organi zational purposes.

It is the application of Respondent's access policy, as
reflected in the two Exhibits, which is under attack in this instance.
Respondent contends that it soon becane evident that they coul d
not control the stated policy because UFWorgani zers, both prior to
and subsequent to the effective date of the Act, "trespassed' on
Respondent' s property repeatedly for organi zational purposes despite
requests to | eave and advice that they had no right to be there.
UFWorgani zers visited the property on a daily basis between August
29, 1975 and Septenber 11, 1975 and it is Respondent's opini on that
UFWnade nore visits to the property than any other Uhion. Not-

w t hst andi ng Respondent’ s opi nion and content ion in this regard,

-3
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the evidence indicates that although perhaps nore visits were nade
to Respondent's property, very few opportunities permtted the UN
to talk with Respondent’'s enpl oyees and explain their prograns and
solicit the support of the enpl oyees for UNF representation.

According to wtnesses of the General Gounsel the
Teansters nmade regul ar visits to Respondent's property at all hours
of the day, while UN organizers cane only at break or lunch tines,
and there was no evidence that they were asked to | eave or advi sed
that they had no right to be there. Various workers in the fields
were asked to sign authorization cards or petitions on behal f of the
Teansters. On the day before the election, leaflets and ot her
nmaterial s were handed to the workers in the presence of either
Hias Bristol, Raul Irrizarry or M ncent Zaninovich.

Al t hough Respondent contends that it had no know edge of
the purpose of the Teansters' visits, assumng they were all for
“legitimate uni on busi ness" in accordance wth their ollective
Bargai ning Agreenent, the record wll reflect that nost visits, if
not all, subsequent to the August 20th letter, were nade w t hout
conformng to Respondent’'s policy re: organizational activity.
Neither Hias Bristol, Raul Irrizarry nor M ncent Zani novich inquired
into the Teansters' purposes nor requested themto | eave when it was
apparent |egitinmate uni on busi ness was not being conducted. Mr-
tually all of the testinony concerning the application of the policy
was controverted, raising credibility issues. The Admnistrative
Hearing Gficer [herein "ALO'] resolves the credibility issues
in favor of the General Gounsel's w tnesses on this issue.

Al though the UFWorgani zers accordi ng to the evidence,

nay have nade nore visits to Respondent's property, it is quite
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apparent fromthe testinony of Consuel o Gonzal ez and other wt-

nesses that equal access to the fields to talk wth the workers
was not accorded the two canpai gning unions in such mariner as to
give spirit and neaning to the then new y-enacted Agricul tural
Labor Relations Act, and the ALO concl udes that the conpany policy
was in effect a "no solicitation" rule which enconpassed both
conpany tine and break time wth reference to organi zati onal ac-
tivity, was applied in a discrimnatory nanner so far as the UN
was concerned. The access rule of the Board is not applicable to
the foregoing policy because of its effective date of Septenber 2,
1975 and the issuance of an injunction restraini ng enforcenment to
a date beyond the date of the election held in the Jasmne natter.

Solicitation of Teansters Authori zati on Cards.

The conplaint alleges that on or about Septenber 3, 1975
and Septenber 11, 1975, Respondent, by M ncent Zani novich, urged
and solicited its enpl oyees to sign Teansters Authorization Cards.
Santana Piniero, a General Gounsel wtness, testified that M ncent
Zani novi ch asked himat |east on two occasions to sign an authori -
zation card for the Teansters. M ncent Zani novich admts to asking
Santana Piniero to sign an authorization card on at | east one
occasion and telling PFiniero to sign the authorization before the
10th. M ncent Zani novich denies talking to nenbers of Santana
Piniero's famly and cannot recal |l whether he asked ot her enpl oyees
to sign or vote for the Teansters.

Respondent argues that the Septenber 11, 1975 solicitation
is fabrication in that the petition of the Teansters was filed on
Septenber 10th. There is insufficient evidence in the record to

indicate that the Septenber 11th date was fabricated, and the ALO

-5-
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concl udes that either Santana Piniero was mstaken as to the date
since Mincent Zaninovich in direct recanted testinony on January
1977 stated he told Piniero to sign before the 10th which is sone
indication that he woul d check again with Fniero to have himsign
an authorization card. There is al so sone evi dence that neither

M ncent Zani novi ch nor Respondent was in such close contact wth
the Teansters to indicate that they woul d have i medi ate or advanced
know edge as to the date the petition woul d be fil ed.

Survei | | ance.

It is alleged in Paragraphs 8(i) and 8(j) of the conpl ai nt
that Raul Irrizarry engaged in surveillance and/or created the
I npressi on of surveillance of Respondent's enpl oyees. There is
testinmony in the record of Irrizarry being present in the fields
and upon seei ng UFWorgani zers, asked themto leave. Irrizarry,
being a crew boss, had a legitinmate purpose for being in the
fields and there is no evidence fromwhi ch an unl awful purpose
coul d be inferred.

AQifford Ince is alleged to have engaged in surveillance
i n Paragraph 8(h) of the conplaint. The nere observation of UN
organi rers on Respondent's property, asking themto | eave as in-
di cated by the evidence adduced at the hearing, wthout nore, is
insufficient to sustain a charge of surveillance. In addition, it
is sone what doubtful if the alleged surveillance by Ince occurred
subsequent to the effective date of the Agricultural Labor Re-
| ations Act.

The ALO concl udes that there is insufficient evidence to
sustain surveillance or the creation of surveillance on the part of

Raul Irrizarry and difford Ince.
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Threat s Agai nst Enpl oyees.

Paragraph 8 of the conplaint alleges various threats
bei ng nade to Respondent's enpl oyees if they join, supported or
assisted the UFW or if the UFWwon the el ection.

Subpar agraph (a) alleges that on or about Septenber 16,
1975 that Martin and M ncent Zani novi ch threatened enpl oyees wth
| oss of enploynent if the UFH won the el ection. Such threats,
according to testinony, was to have occurred at a neeting called by
Respondent at its box shed on or about quitting tine for the day.
The exact date of this neeting is in dispute. Respondent contends
that it occurred prior to the effective date of the Act as indica-
ted in testinony by Martin Zani novi ch and confirned general |y by
Raul Irrizarry and Hias Bristol, neither of whomwere as sure of
the date as Martin Zani novi ch who positively testified that the
neeting occurred on August 20, 1975. M ncent Zaninovich testified
on January 3, 1977 that he recal l ed the box shed neeting in
Sept enber 1975 and that the purpose for the neeting was because the
el ection was being hel d Septenber 17, 1975 and there was no ot her
date available to talk to the workers. Inreviewng this testi-
nony and recalling the Men of M. M ncent Zaninovich, this testi-
nony about the shed neeting was the nost positive of all his testi-
nony except where he was denyi ng statenents and ot her conduct
attributable to him Zani novich's testinony about the Septenber
neeting at the box shed, however, was recanted after the evening
neal break and upon cross-exam nation by Respondent's counsel .

Santana Piniero, a General Counsel w tness, who admtted
he coul d no | onger renenber exact dates because of the passage of

tine, but could relate the date of the neeting to the work he was
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doing at the tine, testified that he was doi ng the second pi cki ng

of the nuscatel grapes. The parties stipulated that the picking

of nuscatel grapes commenced on August 27, 1975. Piniero testified
that he commenced picking red nal agas on August 14, 1975, taking
approxi matel y one and one-half to two weeks to conpl ete the picking
and started the first picking i nmedi ately thereafter of nuscat el
grapes and upon conpl etion started the second picking. Each picking
took one and one-hal f weeks and the second pi cki ng was concl uded
three to four days prior to the el ection on Septenber 17, 1975.

It is not possible for the ALOto reconcil e Santana
Piniero' s testinony on cross-examnation that the box shed neeting
took place two to three weeks after the Aifford I nce incident
whi ch woul d nmake the neeting fall around August 27 or 28, 1975.
it isinteresting to note that Respondent's records for the
harvesting of the nuscatel grape are not carried in terns of first
and second picking as the other grapes which are grown apparently
inlarger quantities.

Respondent' s records do, however, reflect that the harvest
of nuscatel (aka Italian nuskat) grapes was conpl eted on Sept enber
12, 1975 or five days prior to the election.

The testinony of Raul Irrizarry who was quite nervous did
substantiate that the date was either the 18th or 19th of August
as testified by Martin Zani novich whomthe ALOfinds to be the nost
credi bl e of Respondent's w t nesses.

In view of the nmany di screpancies in testinony and the
apparent accuraci es of Respondent’'s records whi ch cast doubt on the
testinony of all of Respondent's witnesses as to the date in question

the ALO concl udes that the box shed neeting took pl ace after the
-8-
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effective date of the Act although it is inpossible to establish

the correct date.

The neeting was held at the end of the work day and to the

extent that Martin Zani novich rel ated the purpose of the neeting,
Respondent' s experience wth both the Teansters and the UFW the
caveat as to promses, his speech was protected under the Act,
even to the extent that he nay have inferred a preference for the
Teansters by reference to the boxes wth Teansters |abels. The
ALOis of the opinion, however, that M ncent Zani novich did speak
at the neeting and did state that Respondent woul d pul | out the
vines in the event the W¥ won the el ection, for he inferred that
Respondent woul d not negotiate wth the UPWto reach a mutual | y-

accept abl e col | ecti ve bargai ni ng agreenent.
The ALO concl udes that Respondent, through M ncent
Zani novi ch, did threaten a | oss of enpl oynent at the box shed

neet i ng.
There is al so evidence that on Septenber 16th M ncent

Zani novi ch threatened Santana Piniero wth a | oss of enpl oynent

in a conversation described by PFinieroin his testinony of January 5,

1977. This testinony in substance was that M ncent Zani novich

indicated to Santana that tonorrow was the day of the el ection and no

nmatter howlong Piniero or his famly had been working with

Zani novich, if any of the PPniero famly doubl e-crosses ne, referring to
hinsel f, that you wll be fired. This conversation, coupled wth earlier
conversations between Piniero and Vincent Zaninovich, inquiring as to

whether the Pinieros were wth Vincent, would indicate a threat of a | oss

of enpl oynent, and the ALO so concl udes that such a threat was in fact

nade on the day before the el ection.

-0-
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nh or about Septenber 4, 1975 Mincent Zaninovich is
al | eged to have threat ened Respondent's enpl oyees wth a | oss of
enpl oynent and/or a reduction in pay if they joi ned or supported
the UFWor tal ked to the UFW

The evi dence solicited fromenpl oyee-w t nesses woul d
i ndi cate that Vi ncent Zani novi ch approached Maria Al eman in the
fields and solicited her support of the Teansters for M ncent
Zani novi ch was afraid that if the UFWwon, he woul d have to pul | up
the vines. The ALOdoes not find that a threat was nade within
the context of this conversation but was nerely an expression of
opi nion by M ncent Zani novich as to what Respondent's future
conduct mght be if the Teansters did not wn. Hs statenent,
however, clearly points up a bias agai nst the UFWand acti ve support
for one of two canpai gni ng uni ons.

Nei ther does the ALOfind that the reducti on-of - pay-
threat in asking UFWorgani zers if they are going to be responsible
for paying the workers for tine |ost during discussions wth
organi zers which tend to interfere wth the enpl oyees' work. There
was no tine lost for the organi zers left, and no | oss or reduction
in pay was directed at the enpl oyees. The entire conversati on was
bet ween organi zers and Zani novi ch and overheard by the workers.

Subpar agraph (f) of the conplaint alleges threats to
enpl oyees wth | oss of enployrment by Hias Bristol on or about
Septenber 16, 1975. The substance of the statenent nade by Hias
Bristol was that in the event the UFWwon the el ection, it woul d
be i npossi bl e for Respondent to hire friends of already-enpl oyed
wor kers because of the instigation of a hiring hall through which

all enpl oyees woul d have to be hired rather than the hiring of em

-10-
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pl oyees as it exists under the Teansters. The Admnistrative Law
Gficer finds no threat in this conversati on—rerely an expressi on

of what would likely be the attitude of the conpany in respect to
new hires. The ALO concludes that there is insufficient evidence in
the record to showa threat on the part of Hias Bristol.

The ALO based on the foregoi ng di scussion, finds that
threats were nade by MVincent Zaninovich at the box shed neeting, to
Santana Pinieroin the fields on Septenber 16, 1975 and that no
threats were made with reference to a reduction in pay or to Miria
A eman and WIIliamDelvalle.

Reduction in the Wirki ng Hours and the Lunch Break.

Paragraph 10(a) and (b) alleged that Respondent, through
Mi ncent Zani novich, discrimnated against its enpl oyees in the terns and
conditions of enpl oynent by reducing the length of the |unch period and the
nunber of hours in the work day.

There is evidence that the |unch period was reduced fifteen
m nut es approxi natel y one week prior to the el ection, and accordi ng
to the testinony of Raul Irrizarry and M ncent Zani novich, the
reduction was nade at the request of the enployees in Raul's crew
inorder that they mght | eave work earlier at the end of the day.
According to Raul, several crew nenbers requested the change and
he thereafter polled sonme 45 or 50 nenbers of the crew who agreed
to the change. None of General (ounsel's wtnesses who testified and
were nenbers of Raul's crew were asked if they desired a change in
the |l unch peri od.

Santana Piniero testified that he was anware of the change
in the lunch break because he was working in a field adjacent to

Raul's crew Hs ability to so observe, however, is in dispute.

-11-
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Santana Piniero testified that when he asked Justo Mendes, the
second crew boss on Raul's crew, why the crew was taking a shorter
| unch period. He stated that the peopl e were taking a shorter |unch
period to avoi d having problens with the UPW Respondent obj ected
and noved to strike that portion of Piniero's testinony on the
basi s of hearsay and that Justo Msndes was not authorized to speak
for Respondent. The General Counsel in response indicated that
Justo was a supervisor under the Agricultural Labor Relations Act
and that in accordance with National Labor Rel ations Board precedent,
which the Board is required to foll ow, Justo Mendes woul d be con-
sidered a supervisor and as such, his statenent woul d be adm ssi bl e
as an exception to the hearsay rule. The ALOreserved ruling on
the noti on pendi ng recei pt of points and authorities fromthe
General (ounsel indicating that a failure to receive such authori -
ties would result in granting the notion. Points and authorities
were received. In viewof the evidence adduced at the hearing as
to the duties of Justo Mendes in-signaling the start and cl ose of
breaks, to oversee and instruct and correct the workers in the
absence of Raul, the fact that he is not a nenber of the bargai ni ng
unit and is paid at a different rate than the other workers, the
ALO concl udes that Justo Mendes is a supervisor wthin the neaning
of the Act. The Respondent's notion to strike the hearsay state-
nent of Justo Mendes from Santana Piniero's testinony is deni ed.
Wth the statement admtted the ALO concl udes that the
Respondent was discrimnating in its working conditions because
ot her enpl oyees were not afforded the opportunity to have a
reduced | unch break in order to | eave work early and that there was

an i nproper purpose for shortening the |unch period whi ch assi sted

-12-
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and supported the Teansters in their drive to represent Respondents
wor ker s.

Supervisorial Satus of Raul Irrizarry and Hias Bristol.

Based on the testinony of M ncent Zani novich and of Raul
Irrizarry and Bias Bristol the Admnistrative Law G ficer concl udes
that both Raul and Hias are supervisors wthin the nmeani ng of
Section 1140.4(j) of the Act because they have the power to hire and
di scharge enpl oyees as well as the responsibility to direct them

M scel | aneous.

To the extent that the Admnistrative Law O ficer has not
di scussed the other allegations of the conplaint he has concl uded
that there is insufficient evidence to support a finding in favor
of the allegation.

For exanpl e, no evidence was offered on the hiring of
enpl oyees after August 28, 1975 where Respondent required paynent
of dues and initiation fees to the Teansters prior to the fifth day
of hire as required by the Act. The record will reflect that evi-
dence introduced dealt with pre-act activities which was consi st ent
wth the pre-act contract between the parties. The sane is true of
the attenpted interrogation of Santana Piniero as to the synpat hi es
of various workers either enpl oyed or requested to be enpl oyed by
Respondent .

The foregoi ng evidence in the record points up sufficient
anti-URWbias to assist the AAOin naking the credibility determ-
nati ons nade above but are insufficient to support a violation of
the Act.

[l
F NO NGS5

Based upon the foregoi ng di scussions the ALO nakes t he
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fol | owi ng findi ngs:
(1) Respondent established a No-Solicitation policy
which it enforced and applied in a discrimnatory nanner agai nst the
Lhited FarmVerkers of Arerica, Inc. and in favor of the Teansters.
(2) Respondent called a neeting of its enpl oyees at its

box shed on a date subsequent to the effective date of the Act for
the purpose of informng its enpl oyees of the passage of the Agri-
cul tural Labor Relations Act and during that neeting Respondent,
through M ncent Zani novich, threatened its enpl oyees wth a | oss of
enpl oynent if the UFWwon the el ecti on.

(3) Respondent, through M ncent Zani novich, urged and
solicited its enpl oyees to sign Teansters authorization cards on
nore than one occasi on.

(4) Respondent did not engage or create the inpression
of surveillance of its enpl oyees as all eged.

(5 Respondent did threaten, through Vi ncent Zaninovich,
Santana Piniero with a loss of enpl oynent if Zani novich |earned that
P ni ero had doubl e crossed himand voted for the UFW

(6) Respondent did not threaten through Vi ncent Zani no-
vich its enpl oyee Maria Alenan with | oss of enpl oynent if the UFW
won the el ection, and did not threaten its enpl oyees with a reduction
in pay.

(7) There was insufficient evidence to support a finding
that Bias Bristol threatened Respondent's enpl oyees.

(8) There was insufficient evidence to support a finding
that Respondent had engaged in interrogation of its enpl oyees in
violation of the Act.

(9) The Respondent admts and the ALOfinds that Martin

- 14-
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and M ncent Zani novich, Mice President and President of Respondent
respectively, are agents of Respondent w thin the neaning of Section
1165. 4 of the Act.

(10) That Raul Irrizarry, Hias Bristol and Justo Mendes
are supervisors wthin the neaning of Section 1140.4(j) of the Act.

(11) That Respondent by virtue of the conduct as found
In Paragraphs 1, 2, 3 and 5 above, has been engaging in unfair | abor
practi ces within the neaning of Section 1153.of the Act.

(12) Respondent admts and the ALOfinds that Respondent
IS a corporation organi zed under and by virtue of the |aws of the
Sate of Galifornia and engaged in agriculture in Kern County,
Galifornia, is nowand has been at all tines material to this pro-

ceeding, an agricultural enpl oyer wthin the neani ng of Section
1140.4(c) of the Act.

V.
DEQ S ON

Uoon the basis of the above findings and concl usi ons and
t he evi dence adduced at the hearing, it is the Admnistrative Law
Gficer's decision that:

(1) That each and every allegation of the conplaint re-
lating to the surveillance or the creation of the inpression of
survei | ance by Respondent of its enpl oyees shall be and is hereby
di sm ssed.

(2) That each and every allegation contained in the
conplaint relating to threats by Respondent through Vi ncent Zani novich
and Hias Bristol on or about Septenber 13 and 16, 1975, respectively
shall be and i s hereby di smssed.

(3) That the allegation relating to Respondent's interro-

-15-



© o N 9 O N w N P

10
11
12
13
14
15
18
17
18
19
20
21
22
23
24
25
26
27
28

gation of its enpl oyees shall be and is hereby di smssed.

The Respondent, Jasmne M neyards, Inc., its officers
and agents, successors and assigns shall:

(1) Gease and desist from

(a) Interfering with, restraining and coercing its
enpl oyees by threatening themwth the | oss of enpl oynent if the
UFWwon the el ection, or if they assisted, supported or joined the
W

(b) Rendering unlawful aid, assistance and support
to the Teansters by discrimnatorily enforcing a no-solicitation
rule, and urging and soliciting its enpl oyees to sign authorization
cards for the Teansters.

(c) Dscrimnating agai nst its enpl oyees in regard
to hire, tenure of enploynent or terns of conditions of enployment
by reducing the tine permtted for |unch and reduci ng the nunber oi
hours in the work day.

(2) Take the followng affirmative action which the
Admnistrative Law Gficer finds and recormends on behal f of the
Board wll effectuate the policies of the Agricultural Labor
Rel ations Act:

(a) Respondent shall be ordered to post a witten
notice in English and Spani sh of the disposition of this proceedi ng
and the terns and conditions thereof which nay be ordered by the
Board, in a conspi cuous place on Respondent's property.

(b) Respondent shall be ordered to give expanded
rights of access to Respondent's property prior to and during the
next peak season to the U for purposes of engaging in organi za-

tional activity —such expanded access to include at |east one addi -
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tional organizer per crewin addition to the rights of access granted
pursuant to the Board s anended regul ati ons.

(c) Respondent shall be ordered not to assist nor
contribute support to the Teansters or to any other |abor organiza-
tion.

(d) Respondent shall nake periodic reports to the
desi gnated agent of the Board illustrating conpliance with the
Board' s order.

Cated at Los Angeles, Galifornia this 3rd day of Mrch
1977.

Eﬂmmrl
GECRE E MARSHALL, JR
Admni strative Law Ofi cer
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