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Thi s deci sion has been del egated to a three-nenber panel.
Labor Code § 1146.

An el ection was held on Septenber 8, 1975 and the unfair
| abor practice charges filed by the UFWarose fromthe organi zi ng
canpai gn surroundi ng that el ection.

The unfair |abor practice charges and the objections to
the election were consolidated for hearing but the election
obj ections wll be treated in a separate opinion.

Admni strative Law dficer John B. Wl don, Jr. presided over
the hearing and found that respondent had coomtted one unfair |abor
practice and recommended di smssal of the remaining charges. Al
parties filed tinely exceptions. Having reviewed the record, we adopt
the ALO s findings, conclusions and recomendati ons to the extent they

are consistent wth this opinion.



VW agree with the hearing officer that under the circunstances
of this case, supervisor Ruiz's statenent to workers to vote for the
Teansters did not constitute an unlawful threat. The statenent was
apparently an isolated comment nade in the course of a casual
conver sat i on.

V¢ cannot, however, adopt the hearing officer's reasoning
I nsof ar as he bases hi s concl usi on upon an enpl oyee-w tness' s testi nony
that he did not feel afraid or threatened by the supervisor's conduct.
Such subjective testinony is not directly relevant to charges of
interference wth enpl oyee rights. The correct standard to be applied in
anal yzi ng such unfair |abor practice charges is objective: whether the
enpl oyer engaged i n conduct whi ch nay reasonably be said to constitute a
threat.

V¢ adopt the ALOs finding that supervisor Meza engaged in
unl awf ul surveil |l ance of respondent’s enpl oyees. Qur dissenting col | eague
finds that the supervisor was legitimately present during lunchtine in
the area where the organi zers were conversing with workers, citing

Tomooka Brothers, 2 ALRB No. 52 (1976). W& note, however, that although

the supervisor's presence in the area nmay have been legitimate, the
evi dence supports the conclusion of the hearing officer that Meza
intentionally interjected his presence and |istened to the conversations
bet ween the organi zers and the workers. Thus, the standard of Tonooka
Brothers is net in that the supervisor was present for the purpose of
survei | | ance.
REMED ES

V¢ nodify the terns of the ALOs recommended renedies in

the foll ow ng respects:
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(1) Respondent shall be ordered to mail copies of the
attached notice to all harvest enpl oyees who were enpl oyed by
respondent in 1975 and 1976;

(2) Arepresentative of the respondent or a Board agent
shal | read the attached notice in appropriate | anguages to the
assenbl ed enpl oyees of the respondent on conpany tine. The readi ng or
readi ngs shall be at such tines and pl aces as are specified by the
regional director. Follow ng the reading, the Board agent shall be
gi ven the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerni ng the
notice or their rights under the Act. The regional director shall
determne a reasonabl e rate of conpensation to be paid by the
respondent to all non-hourly wage enpl oyees to conpensate them for
tine lost at this reading and the question and answer peri od.

RO

Respondent Dan Tudor & Sons, its officers, agents,
successors and assi gns, shall:

(1) GCease and desist from

(a) Surveilling enpl oyees when they engage in
protected activities.

(b) I'n any other nmanner interfering wth, restraining
or coercing enpl oyees in the exercise of rights guaranteed by Labor
Code § 1152.

(2) Take the followng affirmative action
(a) Post copies of the attached notice at tinmes and

pl aces to be determned by the regional director. Copies
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of the notice shall be furnished by the regional director in the
Engl i sh, Spani sh, Tagal og and Il ocano | anguages. The respondent shal
exerci se due care to replace any notice which has been altered, defaced,
or renoved

(b) Mail copies of the attached notice in al
appropri ate | anguages, wthin 20 days fromreceipt of this order, to al
enpl oyees enpl oyed during the payroll periods which include the
followng dates: 1975 and 1976 harvest seasons.

(c) Arepresentative of the respondent or a Board agent
shall read the attached notice in the English, Spanish, Tagal og and
Il ocano | anguages to the assenbl ed enpl oyees of the respondent on
conpany tine. The reading or readings shall be at such tines and pl aces
as are specified by the regional director. Follow ng the reading, the
Board agent shall be given the opportunity, outside the presence of
supervi sors and nmanagenent, to answer any questions enpl oyees nay have
concerning the notice or their rights under the Act. The regi onal
director shall determne a reasonabl e rate of conpensation to be paid by
the respondent to all non-hourly wage enpl oyees to conpensate themfor
tine lost at this reading and the question and answer peri od.

(d) Notify the regional director in witing,
wthin 20 days fromthe date of the receipt of this Oder, what steps
have been taken to conply with it. Uoon request of the regional

director, the respondent shall notify hi mperiodically
TITETETTETE T
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thereafter in witing what further steps have been taken in
conpliance wth this Oder.

Dat ed: August 24, 1977

RCBERT B. HUTCH NSO\ Menber

HERBERT A PERRY, Menber

3 ALRB NO 69 5.



NOT CE TO WIRKERS

After a trial where each side had a chance to present their
facts, the Agricultural Labor Relations Board has found that we
interfered wth the right of our workers to freely decide if they want a
union. This Board has told us to send out, and read this Noti ce.

V¢ will do what the Board has ordered, and also tell you
that :

The Agricultural Labor Relations Act is a lawthat gives
all farmworkers these rights:

(1) to organi ze thensel ves;

(2) toform join or hel p unions;

(3) to bargain as a group and choose whomthey want to
speak for them

(4) to act together with other workers to try to get a
contract or to help or protect one anot her;

(5) to decide not to do any of these things.

Because this is true we promse that:

VEE WLL NOT do anything in the future that forces you to do,
or stops you fromdoing any of the things |isted above.

Especi al | y:

VEE WLL NOT spy on you while you are tal king to the uni on
peopl e.

Dat ed:

DAN TUDCR & SONS
By:

Representative (Title)

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE

3 ALRB No. 69 6.



Chai rman Brown, dissenting:

| disagree with the ALOs finding that the conduct of the
enpl oyer's supervisor, Art Meza, on Septenber 1, 1975, anounted to
intentional surveillance of enpl oyees engaged in protected activities
and for that reason woul d dismss the conplaint inits entirety. M
reading of the record nmakes it clear that Meza was legitinately
present in the area where the organi zers tried to talk to enpl oyees

during the lunch hour. I'n Tonooka Brothers, 2 ALRB No. 52 (1976), in

a situation simlar to here where an enpl oyer wal ked back and forth
w thin sone ten feet of organizers and workers during lunch, we held
t hat :

The burden is on the party alleging illegal

survei |l ance to present evidence to warrant the

concl usion that the enpl oyer was present at a tine

when union organi zers are attenpting to talk to

workers for the purpose of surveillance. (Gtations

omtted.)
Afinding of illegal surveillance nust be grounded on nore than a
show ng that the supervisor was present in an area where he was
entitled to be during the tine organizers are attenpting to speak to

workers in the sane area.
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The majority contends that, though Meza' s presence nay have
been for legitinate purposes, he "intentionally interjected his presence
and listened to the conversations between the organi zers and the
workers."Y The only testinony on this incident, however, consists of a
UFWor gani zer' sZ assertion that: 1) when they arrived to talk to
enpl oyees of the ranch at the begi nning of the [unch hour, the supervisor
was there "wal king around listening to what we were saying"; 2) a worker
was nervous about talking to organi zers in close proximty to a
supervi sor; and 3) the supervisor "kind of followed" the organi zer when
she noved to get away fromhim None of this testinony amounts to nore
than a description of the inevitable problens that wll energe when
organi zing is conducted in the presence of supervisors; they wll see
what goes on, they wll hear what goes on and they wll nost |ikely nake

bot h organi zers

Yt is interesting to note that nowhere in the ALO s discussion of the
evidence, and in the conclusions he draws fromthat evidence (ALOs
Ceci sion, pp. 18-20), does he use the word "intentional". Rather, he
found the conduct of Meza violative of the Act because his "nearby
presence” tended to "adversely affect the enpl oyees”. (Supra, p. 19) iy
at the end of his decision, in the summation of his findings, does he
state that the supervisor "did intentionally followand listed (sic) to
the UFWorgani zers...." (Supra, p. 27) No additional evidence is adduced
by the ALOto support this new finding of intentional conduct.

ZFor the following reason, | agree with the ALO s assessnent that the
organi zer's testinony is unclear. On cross-examnation, she first said
that on her arrival Meza was foll ow ng her. Then when asked how cl ose he
was to her, she said she was sitting and he was standing five feet away.
ly when she got up and noved away did Meza "kind of follow' her. This
seens to be weak evi dence upon which to conclude that Meza "intentionally
interjected' hinself into the area of the conversati ons.

3 ALRB No. 69 8.



and enpl oyees nervous. The presence of supervisors in such a
setting, however, does not constitute an unfair |abor practice,

Dat ed: August 24, 1977

GRALD A BROM Chai r man

3 ALRB No. 69 9.



BEFCRE THE
STATE GF CALI FORN A
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of:
DAN TUDCR AND SONS

and

DOKET NO 75-CE 34-F
UN TED FARM WIRKERS OF AMER CA,
AFL-A Q

and
VESTERN QONFERENCE OF TEAMSTERS.

Nt N N N N N N N N N N N

DEQ S AN

S atenent of the Case

John B. Wl don, Jr., Admnistrative Law Judge: Oh Septenber 3,
1975, the Whited FarmVrkers of Arerica, AFL-AQ O ("URW) and the Wstern
Gonference of Teansters and its affiliated Locals (" Teansters") each filed
a petition for certification under Section 1156.3 (a) of the Labor GCode
requesting a representation el ection anong all of the agricultrual
enpl oyees of Dan Tudor and Sons {"Respondent"). On Septenber 8, 1975, a
representation el ecti on was conduct ed anong t he Respondent's agri cul tural
enpl oyees in which the tally was: Teansters - 106 votes, UFW- 51 votes,
no | abor organization - 7 votes, 13 challenged ballots, and 2 void
bal lots. Oh Septenber 14, 1975, the UFWserved the charge in this case on
the Respondent and, on the follow ng day, the charge was filed wth the
Fresno Regi onal



Gfice of the Agricultural Labor Relations Board ("Board"). The conpl ai nt
was issued on Cctober 8, 1975, on behal f of the General Counsel of the
Board by the Regional Drector of the Fresno Region. The conpl ai nt, which
was anended at the commencenent of the hearing, alleges that the
Respondent has engaged in unfair |abor practices wthin the neani ng of
Section 1153(a) and (b) of the Labor Gode. The Respondent filed an answer
to the conpl aint, which was al so anended at the commencenent of the
heari ng, denying the commssion of the alleged unfair |abor practi ces.

The hearing was hel d before ne on Novenber 6, 7, 18, '19 and
Decenber 8, 1975. Briefs were tinely filed on February 11, 1976, by the
General (ounsel and by the Respondent and have been dul y consi der ed.

Uoon the entire record and based upon ny observation of the
deneanor of the wtnesses, | make the fol |l ow ng:

H ndi ngs of Fact
|. The Enpl oyer I nvol ved

It is admtted that the Respondent was an agri cul tural
enpl oyer wthin the neaning of Section 1140.4 (c) of the Labor Code at
all times nmaterial hereto.

[1. The Labor Qgani zations |nvol ved

It is admtted that the UFWand the Teansters have been | abor
organi zations at all tines material hereto wthin the neaning of Section

1140.4 (f) of the Labor GCode.



[11. The All eged Unfair Labor Practices

A The I ssues

The princi pal issues presented in this case are:

1. Wiether on or about August 28, 1975, and at all tines
thereafter, at its Kern Gounty premses, the Respondent, through John
Buksa, its general nmanager, pronul gated a no-solicitation rule which was
invalid in that it prohibited solicitation during non-working hours and
during non-working tine.

2. Wether on or about August 28, 1975, and at all tines
thereafter, at its Kern Gounty premses, the Respondent, through John
Buksa, its general manager, discrimnatorily enforced a no-solicitation
rule by granting Teanster representatives, but denying to representatives
of the UFW access to its premses for purposes of engaging in
organi zational activities wth respect to its enpl oyees.

3. Wether on or about August 29, 1975, at its Kern County
premses, the Respondent, through John Buksa, its general manager,
promul gated a no-solicitation rule which was invalid in that it prohibited
solicitation during non-working tine and duri ng non-wor ki ng hours.

4. Wether on or about August 29, 1975, at its Kern County
premses, the Respondent, through John Buksa, discrimnatorily enforced a
no-solicitation rule by granting to representatives of the Teansters, but
denying to representatives of the URW access to its premses for purposes

of engaging in organi zational activities wth respect to its enpl oyees.



5. Wether on or about August 30, 1975, at its Kern County
prem ses, the Respondent, through John Saylor and Jerry Tabuyo, two
supervi sors, promul gated a no-solicitation rule which was invalid in that
it prohibited solicitation during non-working tine and duri ng non-wor ki ng
hour s.

6. Wiether on or about August 30, 1975, at its Kern Gounty
premses, the Respondent, through John Sayl or and Jerry Tabuyo, two
supervisors, discrimnatorily enforced a no-solicitation rule by granting
to representatives of the Teansters, but denying to representatives of the
UFN access to its premses for purposes of engaging i n organi zati onal
activities wth respect to its enpl oyees.

7. Wether on or about August 30, 1975, at its Kern County
prem ses, the Respondent, through Jerry Tabuyo, a supervisor, engaged in
surveillance of its enpl oyees who were neeting with representatives of the
UFW

8. Wiether on or about August 30, 1975, at its Kern County
premses, the Respondent, through John Buksa, threatened its enpl oyees
wth loss of pay if they continued to speak with UFWrepresentati ves.

9. Wiether on or about Septenber 1, 1975, at its Kern County
premses, the Respondent, through Art Meza, a supervisor, engaged in
surveillance of its enpl oyees who were neeting with representatives of the
UFW

10. Wiet her on or about Septenber 2, 1975, at Delano H gh School
in Delano, Galifornia, the Respondent, through Fred



In accordance wth his stated intention, M. Buksa sent a

letter, dated August 19, 1975, to the URWwhi ch provi ded:

Respondent '

was mai | ed

This is in response to your request that representatives
of your Union be allowed to enter our fields in order to
contact our enpl oyees for organi zational purposes. Ve
bel i eve that such activity, even if limted to break
periods, woul d be disruptive and a violation both of our
rights and those of our workers. No other union wll be
granted access for such purposes and we bel i eve our position
is fully consistent wth the Agricultural Labor Rel ations
Act and is in the best interest of all concerned. (CGeneral
Qounsel Exhibit 2).

(n August 19, 1975, the sane date the letter confirmng the
s access policy was sent to the UFW the followng letter
to the Wstern Gonference of Teansters by M. Buksa:

This is in response to your letter dated July 28, 1975, in
whi ch you state that authorized agents of your Uhion wll be
visiting our property in accordance wth Article IS of our
Agreenent wth your Union. It is unclear fromyour |etter
what the purpose of these visits will be. However, Aticle
18 limts access by Uhion representatives to where such
access 1s necessary "to conduct |egitinate Union business. ™
V¢ do not believe that solicitating enpl oyees to sign
petitions or cards for an el ection” under the new
Agricultural Labor Relations Act constitutes "legitinate
Lhi on business." Accordingly, we wll deny access to your
representatives for such purposes.

Were your representatives need to visit conpany
properties to conduct |egitimate Union business . (such
as admnistering the contract) they wll be granted
access if:

1. they have notified us and we have given thorn
approval before they enter into our properties;

2. their visitation is at a reasonable tine and pl ace;

3. their visitation does not interfere with or
i nterrupt operations;



Agui no, a supervisor, lent its support to the Teansters by attendi ng
a Teanster sponsored organi zational neeting.

11. Whet her on or about Septenber 6, 1975, at its Kern Gounty
premses, the Respondent, through Frank Ruiz, instructed its enpl oyees to
vote for the Teansters.

12. Wiether on or about Septenber 0, 1975, at its Kern Gounty
premses, the Respondent, through Jerry Tabuyo, a supervisor, sponsored a
Teanster neeting and urged its enpl oyees to vote for the Teansters in the
representation el ecti on conducted that day.

B. The No-Solicitation Rule and its O scri mnatory
Appl i cati on.

As the basis for the alleged unfair |abor practices set forth in
Paragraphs 8(d)(l) and 8(d)(2) of its anended conpl ai nt (i ssues one and two
| isted above), the General (ounsel relies upon the Respondent's stated
| unch-time access policy as described to denn Rothner, a URWI egal worker,
during a tel ephone conversation wth John Buksa, the Respondent's general
manager, on August 11, 1975, over two weeks before the Galifornia Agri-
cul tural Labor Relations Act ("Act") becane effective. During this
t el ephone conversation, Buksa inforned Rothner that it was the Respondent's
policy wth regard to access to keep all union organi zers off of the
Respondent' s property at all tines and that this policy woul d subsequent|y
be confirned to the UFWby letter. Rother then asked Buksa if the
Respondent was al so sending the sane type of letter outlining its access
policy to the Teansters, wth whomthe Respondent had a collective

bar gai ni ng agreenent, and Buksa replied affirmatively.



A they do not harass or disturb our enpl oyees.

Al requests for visitation shoul d be approved in
advance by one of the follow ng individual s:

If you have any questions on this, please don't

hesitate to let ne know (General Gounsel Exhibit

6) (Enphasi s added).

Thus, the Respondent's stated policy on access to its
prem ses by | abor organizations for organi zati onal purposes as
initially announced to the UPWduring the August 11 tel ephone call was nade
equal |y applicable to both the UFWand the Teansters, wth no apparent
di stinction nade between the two rival unions. As to the issue of whether
the Respondent's stated access policy as set forth above was overly broad

and in conflict wth the Lhited Sates Suprene Gourt's decision i n Babcock

and Wlcox G., 351 US 105, 76 Sup. G. 679, 100 L.E. 975 (1956), and

I ts subsequent progeny, it nust be noted that the evidence presented by the
General (ounsel during this hearing was devoi d of neani ngful testinony
establ i shing the absence of alternative nmeans of access available to the
two conpeting | abor organizations for neeting and talking wth the
Respondent' s enpl oyees. It nust al so be noted that both letters setting
forth the Respondent's access policy were drafted and nailed to the UFWand
the Teansters prior to the date that the Board conducted the public
hearings on the general access question and subsequently pronul gated its
access regul ation, Erergency Regul ati on 20900.

Wien questioned concerning the actual access policy foll owed by
t he Respondent subsequent to the letters of August 19, 1975, Buksa

testified that he " ... tried to keep anythi ng



during working hours off; canpaigning is legitinate if done after working
hours.” (RT 113). This policy was nore clearly defined by John Saylor, a
super vi sor enpl oyed by the Respondent, who testified that Buksa instructed
himto not allow union organi zers access to the Respondent's premses for
canpai gn activity during "working hours", but he should not stand in their
way if they insisted on coming onto the Respondent's property. Wen asked
to explain the term"working hours", Saylor interpreted it to nean actual
hours of work, specifically excluding the two daily break periods and

| unch.

Fromthe testinony of Lorraine Mascarinas, the organi zer who
had prinary responsibility on the behal f of the UFPWfor organi zi ng the
Respondent' s enpl oyees, it was established that the UFWhad regul arly
gai ned access to the Respondent’'s property since January of 1975. M.
Mascarinas testified that she visited the Respondent's | abor canp, which
functioned on a year-round basis, frequently since January of 1975 and,
during the mddle of July when the canp contai ned approxi nately sixty to
seventy persons, she would visit the canp as often as three to four tines
a week. Furthernore, Ms. Mascarinas stated that during the 1975 harvesting
season, she talked to the workers in the Respondent's fields "quite a few

times." Goncerning July of 1975, she testified that she would visit the
workers in the Respondent’'s fields approximately two tines a week and the
frequency of her visits increased to nmaybe three tines a week as the date
of the Respondent's representation election neared. In. this regard, M.

Mascarinas testified as fol |l ows:



Q (By M. Smth] So the pace picked up and you were goi ng
about two tines a week in July, so would you say al most once
a day:

A No, maybe about three timer; a week is probably about
right. Since we could only go in at lunch tine wth the
different crews as different day. At the very | east we
visited a crew at the nost, nmaybe two tines a week.

Q So each crewtwo tines a week because they were in
different |ocations?

A Yeah. (RT 190-191) (Enmphasis added) .

Additionally, it nust be noted that Ms. Mascarinas testified
that the UPWorgani zers had never attenpted to talk wth the Respondent’s
enpl oyees on the Respondent's premses either before the work day commenced
or in the afternoon follow ng the conclusion of work as permtted under the
Board' s access regul ation.

Despite the Respondent's initial pronulgation of a solicitation
policy on August 11, 1975, which precluded access to the Respondent's
premses at any tine by union organi zers for organizational purposes, |
find that the General Gounsel failed to establish that such a broad policy
was ever actually effectuated by the Respondent or that the announcenent of
such a broad policy to either the Teansters or the UAWon August 19, 1975
adversely affected the unions' efforts to organi ze the Respondent’s
enpl oyees for collective bargai ning purposes. Additionally, it appears
clear fromthe testinony presented during the course of the hearing on
these all eged unfair labor practices that both the UFWand the Teansters
recogni zed that 'the Respondent was not enforcing its so-call ed no-

solicitation rule as stated inits



letters of August 19, 1975 to the respective unions, particularly follow ng
the adoption of the energency access regul ation by the Board on August 29,
1975.

As to the alleged discrimnatory application of the Respondent's
no-solicitation rule by granting access to the Respondent's premses to the
Teansters for organi zati onal purposes, while denyi ng such access to the
UFW | find that the Respondent did not discrimnatorily enforce its access
policy to its premses agai nst the UFWas charged, but rather, that the UFW
and the Teansters had essentially equal opportunities for access to the
Respondent' s premses for organi zati onal purposes.

Wth regard to the General (ounsel's allegations set forth in
Paragraphs 7 (a)(1) and 7(a)(2) of its amended conplaint pertaining to
events which all egedly occurred on August 29, 1975, including the
appearance of a Kern QGounty Sheriff's car at the Respondent's prem ses
during the lunch break (issues three and four |isted above), the General
Gounsel inplicitly conceded through the introduction of General Gounsel's
Exhibit 14 that the incidents referred to in these paragraphs of its
anended conpl ai nt occurred on August 19, 1975, prior to the effective date
of the Act, Although Ms. Mascarinas, the General (ounsel's prinary w tness
as to this particular allegation, appeared quite confused as to the date of
this occurrence, she did testify that "I think it was August or the end of
August around the 18th . . ," (RT 157) and this was confirned by John
Sayl or, a supervisor for the Respondent, who testified that the events

conpl ai ned of in these paragraphs of the anmended conpl ai nt occurred on
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August 19, 1975. As to the alleged discrimnatory application of the
Respondent's no-solicitation rule against the UFWon this date, the record
is devoid of any testinony .establishing that the Teansters gai ned access
to the Respondent's prem ses which was denied to the UFWand, in fact, M.
Mascarinas admtted that the UFWorgani zers did enter the Respondent's
fields on August 19 and talk with the workers during their |unch break.

Goncerni ng the General Counsel 's al | eged conm ssion of unfair
| abor practices by the Respondent as set forth in Paragraphs 7(d) (1),
?2(d)(2), 7(e)(l) and 7(e)(2) of its anended conpl aint (issues five and six
listed above), it becane apparent .during the course of the hearing that
all of these allegations arose out of a single incident which occurred on
August 30, 1975, when four or five UFWorgani zers arrived at approxi nately
11:45 AM at a location on the Respondent's prem ses where one of its four
harvesting crews, which consisted of approximately forty or fifty workers,
was working prior to the commencenent of its |unch break.

Despite a suggestion by one of the organi zers to wait until the
| unch break horn was sounded for the crew before entering the field, Pau
Vol f, a legal worker for the URWacconpanyi ng the organi zers, suggested
that they enter the field even though the workers were still at work.

Fol lowing Wl f's suggestion, the organi zers attenpted to enter the field
at approximately 11:50 A M and as they approached the edge of the field

where the crew was working, they were net by John Saylor, one of the
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Respondent ' s supervi sors who functioned as the "quality control nan."

Sayl or informed the organi zers thay they were not allowed to cone onto the
Respondent's property until the | unch break, which woul d coomence in such a
fewmnutes. In response to Saylor's statenent, VWIf read to Saylor a
section of the Board' s energency access regul ati on whi ch had been adopt ed
the day before and stated that the organi zers had the right to. enter the
Respondent' s premses since the crewwas going to break for |unch very
soon. V@I f described the events which immediately followed in the fol | ow ng
nanner :

A ... He[Saylor] was frustrated. He frowed at ne. He
said nothing nore, He just turned around and wal ked away.

Q Then what did you all do?

A VI, we continued to walk down the road, the dirt
road, now Thisis adirt road that is on the Tudor

property.
V¢ started talking to the Tudor workers, and the
| unch break was call ed al nost i nmedi ately, and we
continued to talk to the workers.
First we talked to the man to [sic] the snal|l sheds
where they were packi ng, and t hen when they broke for | unch,
they would go on to the vines, and we followed them and we
talked to themas they ate their |unch. (RT 516).
M. WIf's testinony in this regard was confirned by both Lorrai ne
Mascari nas, a URWor gani zer acconpanyi ng hi mon August 30, and John Sayl or.
Based on this testinony, it becones readily apparent that
nei ther John Sayl or nor Jerry Tabuyo, the Respondent's two supervisors wth
this crew pronulgated an invalid no-solicitation rule which prohibited

solicitation by |abor, organizations during
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non-wor ki ng Li ne and during non-working hours as all eged by the General
Gounsel in Its anended conplaint. Indeed, it is undisputed that the UFW
organi zers did gain access to the Respondent's premses for the purpose of
talking wth the workers in this crew before, during and after the | unch
break on August 30, 1975.

Wien the | unch break horn sounded at approxinately 12:00 P. M,
Tabuyo, one of the supervisors, stopped inspecting the quality of the
packed boxes of grapes at the nine to twel ve packing, stands spread al ong
the "avenue" at the end of the rows of grape vines and sat down to eat his
| unch in the shade underneath a grape vine with his daughter, who was one
of the workers in his crew He finished eating | unch approxi mately twel ve
to thirteen mnutes later and, when he noticed that the packers in the crew
were resumng work at the various packing stands (apparently since they
were being paid at a premumbox rate), he wal ked back to the stands and
continued his inspection duties. Both Ms. Mascarinas and M. VoI f testified
that they continued talking wth the workers in the crew after the horn
sounded whi ch indicated the end of the |unch break and after the workers
resuned harvesting and packing the grapes. Wien the UFWorgani sers | eft the
Respondent' s premses on August 30, it was approxi nately 12:45 P.M, thirty
mnutes after the workers in the crew had gone back to work.

Wi | e several witnesses did testify wth little specificity as
to particular dates and tines of Teanster organi zers tal king and
distributing leafl ets to the Respondent's enpl oyees during working hours,

it seens apparent that the UFWal so
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solicited support fromthe Respondent’'s workers during working hours as
evi denced by the testinony pertaining to August 30, as di scussed above.
Based upon the confused nature of the testinony in this regard, it cannot
be said wth any degree of certainty that Teanster organi zers tal ked wth
the Respondent's enp3oyo. es during working hours for canpai gni ng pur poses,
as opposed to servicing its collective bargai ning agreenent with the
Respondent nore frequently than did the organi zers for the UFW

C Surveillance of Protected Activity by Tabuyo

As the foundation for the alleged surveillance of protected
activity by the Respondent on August 30, 1975, through the conduct of
supervi sor Jerry Tabuyo as set forth in Paragraph 7(f) of its anended
conpl ai nt (issue seven |isted above), the General (ounsel conpl ains of the
activities of M. Tabuyo between" the tine he finished eating his |unch at
approxi mately 12:13 P.M and the tine the UFWorgani zers | eft the
Respondent's premses at 12:45 P. M

Based upon the uncontradi cted testinony, it was established
that the "normal " |unch break for the Respondent's harvesting crews, wth
the exception perhaps of the canp crew under the supervision of Fred
Agui no, lasted approxinately fifteen mnutes and that as the individual
workers woul d finish eating their lunch, they generally resuned worki ng.
The mai n thrust of the UFWorgani zers' contact wth the enpl oyees during
the lunch break occurred as the enpl oyees were spread out underneath the
shade of the vines eating their |unches. Wile they were eating their

| unches, the organi zers woul d attenpt to approach
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the workers and i nformthemof the organi zational benefits of the
UFW

S nce the workers picked the grapes and then brought them
periodically out to the end of the rows for packing, the packing stands
where this latter function was acconplished were | ocated at the end of
the rows close to where the pi ckers were worki ng. Wen M. Tabuyo
finished eating his lunch, he noticed that several packers had returned
to work at the stands, whereupon he wal ked over to the stands "to see to
It that the peopl e 'are packing, grading the grapes right and to see
that they are cleaning the grapes.” (RT IV 49).

The al | eged surveil |l ance of the UFWorgani zers and their
conversations wth the workers by Tabuyo occurred after he finished his
| unch, as he was wal king along in the avenue at the end of the rows
where the packing stands were | ocated. Due to the | ocation of the
packing stands in relation to where the workers were picking the grapes,
It woul d have been nearly inpossible for Tabuyo to resune his inspection
duties at the packing stands as they were spread al ong the avenue
w t hout | ooki ng down the rows where sone of the workers were finishing
their |unches and where ot hers had begun worki ng again. S nce the
organi zers were also in these rows tal king wth the workers, Tabuyo
woul d necessarily have al so noticed sone of the UFWorgani zers, as lie
so admtted.

Wen the fact that only two of the four or five Wy
organi zers present on the Respondent's premses contended that Tabuyo' s

conduct was surveillance, of protected activity is
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coupl ed wth the admssion by one of these two organi zers that he saw
Tabuyo only tw ce froma distance of thirty yards, it beconmes apparent
that Tabuyo's actions did not amount to intentional surveillance of
protected activity by the Respondent's enpl oyees. The fact that M.

Tabuyo' 5 sporadi c observations occurred in the perfornmance of his job
duties was further confirnmed by the testi nony of Ms. Mascarinas and M.
Vol f, both of whomtestified that they were tal king to enpl oyees who had
resuned wor ki ng when they noti ced M. Tabuyo pass by. Additionally, any
adverse inpact of M. Tabuyo' s attention upon the exercise of the worker's

rights nust be considered de. mnims since the two enpl oyees wth whom

Ms. Mascarinas and M. VWl f were tal king both apparently signed UFW
aut hori zation cards, notw thstandi ng the fact that Tabuyo apparently
observed themtal king wi th the organi zers.

D Enpl oyees' Threatened Loss of Pay

The al l egation that John Buksa, the Respondent's general
nmanager, threatened the Respondent’'s enpl oyees with | oss of pay if they
continued to speak wth representatives of the UFW as set forth in
Paragraph 7 (b) of the General (ounsel's anmended conpl ai nt (issue ei ght
listed above), al so arose on August 30, 1975, after the four or five UFW
organi zers had been speaking with the Respondent's harvesting crew under
the supervision of Jerry Tabuyo for nearly forty-five mnutes.

At approxi mately 12:35 P.M, after Tabuyo' s crew had resuned
work fol low ng the [unch break and while the URWrepresentatives were

still attenpting to speak with the Respondent's
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enpl oyees, M. Buksa drove up whore the crew was working. As Buksa wal ked
into the field, he passed by Lorrai ne Mascarinas, one of the organi zers,
standing in the avenue on the Respondent’s premses and said hello. A
this same tine, the UAWrepresentatives had apparent|y decided to | eave
the Respondent's premses and Annie Mral es, another organi zer, notioned
for Paul VWIf, the UFWI egal worker, to cone out of the field where he
had been tal king wth the Respondent's enpl oyees who had gone back to
work. As WIf neared the edge of the Respondent's field along the dirt
road, he came upon Buksa and the two apparently exchanged introducti ons.
Wile the preface to the conversati on between. Buksa and V@l f coul d not
be recalled, WIf testified that Buksa stated in a congeni al tone of
voice and in terns of prospective application, "If you stay here [or if
you don't leave], | won't pay ny workers for the tinme you are here." (RT
539). The conversation apparently continued as Buksa, Wl f and Anni e
Moral es wal ked toward the edge of the Respondent's property wth VWl f
i nformng Buksa that they were leaving and inquiring if Buksa was goi ng
to cut the workers' pay off for the tine that the organi zers had been on
the premses, since there had been no prior notice of this policy. Buksa
| aughed and told VI f "not to worry about it." Thereafter, the UFW
representatives entered their car and | eft

Even though Lorrai ne Mascarinas was wal ki ng near by, she
testified that she did not hear Buksa say anything to Vol f Mre

inportantly, there was absol utely no evi dence i ntroduced,
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assum ng Buksa nmade the statenent to VWl f, that any of the workers in the
crew heard his conment or that it was, in fact, carried out by the
Respondent. Contrary to the General Gounsel's al |l egation in Paragraph
7(b) of its conplaint that Buksa's threat was nade to the Respondent's
enpl oyees, the evidence quite clearly established that the statenent was
nade to a

single UFWIl egal worker. In addition, there was no evi dence

establishing that Buksa' s comment to Wl f deterred the UFW

organi zers fromsubsequently attenpting to speak with the Respondent’s
enpl oyees on its property and, in fact, Ms. Mascarinas testified that the
UFWorgani zers' visits to the Respondent's crews increased during the
next week as the representation el ecti on neared.

E Surveillance of Protected Activity By Supervisor Art Meza

As the sole basis for the allegation set forth in Paragraph
7(c) of the General Gounsel's anended conpl aint (issue nine |isted above)
concerning al | eged surveillance of protected activity by supervisor Art
Meza on Septenber 1, 1975, Lorraine Mascarinas testified that
appr oxi natel y one week before the representation el ection held on
Septenber 8, 1975, she and Annie Mrales visited M. Meza' s harvesting
crew during the |unch break.

Despite conflicting testinony by Ms. Mascarinas, it appears
that while she was talking to a worker during the lunch break, M. Meza
was wal king in the general vicinity of Ms. Mascarinas and |istening to

her conversation with one or nore
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wor kers. Wen Annie Mral es noticed Meza |istening, she engaged himin a
conversation and distracted his attention fromM. Mscarinas whereupon
the latter attenpted to continue talking to the workers and obt ai ni ng
signatures on authorization cards.

Notw thstanding thin attenpted summari zati on of M.
Mascarinas® testinony, | find it conflicting in two i nportant respects.
Frst, M. Mascarinas initially testified that M. Mza di d nake nunerous
corments to her in a loud voice while she was attenpting to talk with the
wor kers which inhibited her efforts of speaking wth the Respondent's
enpl oyees. However, on cross-examnation by counsel for the Respondent,
Ms. Mascarinas testified that M. Meza did not say anything to her at
all. Second, on direct examnation by counsel for the General Counsel,
Ms. Mascarinas testified that despite M.- Meza's attention, she was abl e
to obtain the worker's signature on an authorization card and, on cross-
examnation, she anplified her testinony by stating that the workers
inforned her they would not talk wth her while Meza was standi ng near by.

Wi | e these events coul d have perhaps been clarified by the
testinmony of either Annie Mrales or Art Meza, neither party to this
proceedi ng chose to call these persons as w tnesses and, therefore, on
this issue, | amleft wth the sole testinony of Ms. Mascarinas which
does establish that the nearby presence of supervisor Meza whil e she was
talking wth the enployees in the crewdid tend to adversely affect the
Respondent' s enpl oyees in the exercise of their rights provided in

Section 1152 of the Labor Code. It nust al so be noted that
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the Respondent nade no attenpt to explain Meza's close proximty to M.
Mascari nas whil e she was talking wth the Respondent’ s enpl oyees.

F. Supervisor's Presence at Teanster Sponsored

Q gani zati onal Meeting

In Paragraph 8(a) of its anmended conpl aint (issue ton listed
above), the General (ounsel alleged that on or about Septenber 2, 1975,
t he Respondent, through the conduct of Fred Aguino, a supervisor, |ent
support to the Teansters by attendi ng a Teansters sponsored
organi zational neeting at Del ano H gh School in Delano, California, in
violation of Section 1153(b) of the Labor Code. After careful ly revi ew ng
the entire transcript of this hearing, together with the General
Qounsel ' s post-hearing brief, I found absol utely no evi dence nor any dis-
cussi on supporting the allegations contained in this paragraph of the
anended conpl ai nt .

G Instruction of Respondent's Enpl oyees to Vote For The
Teanst ers

I n Paragraph 8(b) of its anmended conpl ai nt (issue el even
listed above), the General (ounsel alleged that on or about Septenber 6,
1975, Frank Ruiz, S., one of the Respondent’'s supervisors, instructed
the Respondent's enpl oyees to vote for the Teansters in the
representation el ecti on schedul ed for Septenber 8, 1975.

As the foundation for this allegation, the General Counsel
relies upon the testimony of one of the Respondent's enpl oyees,
A ejandron Selines, pertaining to a brief conversation anong M. Rii z,

S. and four of the Respondent's enpl oyees,
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Cavid Ruiz, and Frank Ruiz, Jr., two of the supervisor's Sons, and
Mictor Gorpus and M. Selines, which apparently occurred on
Septenber 5, 1975, a day earlier than as alleged in the conpl ai nt.

At approximately 10:30 AM on Friday, Septenber 5, 1975, the
four enpl oyees were tal king together while waiting for M. Riiz, S. to
arrive, to give theminstructions concerning the norning s work. Udon
M. Riiz arrival, lie infornmed the four young nen not to nove, sone
enpty packi ng boxes to another |ocation as originally schedul ed because
the work woul d continue in the current area since the representation
el ection was schedul ed for the fol | ow ng Mnday and the Respondent did
not want the enpl oyees to have to travel any further than necessary to
vote. After giving these instructions, M. Riuiz stated, "So when you go
to the el ections, you guys vote Teansters." (RT 411). In response to
this statement by his father, Frank Ruiz, Jr. asked, "Wat if people
want to vote for the other union?" (RT 411). M. Riuiz replied, "I don't
know " (RT 411) .

It nust be noted at this point that while M. Selines
testified during the course of the hearing that M. Ruiz' |ast statenent
was "l don't know | amjust telling you what to do" (RT 411), this
testinony was contradicted by M. Selines'sworn declaration dated
Septenber 8, 1975, which omtted the statement "I amjust telling you
what to do." (RT 429). This discrepancy was expl ained by M. Selines on
cross-examnation by counsel for the Respondent in the fol | ow ng manner:

"Vl |,
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at the tine [the declaration was nade] | guess | thought that is what

| had heard." (RT 429).

Wien questioned on re-direct examnation by counsel for the

General Qounsel , concerning whether he felt threatened by M. Rui?,*

st at enent

M. Selines testified as fol |l ows :

Q DOdyou feel threatened at all when he [M.Riuiz] told
you t hat ?

A No, | didn't.

Q Wre you afraid of what mght happen if you did vote
for the Teansters?

A No.

Q Wre you afraid of what mght happen if you voted for
t he URVWA?

A No.

Q Can you explain why that [the statement "A | four of us
took to nean we would be fired, if we voted for the UFVA "]
was in here [the declaration of Septenber 8, 1975] , then?
A No, | can't explainit.

Q Vés that your feeling at the tine that you wote this
decl aration of Septenber 8th?

A Yes, if | put it down.

Q But nowthat you |l ook back on it, you don't feel that
you woul d have been fired, is that right?

A Yeah, | don't feel that | woul d have been fired, no. (RT
441- 442) .

Thus, fromM. Selines' own testinony, it is clear that he

did not feel threatened or intimdated by M. Ruiz'statenent that the

four enpl oyees shoul d vote for the Teansters in the upcom ng

representation el ection.
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H Respondent’s Sponsorship of. Teanster Meeting on
Septenber 8, 1975

In Paragraph 8(c) of its anmended conpl ai nt (issue twel ve
listed above), the General (ounsel alleged that on or about Septenber 8,
1975, the Respondent, through the conduct of Jerry Tabuyo, sponsored a
Teansters neeting and urged its enpl oyees to vote for the Teansters in
the representation election held that day. After thoroughly review ng the
transcript and the General Gounsel's brief, | find that the General
Gounsel neither introduced any evidence during the hearing nor di scussed
this allegation of its conplaint.

[. ANALYS S AND CONCLUSI ONS

It is clear, of course, under anal ogous’ N.R3 precedent t hat
in an unfair |abor practice proceeding, the General Gounsel has the
burden of proving by a preponderance of the evidence that the all egations
agai nst the Respondent as set forth in the conplaint are true. See,

Robert M Anderson d/ b/a/ Anderson H unbi ng and Heating Co., 203 NLRB No.

5 (1973); DSL Mg. Inc. , 202 NLRB 970 (1973) .

Froma careful review of the volumnous record in
this case and of ny opinions as to the credibility of the various
W tnesses, it becane quite clear that the General (ounsel failed to
satisfy this burden of proof as to the allegations set forth in
Paragraphs 7(d)(1), 7(d)(2), 7(e)(l), 7(e)(2), 8 (a), 8(c), 8(d) (1) and
8(d) (2) of its anended conpl aint. The General ' Gounsel did not establish
by a preponderance of the evidence that the Respondent, through the
actions of its supervisorial personnel, engaged in the conduct as all eged

i n these paragraphs
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of the conplaint. Accordingly, as to these specific allegations | find
that the Respondent did not violate Section;; 1153 (a and (b) of the
Labor Code.

As to the allegations set forth in Paragraphs 7 (a) (1) and
7(a)(2) of the General Gounsel's anended conplaint, it was proven during
the course of the hearing that the specific: events conpl ai ned of
occurred on August 19, 1975, prior to the effective date of the Act, and
not on August 29,'1975, as alleged. Despite the testinony and the
General (ounsel ''s own Exhibit 14 which established that these events did
take place on August 19, the General Gounsel continued to argue inits
post-hearing brief that the incident referred to in these paragraphs of
Its conplaint occurred on August 29. and, therefore, the General Gounsel
did not address the issue of the applicability of the Act's unfair |abor
practi ce sections to conduct occurring prior to the effective date of
the' Act. Not-wthstanding this deficiency by the General Gounsel, the
Respondent's brief fully considered this issue and | find the authority
cited therein controlling on the question of the "pre-effective date
application"” of the Act's unfair |abor practice provisions.

Inthis regard, it is clear that the Galifornia courts have
long foll owed the general principle that every statute wll be
construed to operate prospectively and wll not be given retroactive
effect unless the intention that it shoul d be given such effect is

clearly expressed by the legislature. See, e.g. , Reeves v. Superior

Gourt of San Mateo Gounty, 36
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Cal. App.3d 291, 111 CGal. Rotr. 390 (1973)."' Moreover, there is a general
presunption that statutory changes or enactnents do not apply
retroactively unless; the |egislature expresses an intent to the

contrary. WIlke & Hol zheiser, Inc. v. Dept. of A coholic Bev. Control, 65

Cal.2d 349, 420 P.2d 735, 55 Cal. Rotr. 23 (19Gp); Parking Authority of
Sacranento v. Ncovich, 32 Gal. App.3d 420, 108 Gal. Rotr. 137 (1973);
Goast Bank v. Holnes, 19 Gal. App.3d 581, 97 Gal. Rotr. 30 (1971). In

this instance, | find nothing which, indicates that the Legislature in
adopting the A atorre-Zenovi ch- Dunl ap-Bernan Agricul tural Labor Rel ations
Act of 1975 intended for the Act's unfair |abor practices provisions to
have any application to conduct which occurred prior to August 28, 1975.
Therefore, as to the Respondent’'s conduct prior to August 28, 1975, the
effective date of the Act, | find that there v/as no violation of Section
1153 (a) of the Labor Code.

Wth respect to the alleged surveillance of protected activity
by the Respondent on August 30, 1975, through the actions of supervisor
Jerry Tabuyo as set forth in Paragraph 7(f) of the conplaint, | find that
the General Gounsel failed to establish that M. Tabuyo' s conduct was
undertaken for the purpose of seeking information on UFWactivity or for
the purpose of interfering or creating the inpression of interference
w th the Respondent’s enpl oyees in the exercise of their rights as
guaranteed by Section 1152 of the Labor GCode. Onh the contrary, it was
establ i shed during the hearing that M. Tabuyo' s |imted observation of

the UFWorgani zers as they tal ked with

- 25-



one or two of the Respondent's was nearly unavoi dabl e under the
particul ar circunstances at the time and occurred after the harvesting
crew had resuned working followng its lunch break. The General

Gounsel ' s reliance upon the hol ding of R sh Equi prent Conpany, 169

NLRB 129 ( 1968) , is mspl aced since that decision invol ved conduct
by the Respondent’'s supervi sors which v/as clearly intentional

survei |l ance of protected activity, as opposed to the nere incidental
observation by M. Tabuyo. As recognized by the Fifth Arcuit in N.RB
v. Mieller Brass Go., 509 F.2d 704 (5th Qr. 1975), not all

survei | | ance of enpl oyee activity by the enpl oyer is precluded by the
federal equival ent of Section 1153(a) of the Labor Code.

Section 8(a)(1l) of the Act [the section of the federal act
correspondi ng to Section 1153(a) of the California Labor
Code] does not proscribe all surveillance of enpl oyee
activities by the enployer. The only surveillance, or
I npression of surveillance, which the Act prohibits is that
which tends to interfere wth, restrain, or coerce Union
activities. (Atations omtted). As we stated in Hendri x
Mg. G. v. NLRB, 321 F.2d 100 (5th dr. 1963),

Survei | | ance becones illegal because it in<li-cates an
enpl oyer' s opposition to unionization, and the furtive
nature of the snooping tends to denonstrate spectacul arly
the state of the enployer's anxiety. Fromthis the | aw
reasons that when the enpl oyer either engages in surveil -
| ance or takes steps leading his enpl oyees to think it is
going on, they are under the threat of econom c coercion,
retaliation, etc. 321 F.2d at 104-105, m 7.

* * %

Lhtil surveillance, or the inpression of surveillance,
tends to cause interference wth or restraint of an
enpl oyee in the exercise of his statutory rights, it does
not assune the proportions of an
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unfair |abor practice under Section 8(a)(l) of the
Act. 509 F.2d at 708-9.

Snce there was no substantial evidence that M.
Tabuyo's infrequent observations tended to interfere wth or
restrain the Respondent's enpl oyees in the exercise of their rights
an provided in Section 1152 of the Labor Gode, | find that his
actions did not constitute an unfair labor practice within the
neani ng of Section 1153(a) of the Labor Code.

In contrast wth M. Tabuyo's actions, | find that the
General (ounsel's allegation set forth in Paragraph 7(c) of the amended
conplaint wth respect to surveillance of protected activity by the
Respondent' s supervisor, Art Meza, was established and that his conduct
inclosely followng and |istening to the UFWorgani zers' conversati ons
wth the Respondent's enpl oyees did cause interference wth and
restrain the Respondent’'s enpl oyees in the exercise of their Section
1152 rights. Wilike M. Tabuyo, M. Meza did intentionally fol |l ow and
listed to the UPWorgani zers as they attenpted to talk with the
Respondent ' s enpl oyees on Septenber 1, 1975. The evi dence was
uncontradi cted that Meza's presence and actions in listening to the
conversations did interfere wth the Respondent's enpl oyees in their
free exercise of the rights guaranteed by Section 1152 of the Labor
Gode. It is precisely this type of overt surveillance of enpl oyee
activity by the Respondent which is precluded by Section 1153(a).
Accordingly, | find that as a result of M. Meza' s actions, the.
Respondent did commt, an unfair |abor practice wthin the nmeani ng of

Section 1153(a) of the Labor Code.
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Wth respect to the General Counsel's al |l egation in Paragraph
7(b) of its amended conpl aint that the Respondent's general mnanager,
John Buksa, threatened the Respondent’'s enpl oyees wth | oss of pay if
they continued to speak wth the representatives of the UFWfol | ow ng
the conclusion of their |unch break on August 30, 1975, it was
establ i shed that Buksa's staterment was nade to a single UFWI egal wor ker
and there was no evidence that his alleged threat was either nmade to or
overheard by any of the Respondent's enpl oyees. Furthernore, there was
no evi dence that any noney was deducted fromthe pay of the Respondent's
enpl oyees as the result of this incident or that the UFWwas di scour aged
in any nanner fromattenpting to talk with the Respondent's enpl oyees as
aresult of Buksa's statenent. As to the latter, the evidence was cl ear
that foll ow ng Buksa's corment, the URWorgani zers visited the
Respondent' s premses for the purposes of talking wth, its enpl oyees
nore frequently than before the incident. Wile the General Gounsel
correctly notes inits brief that threats to enpl oyees for engaging in
union activity woul d be violative of Section 1153(a) of the Labor Code,

see, e.g. , Southernland Lunber CGo. Inc. , 452 F.2d 67 (7th Qr. 1971);

Anerican National Sores, Inc., 195 NNRB No. 3 (1972), the General

Gounsel ignores the controlling and uncontradi cted fact that the
Respondent nmade no such threat to its enpl oyees. Therefore, | find that
the Respondent did not coomt an unfair |abor practice as alleged in

Paragraph 7(b) of its anended conpl ai nt.
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Lastly, in Paragraph 8(b) of the anended conplaint it was
al l eged by the General Gounsel that on or about .Septenber 6, 1975,
Frank Ruiz, Sr., one of the Respondent's supervisors, instructed the
Respondent' s enpl oyees to vote for the Teansters in the representation
el ection schedul ed for the foll ow ng Mnday. Wiile it was established
that on Septenber 5, 1975, M. Ruiz did tell four of the Respondent's
enpl oyees, inc3.udi.iig tw of his sons, to vote for the Teansters in
the inpending election, | find that this statenent, standing al one, does
not support the conclusion that the Respondent violated Section 1153 of
the Labor Code.

The conduct of the Respondent's supervi sor whi ch provides the
foundation for this alleged unfair |abor practice nust be viewed in
light of the limting | anguage of Section 1155 of the Labor Code, which
provi des:

The expressing of any views, argunents, or opi nions,

or the dissemnation thereof, whether in witten,

printed, graphic, or visual form shall not constitute

evidence of an unfair |abor practice under the

provisions of this part, if such expression contains

no threat of reprisal or force, or promse of benefit.

In applying the correspondi ng "free speech” section of the

federal act, the NLRB recognized in Rold Gld of Galifornia, Inc., 123

NLRB 285 (1959):

It is long established Board policy that an enpl oyer
need not remain neutral in an el ection canpai gn, but
nay express a preference between conpeting | abor
organi zations. Absent threats or promses of benefit
such expression of preference does not warrant setting
aside an election. Athough the Enpl oyer's letter
vigorously urges the enpl oyees to vote for the
Intervenor, we find that it contai ns no
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threats or promses of benefit, nor naterial

msrepresentations of fact inpeding or inpairing the

enpl oyees' freedomof choice in the election. 123

NLRB at 286.

Wth this background, it becones cl ear that the Respondent
did not coomt an unfair |abor practice as a result of M. Ruiz'
statenent to the four enpl oyees on Septenber 5, 1975. A ej andron
Selines, one of these enpl oyees and the only witness who testified with
respect to this incident, testified wthout equivocation that he did
not feel threatened or intimdated by M. Ruiiz statenent and he was not
afraid of what woul d happen if he voted for the UFW Based upon ny
review of the statenent and M. Selines' testinmony, | find that M.
Ruiz' staterment to the four enpl oyees contained no threat of reprisal
or force or promse of benefit. Accordingly, | find that the Respondent
did not coomt the unfair |abor practice as alleged in Paragraph 8(b)
of the anended conpl ai nt.

Uoon the basis of the foregoing findings of fact and upon
the entire record, | make the foll ow ng:

V. GONCLUSI ONS OF LAW

1. Dan Tudor and Sons were at all times naterial hereto an
agricultural enpl oyer wthin the neaning of Section 1140.4(c) of the
Labor Code.

2. The UFWand the Teansters have been at all tines naterial
hereto | abor organi zati ons within the nmeani ng of Section 1140, 4(f) of
t he Labor Gode.

3. The Respondent, through John Buksa, its general nanager
did not promulgate a no-solicitation rule at its Kern Gounty prem ses

on or about August 28, 1975, which was invalid

- 30-



inthat it prohibited solicitation during non-working hours, and
during non-working tine and, therefore, the Respondent di d not
coomt an, unfair |abor practice within the neaning of Section
1153(b) of the Labor Gode.

4. The Respondent, through John Buksa, its general manager,
did not discrimnatorily enforce a no-solicitation rule at its Kern
Gounty premses on or about August 28, 1975, and, therefore, the
Respondent did not coomt an unfair |abor practice wthin the neani ng
of Section 1153(b) of the Labor Code.

5. The Respondent, through John Buksa, its general nanager,
did not pronulgate a no-solicitation rule at its Kern Gounty prem ses
on or about August 29, 1975, which was invalid in that it prohibited
solicitation during non-working time and during non-worki ng hours,
and, therefore, the Respondent did not coomt an unfair |abor practice
w thin the neaning of Section 1153(a) of the Labor Code.

6. The Respondent, through John Buksa, did not dis-
crimnatorily enforce a no-solicitation rule at its Kern Gounty
premses on or about August 29, 1975, and, therefore, the Respondent
did not coomt an unfair |abor practice wthin the neaning of Section
1153(a) of the Labor Code.

7. The Respondent, through John Sayl or and Jerry Tabuyo,
two supervisors, did not pronulgate a no-solicitation rule at its Kern
Gounty premises on or about August 30, 1975, which was invalid in that
it prohibited solicitation during non-working tine and during non-
wor ki ng hours and, therefore, the Respondent did not conmt an unfair

| abor practice wthin
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the neani ng of Section 1153(a) of the Labor Code.

8. The Respondent, through John Saylor and Jerry Tabuyo, two
supervisors, did not discrimnatorily enforce a no-solicitation rule at
its Kern Gounty premses on or about August 30, 1975, and, therefore,
the Respondent did not coonmt an unfair |abor practice wthin the
neani ng of Section 1153(a) of the Labor GCode.

9. The Respondent, through Jerry Tabuyo, a supervisor, did
not engage in surveillance of its enpl oyees who were neeting wth
representatives of the UFWat its Kern Gounty prem ses on or about
August 30, 1975, and, therefore, the Respondent did not cormt an
unfair |abor practice wthin the nmeaning of Section 1153 (a) of the
Labor Gode.

10. The Respondent, through John Buksa, did not threaten
Its enpl oyees wth loss of pay if they continued, to speak wth UFW
representatives at its Kern Gounty premses on or about August 30,
1975, and, therefore, the Respondent did not commt an unfair | abor
practice wthin the neaning of Section 1153(a) of the Labor Code.

11. Oh or about Septenber 1, 1975, at its Kern County
premses, the Respondent, through Art Meza, a supervisor, engaged in
surveillance of its enpl oyees who were neeting wth representatives of
the UFWand, therefore, did coormt an unfair |abor practice wthin the
neani ng of Section 1153(a) of the Labor Code.

12. The Respondent, through Fred Aguino, a supervisor, did

not lend its. support to the Teansters and did not attend
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a Teanster sponsored organi zati onal neeting at Del ano H gh School
in Delano, Galifornia on or about Septenber 2, 1975, and,
therefore, the Respondent did not commt an unfair |abor practice
w thin the neani ng of Section 1153(b) of the Labor Code.

13. A though the Respondent, through Frank Rui z,
instructed 'its enployees at its Kern Gounty premses on or about
Septenber 5, 1975 to vote for the Teansters, the Respondent did not
coomt an unfair |abor practice wthin the neaning of Section 1153(b)
of the Labor Code.

14. The Respondent, through Jerry Tabuyo, a supervi sor,
did not sponsor on or about Septenber 8, 1975, a Teanster neeting and
did not urge its enpl oyees to vote for the Teansters in the
representation el ection conducted that, day and, therefore, the
Respondent did not coomt an unfair |abor practice, wthin the
neani ng of Section 1153 (b) of the Labor Code.

V. THE REMBEDY

Havi ng found that the Respondent has engaged in an unfair
| abor practice in violation of Section 1153(a) of the Labor Code as
the result of supervisor Art Meza's surveillance of the Respondent's
enpl oyees who wore neeting wth the representatives of the U- 7 on or
about Septenber 1, 1975, | shall recommend that it be ordered to
cease and desist therefromin the future and that it take certain

affirnmative action to effectuate the policies of the Act.
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Uoon the basis of the foregoing findings of fad,
conclusions of lawand the entire record in this proceedi ng, and
pursuant to the provisions of Section 11Q.3 of the Labor Code, |
hereby i ssue the fol | ow ng recommended:

CROER

The Respondent, Dan Tudor and Sons, its officers partners,
agents, successors and assigns, shall:

1. Cease and desist from

(a) Engaging in surveillance of its enployees while its
enpl oyees are neeting and tal king with union representatives at
appropriate tinmes which tends to interfere wth, restrain, or coerce
the Respondent' s enpl oyees in the exercise of the rights guaranteed
in Section 1152 of the Labor Code.

(b) Inany like or related nanner interfering wth,
restraining or coercing its enployees in the exercise of the rights
guaranteed themby Section 1152 of the Labor Code.

2. Take the followng affirmative action which is
necessary to effectuate the policies of the Act:

(a) Post at its Kern and Tul are Gounty prem ses copi es of
the attached Notice narked "Appendi x¥ which shall be in the Engli sh,
Spani sh/ Tagal og and |11 ocano | anguages. Gopi es of the notice on

forns provided by the Fresno Regi onal

YIn the event that the Board's Oder is enforced by a Judgnent
of a Galifornia Sate Gourt of Appeal, the words in the Notice
readi ng "PCSTED BY CROER OF THE CALI FORN A AGR QLTURAL LABR
RELATI ONS BOARD' shal | be changed to read "PCSTED PURSUANT TO A
JUDAGVENT CF THE CALI FCRN A STATE GOKT CF APPEAL ENFCRO NG AN CRDER
(F THE CALI FORN A AGR AULTURAL LABCR RELATI ONS BOARD. ™
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Drector, after being duly signed by an authorized representative of
the Respondent, shall be posted by the Respondent on July 1, 1977,
and be naintained by it for a period of 90 consecutive days
thereafter, in conspicuous places including all packing stands and
all other places where notices to enpl oyees; are customarily posted.
Reasonabl e steps shal |l be taken by the Respondent to insure that the
notices are not altered, defaced or covered by any other naterial .

(b) The supervisor of each of the Respondent's respective
crews and/or John Buksa, the Respondent's general manager, shall read
the attached notice in the appropriate | anguage to a gathering of
each crew tw ce a week during nornal working hours commenci ng on
August 1, 1977; and continuing thereafter through CGctober 1, 1977.

(c) Notify the Regional Orector for the Fresno Region, in
witing, wthin 10 days fromJuly 1, 1977, what steps the Respondent has
taken to conply herewth; thereafter, the Respondent shall file
suppl enental reports in witing wth the Regional Drector for the Fresno

Regi on every 20 days through Cctober 1, 1977.

DATED this 23'% day of February, 1977.

Admni strative Law Judge
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NOTl CE TO BEMPLOYEES

Posted By Oder of the Galifornia
Agricultural Labor Relations Board

After atrial at which all parties had the opportunity to
present evidence, an Admnistrative Law Oficer of the Galifornia
Agricultural Labor Relations Board has found that we, Dan Tudor and
Sons, violated the Galifornia Agricul tural Labor Rel ations Act and
has ordered us to post and read this Noti ce.

Under the CGalifornia Agricultural Labor Relations Act/ you
have the right to self-organization, to form join or assist |abor
organi zations, to bargain collectively through representatives of
your own choosing as sel ected by a secret ballot election, and to
engage in other concerted activities for the purpose of collective
bargai ning or other nutual aid or protection, and you al so have the
right torefrain fromany or all such activities. It is unlawul for
Can Tudor and Sons to interfere wth, restrain or coerce you in the
exercise of these rights guaranteed you by the Galifornia
Agricultural Labor Relations Act and VE WLL NOT in any nanner
interfere wth, restrain or coerce our enpl oyees in the exercise of

these rights.

DAN TUDCR AND SONS

(Enpl oyer)

DATE by

(Representative) (Title)

APPEND X
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