STATE GF CALI FORN A
AR ALTURAL LABCR RELATI ONS BOARD

AFO CR(P,

Respondent ,

and
Nos.  75-CE207-M

VEESTERN CONFERENCE 75-RG 211- M
OF TEAMBTERS, 75-&3-V
Petitioner,
3 AARB \b. 64
and

UN TED FARM WIRKERS
AMR CA AFL-AQ

| nt ervenor .

N N N N N e e e e e e e e e

An el ection was held on Cctober 22, 1975 and the official

Tally indicates the foll owng results:

Teansters ............... 27 Vot es
UW. . 25 vot es
(hallenged Ballot ........ 1 vote

The WFWfiled tinely objections and unfair | abor
practice charges.

A consol i dat ed hearing was hel d before Admnistrative
Law Gficer darence Lowe, Jr. The ALOfound several unfair
| abor practices and recommended that the el ecti on be overt urned.
Al parties filed tinely exceptions. Having reviewed the record,
we adopt the ALOs findings, conclusions and recomendations to

the extent they are consistent with this opinion.?

YThe attached deci sion of the ALO has been changed fromthe origi nal
only to correct typographical errors on pages 3,4, and 19,



The ALO found that respondent provided unl awful assistance
to the Teansters; however, the General Gounsel failed to sustain his
burden to denonstrate that the conduct in question occurred after the
effective date of the Act. W therefore dismss this allegation.

The hearing officer suggested dismssal of the
UFW's objections petition for failure of service, but recormended that the
Board set aside the election as a renedy for the unl awful assistance. Vé
do not think the objections petition should be di smssed. The record
indicates that the UFWtinely served both the petition and the detail ed
statenent of facts on respondent's attorney. It is therefore appropriate
for us to rule on the objections. V¢ agree wth the ALOthat the el ection
shoul d be set aside; however, we base this conclusion on the nerits of the
obj ections petition.

An el ection observer testified wthout contradiction that six
chal I enged voters were allowed to place their unsegregated ballots in the
sane box wth the other ballots. The official Tally indicates that there
was only one chal | enged bal | ot. The Teansters won the el ection by two
votes. There is no way to identify which ballots were in fact chal | enged
nor is there anything on the record to indicate whet her these chal | enges

woul d have been overruled. In Hatanaka & Ga (o., 1 ALRB No. 7 (1975), we

set aside the election where ballots sufficient in nunber to affect the

out cone were not segregated and thus coul d not be counted separately and
where the polls opened | ate and di senfranchi sed a significant nunber of

voters. The Board agent's failure to segregate six ballots coul d have

affected

3 ALRB Nb. 64 2.



the outcone of the el ection and thus warrants setting aside this

election. It is therefore unnecessary to reach the other objections.
REMED ES

V¢ nodify the terns of the ALOs recommended
renedies in the foll ow ng respects:

(1) Respondent shall be ordered to cease and
desi st from

a) Dscrimnating agai nst enpl oyees in their
hiring or tenure of enpl oynent because of their union
activities;

b) Interfering wth, restraining, and coercing its
enpl oyees in the exercise of the rights guaranteed in 8§ 1152 of the
Act;

(2) The attached "Notice to Wrkers" shall be
posted at respondent’'s premses for six nonths;

(3) The notice shall be nmailed to all harvest enpl oyees
who were enpl oyed by respondent in 1975 and 1976;

(4) The notice shall be read by respondent or a Board
agent on conpany tine and there shall be a period for enpl oyees to ask
questions of the Board agent;

(5 Antonio Gillardo and Carnen Gal | ardo shal | be
reinstated pursuant to determnation by the regional director of the
appropriate period for such reinstatenent;

(6) Respondent shall nmake Antonio Gall ardo and Car nen
Gl lardo whol e for their | osses of earnings suffered by reason of the

di scrimnation agai nst them

3 ALRB Nb. 64 3.



(7) Respondent shall notify the regional director, in
witing., wthin 20 days fromthe date of the receipt of this Qder, what
steps have been taken to conply herew th. Uoon request of the regional
director, respondent shall notify himor her periodically thereafter, in

witing, of what further steps have been taken to conply herewth.

CRER

Respondent Agro Grop, its officers, agents, successors, and
assigns, shall:

1) Cease and desi st from

a) D scouragi ng nenber ship of enpl oyees in the UFWor any
ot her | abor organization by unl awful | y di scharging or |aying of f
enpl oyees, or in any other nmanner discrimnating agai nst enpl oyees in
regard to their hire, tenure, or terns and conditions of enpl oynent,
except as authorized by Labor Code § 1153 (c).

b) I'n any other manner interfering wth, restraini ng or
coerci ng enpl oyees in the exercise of rights guaranteed by Labor Code 8§
1152.

2) Take the follow ng affirmative action:

a) Post copies of the attached notice at tines and pl aces
to be determned by the regional director. Copies of the notice shall be
furni shed by the regional director in appropriate |anguages. The
respondent shal | exercise due care to replace any notice which has been
altered, defaced, or renoved.

b) Ml copies of the attached notice in all
appropriate | anguages, wthin 20 days fromreceipt of this Oder, to

all enpl oyees enpl oyed during the payroll periods

3 ALRB Nb. 64 4,



whi ch include the follow ng dates: 1975 and 1976 harvest seasons.

c) Arepresentative of the respondent or a Board agent
shall read the attached notice in appropriate | anguages to the
assenbl ed enpl oyees of the respondent on conpany tine. The readi ng
shal | be at such tine and place as is specified by the regi onal
director. Follow ng the reading, the Board agent shall be given the
opportunity outside the presence of supervisors and nanagenent, to
answer any questions enpl oyees may have concerning the notice of their
rights under the Act.

d) Imediately offer Antonio Gall ardo and Carnen Gal | ardo
reinstatenent to their forner or substantially equival ent jobs w thout
prejudice to their seniority or other rights and privil eges, and nake t hem
whol e for any | osses they may have suffered as a result of the
di scrimnati on agai nst them

e) Notify the regional director, in witing,
wthin 20 days fromthe date of the receipt of this Oder, what steps have
been taken to conply herew th. Uoon request of the regional director,
respondent shall notify himor her periodically thereafter, in witing, of
what further steps have been taken to conply herew th.

ITIS FURTHER CRDERED that the el ection held at Agro
Qop on Gctober 22, 1975 be and hereby is, set aside. Dated: August
8, 1977

ERALD A BROM Chai r nan
RCBERT B. HUTCH NSON  Menber
HERBERT A PERRY, Menber

3 ALRB Nb. 64 5.



NOT CE TO WIRKERS

After a trial where each side had a chance to present their
facts, the Agricultural Labor Relations Board has found that we
interfered wth the right of our workers to freely decide if they want a
union. This Board has told us to send out, and read this Notice.

V¢ will do what the Board has ordered, and also tell you
t hat :

The Agricultural Labor Relations Act is a lawthat gives
all farmworkers these rights:

(1) to organi ze thensel ves;

(2) to form join or hel p unions;

(3) to bargain as a group and choose whomthey want to speak
for them

(4) to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5) to decide not to do any of these things.

Because this is true we promse that:

VE WLL NOT do anything in the future that forces you to
do, or stops you fromdoing any of the things |isted above.

Especi al | y:
VE WLL NOT refuse to rehire you because of the union;

VE WLL GFFER Antonio Gal lardo and Carnen Gallardo their
j obs back and pay themany noney they | ost because we didn't rehire

t hem

3 ALRB Nb. 64 6.



Dat ed:
AFRO ARCP

By:

Representati ve Title

This is an official Notice of the Agricultural Labor

Rel ati ons Board, an agency of the State of California.

DO NOI' REMOVE CR MUTI LATE

3 ALRB Nb. 64 1.
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STATE GF CALI FGRN A

BEFCRE THE AR AULTURAL LABCR RELATI ONS BOARD

AFO CRCP Cases Nos. 75-C&207-M
76-C&3-V
And 75-RG 211-M

WN TED FARM WIRKERS CF
AVER CA, AFL-A O

Jim ®nzal es, Esq., for the
General Qounsel . |

Peter Gohen for the Lhited A 1‘1‘}
Farm Wr kers of Aneri ca, gjh
AFL-A O

G B Witkins, Jr., BEsq.,
(DCressier, Soll & Jacobs) for

the Enpl oyer
Cavid C Ftzpatrick, Esg.,

(Duenow, Burke & Smth) for

Teansters Local 865

CEQ S ON
QARENCE LONE, JR, Admnistrative Law Judge: These cases began on

Cctober 16, 1975, when the Teansters ULhion Local 865, hereinafter the
Teansters, filed the instant Petition for Certification as the bargai ni ng

agent for the agricul tural
enpl oyees of Agro Grop, hereinafter the Enpl oyer. O Qctober

20, 1975, the Regional Drector for the Salinas Region issued a Decision
and Notice of Hection and Schedul ed the Hection to be hel d on Gt ober
22, 1975. Pursuant to that Qder, an

el ection was held anong the agricultural enpl oyees of the

enpl oyer, and the results of that el ection are as follows: 27 votes cast

for the Teansters, 25 votes cast for the Uhited
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Farm\Wrkers of Anerica, AFL-A O (herei nafter the FarmWWrkers), and
one bal lot was chal l enged. O Cctober 28, 1975, the FarmVrkers fil ed
obj ections to certain conduct affecting the results of the el ection
pursuant to Section 1156.3(CQ of the Act. The Certificate of Service of
the hjections indicates that the (bjections were served on Donal d
Dressle'r for the Enpl oyer and on George Pappy for the Teansters. Not-
wWthstanding this fact, on January 21, 1976, the Regional D rector
ordered the FarmVWrkers to serve the (bj ections or the declarations in
support thereof on the other parties in this natter; January' 13, 1976,
the Regional Drector ordered the C(bjections (onsolidated for hearing
wth the unfair |abor practice charges.

The unfair labor practice charges were filed by the FarmVWrkers on
Decenber 23, 1975 and January 7, 1976. A conplaint and Notice of Hearing
and the O der Consolidating the Cases were issued on January 21, 1976.
The onpl aint all eges that the Enpl oyer has violated Sections 1153(a) and
(c) of the Act by discrimnatorily laying off Belia Magana i n m d-

Sept enber, 1975 and by denoting Antonio Gallardo fromhis tractor driver
posi tion on ctober 23, 1975 because of said enpl oyees' synpathi es or
activities on behalf of the FarmVWrkers. The Gonplaint further all eges,
that the Enployer illegally assisted the Teansters organi zing effort by
its foreperson Luis Perez signing an authorization card for the Teansters
and hi s assi stance in obtai ning other enpl oyees signatures for the
Teansters in violation of Section 1153(b) of the Act. A though the

Certificate of service on the Gonplaint and Notice of
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hearing indicates that it was nmailed to the Enployer's Santa Mari a
of fi ces, on January 21, 1975, the Enpl oyer has deni ed
receiving it. Thus, the Enployer failed to file an answer to
the January 31, 1976 Conplaint. 1/

A second notice of hearing was served on the Enpl oyer at its
ARROYO QRANDE, Galifornia offices on Decenber 17, 1976. However,
al though the Enpl oyer failed to file an answer on both of these
occasi ons, the General Gounsel has not noved for Summary Judgenent based
on the Enployer's failure to answer the conplaint. Z In fact, and to the
contrary, the Enpl oyer at the hearing entered its Answers denying the
violations alleged in both the Conpl aint and the (bjections, wthout

obj ections. These cases were tried in Santa Maria, Galifornia on

January 24, 25, and 26, 1977.

1/ A the hearing, the Enpl oyer stated that he does not receive
any nail at the 1891 W Min Sreet, Santa Maria, Galiforni a
addr ess.

2/ At the hearing the Enpl oyer acknow edged its receipt of

the second Conpl ai nt and Notice of hearing as served on
Decenber 17, 1976, and stated that it had submtted a letter

to the Board' s Sacranento office denying each all egation of that
Gonpl aint.  However, the Ewl oyer did not have a copy of that
letter, and the Board's Executive Secretary’ s office has been
unabl e to | ocate such letter.
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FI NDNGS AND GONCLUS ONS

I. Jurisdiction

The Enployer is a sole proprietorship engaged in the cul tivation,
grow ng and harvesting of certain agricultural crops such as cauliflower,
beans and broccoli inits fields located in Santa Maria and Quadal oupe,
Glifornia

Accordingly, | find that the Enpl oyer is an agricul tural enpl oyer and
is engaged in agriculture wthin the neani ng of the
Act .

| also find that the FarmVWrkers and the Teansters are
| abor organi zations wthin the neani ng of the Act.

Il. The Alleged Whfair Labor Practices

Backgr ound

In July, 1975, the Farm Wrkers began trying to organize the
Enpl oyer's Agricultural VWrkers. Prior to this period of tine, the
Teansters had had a col |l ective bargai ning agreenent wth the Enpl oyer
covering such enpl oyees, but that agreenent had expired and had not
been renewed.

The FarmVrkers' organizing drive consisted prinarily of visits to

the Enployer's fields where the farmworker's organi zers passed out
| eaf | ets and sought to obtai n enpl oyees ' signatures on authorization
cards. Shortly after the Farmworkers' organi zi ng canpai gn began, the
Teansters initiated their canpai gn to organi ze the Epl oyers' workers using
the sane techniques. It's apparent fromthe wtnesses' testinony chat the
FarmVWrkers carried on the nost vigorous canpai gn escal ating their visits
to the Enployer's fields fromalternate daily visits in the nonths of

August and Septenber to daily
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visits beainnina in the latter part of Septenber and conti nui na
until the election., Cctober 22, 1975. The Teanster’s canpai an
was sianificantly less vigorous. In fact, the BEmwl overs’

W tnesses testified, wthout contradiction, that the Teansters
has visited the Emlover’s fields only three (3) tines before
the el ection.

In 1975, the Ewl over cultivated approxi natel v one thousand
(1000) acres. Approxinatelv four hundred (400) of those acres
were used to arow cauliflower; the bal ance of the | and was used
to arow broccoli, beets and beans. The enpl over enpl oved two (2)
field supervisors for its harvestina crews Esperanza Gnzal es
and Luis Perez. 3/ These supervisors were responsible for the
selection, hirina and firina of the enpl ovees on their respective
Cr ews.

A The Septenber, 1975 Lay-offs

Curi ng the peak harvest season, August, 1975, forwonan
Qnzal es enpl oved approxi matel v sixty (60) persons whose work
I nvol ved hoei na and thi nnina around the crops and the tieina
of the arow na cauliflower |eaves to protect the plant fromthe
sun. Forenman Perez supervi sed fromseventeen (17) to twenty (20)
enpl ovees whose job was principallv to cut and harvest the

nat ured produce. 4/

3/ The Parties stipulated and | find that these persons are and
were supervi sors wthin the meani na of the Act.

4/ The cuttina operation invol ves the use of a tractor whi ch
pulls a bin down the rows of crops i nto whi ch the enpl ovees

pl ace the harvested produce. Qhce the tractor reaches the

end of arow an enplovee turns it and re-directs it down
another row That emplovee is called a trailer-puller. The
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Bel i a Magana was hired by foreperson Gonzal es on July
17, 1975 to work on the Gonzal es crew Prior to 1975, Magana

had wor ked on f oreperson Gonzal es® crews in 1973 from June
until the end of the season, and in 1974 fromJuly 11 until
Septenber 13. Wnli ke many of the harvest workers, Magana is
afull-tinme resident in the area, residing i n Quadal oupe,
CGalifornia, only five (5 mles fromSanta Maria, Galifornia.
n Septenber 11, 1975, during one of the Farm\Vdrkers
organi zation visits to the Enpl oyer's fields, Migana signed an
authorization card for the Lhion. 5 Mugana was not an active
supporter of the FarmWrkers. Her only overt act of support
was her signing the authorization card. However, Mgana
testified that forewonan Gonzal es observed her signing the
Far m \Wr ker card.

O Septenber 12, Magana was inforned of her |ay-off by

f or ewonan Gonzal es, and she was tol d that she woul d be re-

called to work within a short period of tine. Magana testi -
fied that Gonzal es did not state the reason for her |ay-off.

4/ contd.—trailer puller positionis the position fromwhich
the Enpl oyer allegedly demoted Antonio Gallardo in Gctober, 1975,
5/ The General (ounsel offered two authorization cards contai ni ng
Magana' s purported signatures. Magana testified that

she signed General Gounsel's exhibit 5 on Septenber 11, 1975
while still in the Enpl oyer's enpl oy and that General Gounsel s

4 was signed for her during a Farm\Wrker organi zer's visit

to her hone, while she was taking a bath. Magana testified

that she could tell the difference because the handwiting

on General Gounsel's 4 was too good to be her own. | accept

this explanation and credit the wtness's testinony on this natter.

-6 -
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Magana was not recalled to work after her lay-off in 1975.
According to her testinony, Magna did not apply to the
Enpl oyer for work in 1976 because of a friend of her’s

Aicia Riiz Parez, had requested work for both of themto fore-

wonan, Gonzal es and had been told that there weren’'t any openi ngs.

As regards the | ay-of f of Magna, (Gonzal es testified that
in Md-Septenber, 1975 she laid off over half of her crew and
that she infornmed the enpl oyees that the | ay-off was because
of a lack of work. The bal ance of her crewwas laid off wth-
in a short period of tine because they had caught up in the
tieing of the cauliflower and had to wait for the next crop to
cone in. (nzales stated, wthout contradiction, that the |ay-
offs are nornal inthe early fall during the Enpl oyer’s harvest
season.

Gonzal es testified the she took a two (2) week vacation
during the 1975 lay-off, and that she has regularly used this
period for her vacations. onzal es al so deni ed havi ng any
know edge concerni ng Magana’ s Lhi on synpat hi es.

Paragraph 5(a) of the Conpl aint alleges that Magana was
laid off out of line of her seniority because of her support
for the FarmWrkers. However, at no tine during the trial of
this case did the General Counsel produce any evidence to
indicate the seniority of those enpl oyees who had been
retai ned by forewonan Gnzal es crew after Magana' s | ay-of f.

In fact, Gonzal es testified wthout contradiction, that she
laid off her entire crewin Septenber, 1975.
The General (ounsel urges the fact that Magana had signed

an authorization card for the FarmWrkers as a basis for
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finding anti-union aninus in Magana' s | ay-off. The facts,
however, indicate that although Magana signed a Farm \Wr ker
card while on the Enpl oyer's premses, so did a nunber of her
co-workers, at the sane tine.
Even if we assune, in the face of Gonzal es denial, that
Gonzal es had known that Magana was a Farm \VWr ker supporter,
that fact would not, perforce, require an inference that Magana
was | aid off because of her Farm\Wrker synpathies. The facts
adduced at trial showthat Gonzales laid off her entire crewin
m d- Sept enber because of a lack of work for that crew

The General (ounsel has the burden of proving by a pre-
ponder ance of the evidence that Magana' s |ay-off was notivated
by anti-union animus. DL Mg. Inc. 202 NLRB 970(1973) 82

LRRVI812; Industrial Products, Inc. 216 NLRB No. 24(1975),
88LRRMI 1648. I n proving such notivation, the General Gounsel

is not required to produce direct proof of the enployer's state
of mnd, but nay rely upon circunstanti al evidence. Lapeer
Metal Products (o., 134 NLRB 1518(1961) 49 LRRMI 1380; S andard
Dy VAl l Products, Inc. (CA3, 1961) 188 F.2d 362, enforcing

91 NLRB 544. However, such indirect circunstantial evidence
nust be substantial and sufficient to support an inference of
discrimnatory notivation of the enpl oyer charged w th havi ng

violated the Act. NNRBv. F(RDRADOS MCA ORP. (CA- 2, 1958)

258 F. 2d 457, 42 LRRM 2620 denying forcenment to 115 NLRB 1046;
European Cars Ypsilanti, Inc. 136 NLRB 1595 (1962), 50 LRRV

1058; Phillips & Buttorff Mg. . 96 NLRB 1091 (1951), 29 LRRV
L))(. Inviewof the foregoing, | find that the General Gounsel

has failed to carry his burden of proof on this issue, and I,
-8-
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accordingly, find that Magana’' s |ay-off proper.

At the beginning of the hearing in this case, the General
Gounsel noved to anend paragraph 5(a) of the Conplaint to
include the nanes of Alicia Riiz Perez and Jose Perez as
additional alleged discrimnatees. | wll permt the Arend-
nent and, treat it as denied by the Ewployer. | amgranting
the anendnent because the anendnent relates directly to alle-
gations which were nade in the original Charges, and because
the Enpl oyer was given an opportunity and did present contra-
dicting evidence in support of its position that the |ay-offs
were lawful . Mreover, the Enpl oyer did not claimto be pre-
judiced inits ability to defend agai nst the proffered anend-
nent, and these i ssues have been fully litigated at trial.
Sarkville Inc. 219 NLRB No. 118 (1975), 90 LRRM 1154; NRB v.
DNONGIL @ (CA2, 1952) 201 f.2d 484, 31 LRRV 2233, en-
forcing 96 NLRB 1435; NLRB v. JACK LA LANNE (CA-2, 1976) 539
F.2d 292, 92 LRRM 3601, enforcing 218 NLRB No. 134, 89 LRRM
1836; Myjestic Metal Specialties, Inc. 92 NLRB 1854 (1951),
27 LRRM 1332.

Aicia Riiz Perez worked for the Ewpl oyer fromJuly 14,
1975 until Septenber 2, 1975. During one of the FarmVWrker’s
visits to the Enployer’s fields Alicia signed an authorization
card for the FarmWrkers. Aicia testified that she did not
actively engage in canpai gning for the FarmWrkers, and that
her signing the authorization card was the only Uhion activity
that she had engaged in. Aicia alsotestified that Gonzal es
had not been present when she signed the card. However, Aicia

stated that Doris Noonez, a | eadwonan on her crew had observed



her signing the FarmVWrker card. 6/ As aresult of this alleged threat,
and despite the fact that she had wanted to work until the end of the
harvest season, Alicia quit her job wth the Ewpl oyer on Septenber 2,

rather than be laid off. After quiting the job Alicia i nmediately returned
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to Mexi co, and did not again
seek work wth the Ewl oyer until the summer of 1976.

In July 1976, Alicia applied for work to foreperson
Gnzales. Alicia was told that there was no avail abl e work
because the Enpl oyer had planted | ess cauliflower than in the
year before. 7/ Accordingly, Alicia was not hired by the enpl oyer
in 1976.

For eper son Gonzal es deni ed havi ng had any conversation

6/ During the hearing extensive testinony was taken on the issue
of whet her Noonez was a supervisor wthin the neaning of the
Act. Inviewof ny ruling on the issue of Alicia s all eged
lay-off, I will not rule on this issue.

7/ Aiciatestified that she had applied for work twice in
1976, once by tel ephone to Gnzal es in June and again in

person in July. However, Gonzales testified that Aicia
applied for work only one tine in 1976. In view of ny

ruling concerning events occurring in 1976 invol ving Alicia and
Magana, it is not necessary for ne to resolve the credibility

i ssue posed by this conflicting testinony.

- 10 -
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with Aicia concerning enpl oyers signing cards for the FarmVrkers.
According to Gnzales, Alicia inforned Gnzal es that she and her sister
were quitting because they wanted to return to to Mexico. (Gonzal es al so
testified that it had been Alicia' s practice in the past two years to

quit work in the early fall of the year.

By her own testinony, Alicia admts and | find that she voluntarily
quit her job on the Enpl oyee's crew on Septenber 2, 1975. The General
Gounsel urges/ however, that Alicia s quitting was caused by forewonan
Gonzal es' statenent to Alicia wherein Gnzal es told Alicia of her intent
to lay-off those enpl oyees who had signed cards for the FarmVWrkers. |

do not credit Alicia s testinony concerning this all eged conversati on.

Frst of all, it is nanifestly clear fromthe record evi dence
that Alicia nornally quit her job on the Enpl oyer's crews in the
early Fall and returned to Mexico. 8/

After quitting her job in Septenber, 1975, Aicia followed her
usual practice and returned to Mexico. In light of the above, | am not
convinced by Alicia s testinony that she had intended to work at the
Enpl oyer's fields until the end of the 1975 season. |f she had had such
intent, it woul d appear that she woul d have worked until being laid off.

To draw a contrary concl usi on woul d require the

unreasonabl e finding that Alicia had quit before being | aid off because

8/ Aicias wrk record wth the Enpl oyer was as foll ows: 1973, fromJuly
30 until Septenber 18, 1974 fromJuly 15 until August 24, and 1975 from
July 14 until Septenber 2.

- 11 -
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she feared being laid off. Prior tothis tine, Aicia had

been, for the past three years, a seasonal farmworker.

Surely, in that period of tine she had experienced being laid
off. It is therefore an unwarranted inference to find that

she was afraid of being laid off by the Enpl oyer in 1975.
Accordingly, | find that forewonman Gonzal es did not threaten
Aicia as above discussed, and | find that Alicia s resignation
fromher job wth the Enpl oyer in Septenber, 1975 was a
voluntary act in accord wth her previous work history with the
Enpl oyer.

A though the General (ounsel sought to anend the Conpl ai nt
to allege that Jose Ruiz had been unlawfully laid off, no
evidence was offered in support of this allegation. |nasnuch as
this allegation is presunptively denied, | find that Jose Riiz

was properly laid off. DL Mg. Inc., supra.

The Enpl oyer concedes that it re-called certain enpl oyees
after its Septenber, 1975 lay-off. It is also clear that the
Enpl oyer did not recall Magana after that |ay-off. In fact,
Magana has not worked for the Enpl oyer since her |ay-off.

The General Gounsel urges that the Enpl oyer be found
guilty of violating Section 1153(c) of the Act by it's
failure to recall Magana and Alicia Ruiz follow ng the
Septenber, 1975 lay-off and by the Enpl oyer's failure to enpl oy
themin the 1976 season. Though both of the Charges underlying
this Gonplaint raised allegations of illegal discrimnation
the Enployer's recall of workers follow ng the Septenber, 1975,
| ay-off, the alleged discrimnatory refusals to recal | Magana

and Alicia Ruiz Perez were not raised in the Conpl ai nt.

- 12 -



© 00 N o o B~ W DN PP

el <
W N Rk O

e e
o o b

17
18
19
20
21
22
23
24
25
26
27
28

Notw thstanding this fact, these issues were, in fact, litigated
by the Parties at the trial of this case. Uhder the circum
stances, it woul d have been proper to anend the Conplaint to

I ncl ude such allegations. Sarkville Inc., Supra.

Even though the Enployer’s failure to rehire Magana and
Aicia during the 1976 season occurred after the Conpl ai nt had
been i ssued, the Conpl aint col d have been anmended to include

additional Alegations of unlawful interference and di scri mna-
tion because such anendnents woul d have invol ved simlar and
rel ated acts occurring after the Charges, and they woul d not
have invol ved al |l egations of the violation of previously
unnent i oned provisions of the Act. Marine boks & S ewards
(Pacific Areri can Shipowners Assoc.) 60 NLRB 1099 (1950), 26

LRRVI 1316; NLRB v. FANT MLLING GQ (US Sup G, 1959) 360 US

301 44 LRRM 2236 reversing 258 F.2d 851, 42 LRRVI 2566; N_RB v.
ANCHR ROME MLLS INC (CA5,, 1956) 228 F.2d 775 37 LRRM 2367

enforcing 110 NLRB 956, 35 LRRM 1172.

However, General Gounsel has not noved to anend the
conpl ai nt to enconpass the Enpl oyer’s al | eged di scrimnatory
failure or refusal to recall Mxgana and Alicia Riiz in 1975
or torehire themfor the 1976 season. | therefore, wll not
rul e on those issues because they are not properly before ne.

G asgow I ndustries, Inc. 210 NLRB 121 (1974) 86 LRRV 1203;

Anrerican Motros Corp. 214 NLRB 455 (1975) 87 LRRM 1393; Horida

Seel Gorp. 224 NNRB No. 8 (1976), 92 LRRM 1266.
B THE ALLEGD | LLEGAL ASS STANCE

As stated earlier, foreman Luis Perez was the forenman

over the Enployer’s cutting crew During the trial of this

- 13-
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case, two enpl oyee nenbers of that crewtestified and forenan
Ruis admtted the foll ow ng sequence of events: In late July or
early August, 1975, at about 2:30 p.m, organi zers for the
Teansters Lhion cane into the fields where Perez's crew, about
17 enpl oyees were working. Uoon seei ng the organi zers, Perez
stopped his crew fromworking and al l oned the Teansters to
talk wth the enpl oyees and solicit their signatures to
aut hori zation cards. Perez hinself signed a Teanster card
during this incident in plain viewof the enpl oyees on his
crew Qher enpl oyees signed Teanster cards during this
interruption including the Enpl oyer's wtness, Mguel Sanchez.
The FarmVerker's witness, Patricio Hores, testified that he
observed Perez signing the Teanster card during this incident,
and that Perez had urged to himto cone down to where the
Teanst er organi zers were assenbl ed wth the ot her workers
during this interruption.

This is a clear violation of Sections 1153(a) and (b)
of the Act. By permtting the Teansters to cone into the
fields during the enpl oyees working tine and to solicit
aut hori zati on cards on such occasion, foreman Perez clearly
rendered illegal assistance to the Teanster's organi zing efforts,

Howard Qreations, Inc. 212 NLRB 179 (1974) 87 LRBM 1466; Senco

Inc., 177 NLRB 882. By urging enpl oyee Hores to cone and tal k
wth the Teanster organizers, | find that Perez was soliciting
enpl oyee Hores to sign a Teanster authorization card in viola-

tion of Sections 1153(a) and 1153 (b) of the Act. Seavi ew Manor

Home, 222 NLRB Nb. 94, 91 LRIRM 1198? Mic's Shco 'n Save, 215

NLRB No, 25, 88 LRRM 1478. Mreover, | find that foreman' s

- 14 —
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Perez's act in signing a Teanster card, under these circunstances,

and in full viewof the enpl oyees whom he supervi sed constituted
a separate violation of Sections 1153(a) and (b) of the Act.

The coercive effect upon an enpl oyee review ng this act while
bei ng requested by a Teanster Agent to sign a card, while in

full view of forenman Perez, cannot be chal | enged.

C THE ALLEED D SCR M NATI ON AGAI NST
ANTON O GALLARDO AND H S DAUGHTER
CARMEN

In paragraph 5(d) of the Gonplaint, the General Gounsel
al l eged that the Enpl oyer had di scri mnated agai nst Antoni o
@Gl | ardo because he had served as the FarmVrker's Cbserver
inthe election by denoting hi mfromthe tractor-pul | er job.
However, the record evidence indicates that Gallardo only per-
forned this work three (3) tines in 1975, and all three of
t hose occasions occurred after the el ection, i.e. on Qctober 30,
Novenber 6 and 7. Accordingly, | find that Gal |l ardo was not
di scrimnat ed agai nst in the assignnent or tractor-pul | er work
as charged in the Gonpl aint.

At the hearing, | permtted the General Gounsel to anend
the Gonplaint to allege that in February, 1976, and conti nui ng
thereafter, the Enpl oyer discrimnated agai nst Antonio Gal | ardo
and Carnen Gallardo by refusing to enploy themfor the 1976
season. | granted such pernmssion even though the al | eged
conduct had occurred after the Conpl aint had been i ssued
because the facts concerning the all eged viol ation were
conpl etely within the Enpl oyer's know edge and i nvol ved t he

sane W t nesses who were needed and schedul ed to testify con-
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cerning the original Gonplaint My estic Metal Specialties, Inc.,

supra. Mreover, the Enpl oyer did not claimprejudice toits
ability to defend agai nst the amendnents, and the anendnents did
not allege violations of previously unnentioned provisions of

the Act. Pacific Awverican Shi powners Assn., supra.

Antonio Gallardo has a .long history of working for this
Enpl oyer, goi ng back to 1965*, when he was fired for drinking on
the job. He didn't work for this Enpl oyer again until 1972.

S nce 1972, Gillardo has worked each season for this Epl oyer,
and hi s periods of such enpl oynent are:

March 1, 1972 until Novenber 5, 1972

April 9, 1973 until Novenber 3, 1973

February 21, 1974 until Novenber 2, 1974

Septenber 9, 1975 until Novenber 18, 1975.

Duri ng the Whion canpai gn of 1975, Gillardo was an open
supporter of the FarmWrkers. He wore a Farm VWr ker button,
and passed out FarmVWrker literature to ot her enpl oyees while
on the Enpl oyer's premses, and he distributed Farm \Vér ker
|eafl ets at retail stores in the area on the weekends. Antonio
al so served as the Farner \Wrker observer at the Qctober
el ection hel d anong the Enpl oyer's enpl oyees. Antoni o' s
supervi sor in 1975 was forewnan, (onzal es.

Both Gnzal €' s and the Enpl oyer's owner, Sanbonmatsu adm t
that they knew of Antoni o' s union synpat hi es.

Antoni o worked until the end of the 1975 season. However,
when he and his daughter applied for work at this Enpl oyer
for the 1976 season they were not rehired.

Carnen Gallardo is Antoni0's daughter. She, too, has

regul arly worked for this Enpl oyer, and her periods of such
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enpl oynent are as foll ows:

Novenber 5, 1972 until Novenber 19, 1972
Qctober 10, 1973 until - Novenber 3, 1973
March 6, 1974 until Novenber 2, 1974
July 5, 1975 until Novenber 18, 1975

Gonzal es was al so Carnen's supervisor. In fact onzal es

had hired both Antonio and Garnen in 1974 and 1975.

In February or March, 19"76 Antonio and Carnen Gl | ardo
asked forewonan Gonzales for a job for 1976 season. (onzal es
told the Gallardos that she didn't have authority to hire them
and that they woul d have to. talk wth the owner, Sanbonnat su.
The Gallardos went directly to 'the Enpl oyer's of fi ces where
Carnen, who speaks fluent English, then repeated the request for
jobs for herself and her father to M. Sanbonnat su. According
to Garnen's testinony, Sanbonmatsu refused to hire them saying
that he didn't have work for them and that he didn't plan to
plant nuch cauliflower in 1976. Carnen further testified that
during this conversation, Sanbonnatsu nentioned the fact that
her father had been naned in 'Unfair Labor Practice Charges
filed agai nst the Gonpany by the Farm Vérkers.

Gonzal es admtted refusing to hire the Gl | ardos and
referring themto Sanbonnat su, but she denied telling themt hat
she didn't have authority to hire them Gonzal es expl ai ns her
actions regarding the Gall ardos by stating that she was havi ng
personal problens, and that she was considering quitting her job
at the tine. However, Gonzales didn't quit her job, and she
admts that she hired other people for her crewafter the
@l | ardos had applied for work.

Sanbonnats u admts refusing to hire the Gl ardos, but

deni es nentioning the Whfair Labor Practice Charges.

- 17 -
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Sanbonnat su al so admts that he didn't advise or request that
Carnen and or her father re-apply for work at a later tine in
the season. He explained this omssion by stating that he
thought that it would be better for themto stay wherever they'd
be able to | ocate steady work.

Sanbonnat su testified that he had decided to reduce his
crop of cauliflower by fifty percent (50% in the 1976 season
because he had not been satisfied wth the narket price of
cauliflower. This decision significantly reduced his need for
wor ker s because the crops whi ch he increased in his acreage
did not require as nuch manual |abor as cauliflower. For
exanpl e, beets are harvested by a digger nmachi ne and truck, and
beans are harvested by machi ne.

Carnen Gal lardo testified that although she doesn't know
how nuch work the Epl oyer had when she applied for work;
the Enpl oyer usual ly started thi nning the crops in March or
April of each year. The Ewl oyer admts that the Broccoli harvest
season for 1976 began in February of that year. A though,
Gonzal es admtted that she hired additional enpl oyees for her
crew after the Gallardos had applied for work, no evidence was
of fered to show exactly when Gonzal es hired her next worker in
1976 or the nunber of workers hired at that tine.

In ny view evidence concerning the date and nunber of
the next workers hired by Gnzal es i s unnecessary. It is
apparent to ne that the Enpl oyer disregarded its nornal hiring
procedures when confronted with the applications of Carnen and
Antonio Gallardo, and I amnot persuaded of the necessity for

that deviation as testified to by Gnzal es. Throughout his

-18-
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testimony Sanbonraat su repeatedly stated that he did not hire
enpl oyees for his harvest crews. He al so repeated y deferred
answeri ng questions about the Enployer's hiring practices by
explaining that his supervisors handl ed such natters. Notwth-
standi ng these facts, he elected to pass on the Gl | ardos
appl i cations. Mreover, Sanbonnatsu admtted that he had

recei ved the Wnfair Labor Practice Charges fromboth the Board
and the Lhion; (It mght be noted that the Whion had addressed
the Charges to the Enpl oyer's 1891 Vst Main Street, Santa Monica
address) he al so admtted di scussing those charges wth the
Board' s investigating agent in January, 1976. In view of the
short period of the Board' s existence, and its controversial
nature, it is nore than conceivabl e that Sanbonnat su renenbered
and nentioned those charges in his conversation wth Carnen

@Gl | ar do.

Accordingly, | wll credit Carnen' s testinony concerning her

conversation with Sanbonnat su.

Gonzal es testified that she had di savowed having authority

to hire the Gil | ardos because she was consi dering quitting her
j ob. Sanbonnat su testified, however, Gonzal es had the
authority to hire the Gall ardos when they applied. Yet isis
not expl ained why their applications had to ereferred to him

During her testinony concerning this incident, Gnzal es was,

- 19 -
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in ny opinion extrenel y evasive. Her deneanor while testifying
onthis matter was agitated and nervous unlike the confident,
forthright denmeanor which she exhibited when testifying on
other matters including the tines when she admtted engagi ng
in certain conduct conpl ained of in the (hjections. Gnzal es
has been enpl oyed by this Enpl oyer since 1961, and she has
been hiring workers for this enpl oyer for at |east three (3)
years. Having exercised this authority, and know ng the
Enpl oyer' s needs, there is absol utely no reason given regarding
why she woul d defer hiring enpl oyees for her crewto Sanbonnat su
as she did in the Gallardos case.

Sanbonmat su admtted that he suspected that Carnen Gal | ardo
was a FarmVWrker supporter; onzal es admtted know ng of
Carnen's Lhion synpathies. It is apparent that both knew of

Antonio's activities as (bserver for the FarmWrkers in the

el ecti on.
Prior to the hearing of this case, General (ounsel had
subpoened t he Enpl oyer's payrol|l records. Copies of the

payrol | records for 1975, Enployer's Exhibit 2 and for 1976,

Enpl oyer's Exhibit 3 were admtted into the record. Having
reviewed those records, | can only conclude that they are

i nconpl ete. The records purport to showthe entire crews
supervi sed by forewonman Gnzal es during the Enpl oyer's August
peak season of both years. However, the 1975 record, Exhibit

2 doesn't contain Antonio Gallardo' s nane, and there is no

pute that he worked on the Gnzal es crew The 1976 record,

Enpl oyer's Exhibit 3 purports to contain the nanes of onzal es' s

crewon the first two (2) sheets of that docunent. Thirteen

- 20 -
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of the nanes on the second page are repeat entries off the
first page. Mreover, of the two (22) peopl e shown to be
enpl oyed on Gonzal es crew during August, 1976, twel ve (12)
of themare not shown as having worked on her crewin the
previ ous year.

Athough I ammndful o-f the fact that we are deal ing,
here, wth mgratory seasonal workers, | aminpressed with the
ast oni shnent shown by M. Sanbonnat su when he was shown the
conposition of the 1976 crew Sanbonnatsu admtted that it
woul d be unusual for himto find seven (7) new nanes out of a
crew of twenty (20) peopl e.

Sanbonnat su al so testified that he visited his fields
everyday. In viewof that fact, | woul d expect that he woul d
have noticed the nunber of new peopl e being hired by his super-
visors. Neverthel ess, he admtted that his supervisors nornally
give preference to their forner enpl oyees when hiring workers
for the new season. Even if there were no work avail abl e when
the Gallardos applied, and | don't think that there is suffi-
cient evidence to so find, it woul d appear that the Epl oyer
woul d have deferred to its established policy by either
advi sing the Gal | ardos when work woul d be avail abl e or advi si ng
themto apply later. |1 can only conclude that the Enpl oyer's
deviation fromits established hiring policy and procedure
inthe Gallardos' case was because of the Gallardos synpat hi es
and prior activities on behal f of .the FarmVWrkers and in order
to chill such support or simlar activities in violation of
Section 1153(a), and (c) of the Act. Gould, Inc., 222 NLRB No. 28
(1976) 91 LRRM 1223.
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It is true that the Enpl oyer rehired Patricio Hores in
the 1976 season. That fact al one doesn't rebut the inference
or discrimnation caused by the Enpl oyer's actions towards
the Gallardos. Reserve Supply Gorp. of Long Island, Inc.,
140 NLRB 330 (1962) 52 LRRM 1012, enforced (CA-2, 1963} 317 F.2d

785, 53 LRRM 2374. Hores qtrit his job before the el ection and
didn't vote, and he wasn't the FarmWrkers Cbserver. To chill
union activity it's not necessary for the Enpl oyer to refuse to
re-hire every laid-off Uhion adherent. Such di scouragenent can
be acconpl i shed fay nmaking an exanpl e of sone of them

NLRB v. SHEED BROMW Mg. Q. (CA-7, 1954) 213, F.2d 163, 34
LRRM 2278, enforcing 103 NLRB 905, 31 LRRM 1591; NACHVAN CORP. V.

NLRB (CA-7), 1964) 337 F.2d 421, 57 LRRM 2217, enforcing 149
NLRB 23, 55 LRRM 1249.
[11. The (hjections

As noted earlier in this Decision, on January 21, 1976 the
Drector for the Salinas region ordered the FarmVWrkers to
serve the (hjections or Declarations in support thereof on the
other parties in this natter. However, the Enpl oyer denies
bei ng served in accord wth that order. Neither the General
Gounsel nor the FarmWrkers have offered any proof to rebut
the Enpl oyer's denial of service. Unhder the circunstances,
it is ny conclusion that the (bjections shoul d be di smssed
because the FarmWrkers have failed to properly file themin
accord wth Section 20365 of the Board' s regul ati ons.
Interharvest, Inc. 1 ALRB No. 2; Fulton Instrument Go., 196

NLRB 213, (1972) 79 LRRM 1661; Vdérner Brake & Qutch, PS Dv.,
194 NLRB 499(1971) 78 LRRMV 1688.
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Notw thstandi ng ny dismssal of the (jections, it is ny
conclusion that the Hection should be set aside. | drawthis
concl usion because it is ny finding that foreman, Perez's ill egal
assi stance to the Teansters during their organizing canpaign illegally

interfered wth the election in this case. Mssion Tire and Rubber (.,

208 NLRB 84 (1974) 85 LRSM 1550.
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V. Recommended O der

For the reasons di scussed above, | recommend that the

followng Oders be issued by the Board in this natter:

1.

That all egations nunbers 5(a) and 5(d) of the Conpl ai nt
and the (hjections to the Hection be dismssed in their
entirety;

That the Board refuse to Certify the results of the

Qct ober 22, 1975 Hection and order that a new el ection

be hel d at the Enpl oyer's premses in its peak harvest

season of 1977;

That the Enpl oyer be ordered to pl ace the nanes of
Antonio and Carnen Gallardo on a preferential hiring
list for the 1977 season for enpl oynent on the first
avai |l abl e open positions consistent wth their skills
and availability;

That the Enpl oyer be ordered to pay back-pay to Antoni o
and Carnen Gallardo, less their interimearnings,
conputed quarterly starting on the date that they were
first refused enpl oynent by the Enpl oyer in 1976 until
the date on which the | ast seasonal harvest worker
worked for this Enpl oyer in the 1976 harvest season;
That the Enpl oyer be Odered to CGease and Desi st
engagi ng i n Gonduct viol ative of the Act;

That the Enpl oyer be O dered to nail the foll ow ng

Notice to all harvest enpl oyees whomit enpl oyed in
1975; and to read it at an assenbl ed neeting of its
harvest enpl oyees at a tine and pl ace to be determ ned

by the Board, and to post the said Notice in its Ofices

- 24 -
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and on Al enpl oyee bulletin boards fromJuly 1, 1977
until Novenber 1, 1977:

NOTT CE
TO ALL EMPLOYEES

THE STATE AGR QULTURAL LABCR RELATI ONS BOARD HAS FOLND
THAT AGRO CRCP HAS VI QLATED " CERTAI N PRO SIONS CF THE STATE'S
AR QULTURAL LABCR RELATION S ACT.  THEREFCRE, THE MANAGEMVENT
CF AGRO CRCP HAS BEEN CROERED TO ADM SE YQU GF THE FOLLOWVNG
NATTERS.

QLR EMPLOYEES ARE FREE TO FCRM CR JA N CR ASSI ST ANY
LABCR LN ON VWA CH THEY [CES| RE TO REPRESENT THEM FCR THEI R JCBS
WTH TH S COVPANY.

NO MEMBER OF THE MANAGEMENT CR SUPERVI SION OF AGRO CRCP
WLL | NTERFERE WTH YOLR EXER] SE OF THOBE R GHTS, NOR WLL
ANY MEMBER CF MANAGEMENT @ VE ANY UNLAWFUL ASSI STANCE TO ANY
UN ON WA CH | S SEEKI NG TO REPRESENT YOU

VE WLL BVPLOY CARMEN AND ANTCN O GALLARDO ON THE FI RST
AVA LABLE JOBS QONSI STENT WTH THE R SKI LLS AND AVA LABI LI TY
IN THE 1977 SEASON

VE WLL ALSO PAY BACK- PAY TO BOTH CARMVEN AND ANTCN O
GALLARDO FCR THE WAGES WA CH THEY LCBT BECAUSE OF OUR REFUSAL
TO BMPLOY THEM | N THE 1976 SEASON

Agro Qop

This Decision and the foregoi ng "Recormended O ders are hereby

.-'__:'-'"..-f-f,_-a'{__:_' 7 s

mT R DTRRmT T

CLARENCE LOVNE, JR.
Ad hog Admi nistrative
Law Judge

hereby respectfully submtted.
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