STATE GF CALI FORN A
AR GLTURAL LABCR RELATI ONS BOARD

BUD ANTLE, INC. ,

Respondent , No. 76-CE24-M

and

UN TED FARVI WIRKERS
F AR CA AFL-AQ

3 ALRB NO 56

Petitioner.
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Thi s deci sion has been del egated to a three-nenber
panel . Labor Code Section 1146.

O April 4, 1977, admnistrative | aw of fi cer
Bernard S. Sandow i ssued hi s deci si on recommendi ng di smssal of
the conplaint in this case. The general counsel and charging party
filed tinely exceptions.

Havi ng revi ewed the record, we adopt the admnistrative
| aw of ficer's findings, conclusions, and recomendations in their
entirety. The conplaint is hereby dismssed inits entirety.

Dated: July 19, 1977

R GHARD JGHNSEN JR, Menber

RONALD L. RJU Z, Menber

RCBERT B. HUTCH NSO\, Menber
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STATE G- CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of:
BUD ANTLE, I NC ,

Respondent

CASE NO. 76-CE-24-M

and DECISION

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Petitioner.

e N N N N N N N N N N N

HARRY DELI ZONNA, By JIM QONZALEZ, Legal Counsel for Agricul tural Labor
Rel ati ons Board, of Salinas, appearing for General Counsel .

TITGHELL, MALTZMAN MARK, BASS & CHLEYER By R CHARD D MALTZMAN Esq.,
of San Franci sco, appearing for Respondent.

JEROME COHEN SANFCRD N NATHAN W DANEL BOONE E M CHAEL HEUMAN 1 T,
LINTON JOAQU N G.ENN ROTHNER TGM DALZHL L, By PH LI P BAPTI STA Qounsel
and ALLYCE KIMERLING Legal Wrker, of Salinas, appearing for Petitioner.
A contested Hearing was commenced March 14, 1977; before BERNARD
S. SANDON Admnistrative Law GOficer, and testinony and evi dence was,
taken March 14, 15 and 16, 1977, in Salinas, CGalifornia, until concl usion.

Wtnesses Ignacio Arreguin, Mguel Arreguin Mreno, Gonzalo Torres, Arturo

Queva, John W Buffington
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Bob Merino and Robert Antle were sworn and testified. The noving
papers, pleadings, answers, notions, anendnents and notices

were narked and admtted accordingly. Respondent's Exhibits A
DFKL MNQand R and General (ounsel's Exhibit 7 and Petition
er's Exhibit 2, were received in evidence subject to cross-exam

I nation.

Al parties were given full opportunity to participate
inthe Hearing. After the close thereof the General Counsel,
Petitioner and Respondent filed a witten brief in support of
its respective position tinely, which were read and consi der ed
by the Admnistrative Law Ofi cer.

Based upon the testinony of the w tnesses, exhibits,
matters of record and noving papers, stipulations of counsels
and the entire record, including ny observation of the deneanor

of the wtnesses, | nmake the follow ng findi ngs, conclusions and
reconmended deci si on:

PRELI M NARY

That at the commencenent of the Hearing, General QCounsel
noved to Anend its Gonpl aint by noving papers Exhibit 4, which in
effect changes only the date setforth in paragraph 5 (a) of the
original conplaint fromJuly 15, 1976, to June 28, 1976, and no
obj ecti ons bei ng nade, the change of date was so ordered; and
General Qounsel further noved to Amend its Conpl ai nt by noving
papers BExhibit 5, which in effect adds a paragraph 8 to the

original conplaint, a newand further unlawful act, and no objection

bei ng nade, the sanme was ordered added. Each and both of said
Arendnents are noted as deened deni ed by Respondent.

I T 1S ADMTTED BY THE PLEAD NGS:
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That the copy of the original charge as filed by the
Lhited FarmVWrkers 0 Anerica, AFL-AQ hereafter URWon August
8, 1976, was duly served on respondent on July 30, 1976;

That Respondent is a corporation and i s engaged in
agriculture in Mnterey Gounty and is and was a agri cul tural
enpl oyer wthin the neaning of the Agricultural Labor Rel ations
Act hereafter the Act; and

That UFWis now and was a | abor organi zation wthin the
neani ng of the Act.

Accordingly, it is so found.

ALLEGATI ONS, DENALS, DEFENSES

The conplaint alleges that respondent has viol ated Sections
of the Act, and is charged wth the fol | ow ng:
1. Interfering wth, restraining and coercing its enpl oy-
ees in the exercising of their rights guaranteed in Section 1152
of the Act by on or about June 28, 1976, by and through Arturo Doe
fail and refuse to reinstate Ignacio Arreguin, hereafter |gnacio,
to his sane or substantially equival ent position of enpl oynent
and seniority;
2. Engaging in unfair |abor practices affecting agriculture
wthin the nmeani ng of Section 1153 (a) and Section 1140.4 (a)
of the Act, by its purported acts as setforth above;
3. Dscrimnating inregard to hire, tenure and/or terns
and conditions of enpl oynent to di scourage union activities and
therefore engaging in unfair |abor practices affecting agriculture

w thin the neani ng of Section 1153 (c¢) and Section 1140.4 (a) of

the Act;
4. Dscrimnating against Ignacio, in violation of Section

-3-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1153 (d) of the Act In that he testified in a prior hearing of
the ALRB and he was refused reenpl oynent because of testifying in
a prior hearing before the ALRB.

The Answer deni es that Respondent has viol ated the Act
and/ or any Sections thereunder, and setsforth the further defenses:

1. Denies that any acts and actions of Arturo Doe, if there be any,
are bindi ng upon respondent as if perfornmed by respondent, as he is a
supervi sor wthin the neaning of Section 1140.4 (j) of the Act, and
therefore a agent of respondent;

2. That the proper neans for relief would have been for Ignacio to
foll owthe grievance procedures, if there were any unlawul activities
violating his rights, as setforth in the collective bargai ni ng agreenent in
effect at that tine between respondent and the Teansters et al., Local 890,
whi ch Ignacio failed to conply wth;

3. That Ignacio had no seniority in rehiring for the next
season;

4. That on Decenber 15, 1976, there was was a neeting whi ch was
valid and with the purpose of the UFWand Teanst er and respondent
represtatives agreeing to a settlement and dismssal of all unfair |abor
practices upon the reenpl oynent of and full seniority reinstated to | gnaci o
wth his imedi atereturn to work as the satisfaction of the settlenent.

SECTIONSs G- THE ACT
SECTI ON 1153 G- THE ACT - EMPLOYER  UNFAI R LABCR PRACTI CES

"It shall be a unfair labor practice for a agricultural enpl oyer to do any of
the fol | ow ng:

(a) Tointerfere wth, to restrain, or coerce agricultural

irlrglzoyees in the exercise of the rights guaranteed in Section
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(c) By discrimnation inregard to the hiring or tenure of

enpl oynent, or any termor condition of enploynment, to encourage
or di scourage nenbership in any | abor organi zati on.

(d) To discharge or otherw se discrimnate agai nst an agri cul tural
enpl oyee because he has filed charges or given testinony

under this part."
SECTI ON 1152 CF THE ACT - ENUMERATI ON

"Enpl oyees shall have the right to self -organization, to form Join,. or
assi st |abor organi zations, to bargain collectively -through
representatives of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other mutual aid
or protection ------------------

FACTS - BEM DENCE

h direct examnation, Ignacio testified -

That he first worked for respondent in 1974 for 3-4 weeks packi ng cel ery
wth crew #23 under forenan Manuel Doe. He did no cutting. He recei ved no
conplaints of his work or reprinmands. That in 1975 he worked for
respondent fromJuly 22, 1975 to Decenber 16, 17 or 19, 1975 as a packer
except for 15 days as a cutter, and one-half of the tine his forenman was
Manuel Doe and the other one-hal f Arturo Queva, hereafter Arturo, and he
recei ved no conplaints of his work or reprinmands. He worked sufficient J
time for seniority. Arturo, after one-half of season goes to { xnard and
that's when Kanuel becones in charge and can hire and fire, but doesn't
know i f he can discipline.

There was a el ection at respondent's in 1975 where Teansters had a Uhi on
contract and envol ving UFWin el ection and he was a URWsupporter, but
didn't pass out leaflets or wear a button or organize, but if asked woul d
say he was for the UFW That there was a hearing before the ALRB
regarding this election in latter Gctober, 1975, in which he testified as
awtness for the UFW Arturo was not present at the Hearing, but there
was Jose Charles fromthe Teansters present at the Heari ng when he
testified. No one fromthe respondent was present when he testified. He
didn't discuss his testinony at the ALRB hearing wth any of Respondent’
supervi sors, but did have conversations wth forenan Arturo in 1975 as to
what | said and Manuel Doe and co-workers woul d ask ne about the Hearings
and what | said out of interest and in a friendly nanner, like as friends.
After the hearing he was told by Arturo, in 1975 to change from packer to
cutter, which lasted for 15 days, and he was then returned to a packer of
celery and Ignacio felt this was a formof punishnent for testifying at
the Hearing in behalf of the UFW There were 7-8 other workers in the
field carrying UAWcards. At end of 1975 season, he had no conversation
w th anyone about enpl oynent for the 1976 season, al though he thinks that
soneone said he woul d have a job in 1973 when the cel ery season started.
Note- under direct examnation by Allyce Kinerling for petitioner- |gnacio
testifies that about1™? nonths after returning to the field after his
testi nony at
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the ALRB hearing, Manuel Doe said that he was going to tell

Arturo not to give Ignaclo work in 1976. | was earni ng at

respondent's, on a piece neal bases, an average of $250-$270 per

week.

That in 1976 | was working for Harden Farns, being paid hourly and

earni ng $180. 00 per week, and ny work termnated there July .17,

1976. The last 2-3 weeks at Harden Farns, | worked as a irrigator working
2-3 days a week at night and earning $70-$80 a week. | knewthat Arturo’ s
crewwas already at work on June 23, 1976, at respondent's, because Jose
Luis Arreguin Moreno and Mguel Arreguin Mreno, ny cousins living in the
sane canp as |, but a different house, were already working in that crew

| asked Mguel to ask Arturo for work for ne in the begi nning of July,
1976( Respondents Qi n evidence used to refresh recol | ection as to date).
Ignacio went to the fields in the Aty of Gonzales to ask forenman Arturo
for work in July on the 22nd or 23rd, | was told that there was now no wor k
for him possibly later on. No other reason was given | gnaci o asked M guel
az2ndtine to ask Arturo for work which was in August in Vétsonville, since
he had a valid drivers license could al so drive Mguel to work because
Mguel did not have a valid driver's license at this tine, but Arturo said
get soneone else for the job and that can drive. A so went to Manuel Doe
for work at Nashua Road.

Sarting July 24 or 25, 1976, lIgnacio went to the Teansters to assist him

i n reenpl oynent and Jose Charles, his field representative. A neeting was
set for July 29, 1976, at respondent's but Jose Charles did not show He
asked Jose Charles to talk to Arturo to get his Job back. They never filed
a conplaint or grievance for him In Decenber, 1975, Jose Charles first
talked to I gnacio about the job wth respondent. Ignacio went to the UFW
for help in July, 1976, and a charge was filed for Ignacio about July 30,
1976. It was between Decenber 10-14, 1976, that he was returned to work at
Respondent's wth the help of the UFWlegal aid talking to Jose Charl es of
the Teansters. There were then 11 days |eft in the cel ery season and he
worked for crew #22 forenan Gnzal o Torres as a cutter, although he was a
packer by skill and training and there was 1 position open as a packer but
Gnzal o the forenan placed himas a cutter. Ignacio felt that he shoul d
have his seniority as a packer and therefore continue as a packer, and told
Gonzal o this.

Under crossexamnation, Ignacio testified -

I gnaci o had previously worked 2 years at Harden Farns and started 1/ 1/ 76
for the 1976 season noving sprinklers, then as a cutter for asparagus and
as a cutter for cauliflower and a irrigator. They have cutters and packers
on the Harden Farns crews.

Ignacio told Arturo personally that he testified at the ALRB Hearings in
1975 about 3 days after he testified and because Arturo asked hi mand
because Jose Luis Arreguin Moreno, his cousin, was to testify that day.
Jose Luis was a cutter and after his testinmony was returned to the field as
a cutter for respondent. Ignacio stated that he supported the UFWin the
el ection, and he states yes (at this point counsel for respondent offers
for inpeachnent purposes only fromExhibit B narked for identification

-6-
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only, at page 449 lines 9 to 14 of the transcript of the ALRB el ection
hearing, to wit: "question-did you support the UFWin the el ection-
answer-no."). A cousin of Ignacio naned Leonel was hired to work for
respondent and to drive Mguel's car. Ignacio in 1976, went to Arturo 3
tines asking for work, on July 22 at 6: 30AMand 2: O0OPMand Arturo had
said no, maybe later and August in Vtsonville. (A this point counsel
for respondent using petitioners exhibit 6 for identification, the
statenment of 2 pages taken of Ignacio by the UAWdated July 29, 1976, in
Salinas, Galifornia, and for inpeachnent purposes as a prior inconsistent
statenent of Ignacio stating that 1) he was a "packer and a cutter” and
"2) that he went to see Arturo for work on 2 occasions, the 2nd tinme was a
week later”. Qounsel offers declaration as Respondents Q in evidence,
wth no objection, its so admtted). Ignacio explains that as a cutter, he
neant just the 15 days cutting after returning fromthe Hearing. Wen
Ignacio went to Watsonville to ask for work fromArturo, he told Arturo
that he filed a conplaint but would drop it if Arturo gave hi mwork, but
Arturo said no job. | never discussed or was asked about the Hearings in
1976.

I gnaci o knew that Gonzal o was putting together a crew July 18-19, 1976,

but didn't go to ask himfor a job because the ones that went that he knew
were the 7-8 URWcardhol ders from 1975, and they didn't get the jobs.
Gounsel asks for any nanes and Ignacio can't renenber any nanes except a
August i ne, Pancho and ot hers unaned .

I n Decenber, 1976, there was a neeting et respondent's to get ny Job back
wth an "angl 0" present for respondent and Jose Charles. | told the

"angl 0" | had worked for Harden Farns that season. The "angl 0" said he
coul d enpl oy ne agai n but next season because this season al ready started.

O direct examnation, Mguel Arreguin Mreno testified-

That he's Ignacio 's cousin and lives in the sane canp but different house
then Ignacio and both worked in the sane crew at Respondent's in 1975.
June 26 or 29th, 1976, he worked in crew #23 with Arturo as forenan. In
1976, Ignacio asked himto ask Arturo for work on 2 occasi ons whi ch coul d
have been 2 weeks after season started al though he doesn't renenber the
dates. Arturo told him1l to tell Ignacio to wait till later on. The next
tine he nentioned to Arturo that he needed soneone to drive his car to
work and Ignacio could drive to work wth him but Arturo said to get
soneone el se, but didn't say why. Mguel then took his brother Leonel, who
never worked at respondent's before, and he received trai ning as a packer
and hired as a packer. During 1976, no forenman renarked to M guel about
Ignacio testifying at ALRB hearing

Under crossexamnation, Mguel Arreguin Moreno testified-

In 1976, Mguel was a cutter than a packer, in 1975 a cutter. He
supported the UFWduring the 1975 el ecti ons.

General (ounsel offers into evidence Exhibit 7- list of celery
harvest workers for respondent in the Salinas area- Exhibit 7
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admtted into evidence exepting that the admssabllity of the
crew s nunbers under the heading "Last crewin period 6/23/76
thru 8/ 3/76" is limted for relevancy to those crews 27/ 21, 22, 3, only.

General ounsel and Petitioner rest.

Respondent Def ense:

Oh direct examnation, Gnzalo Torres testified -

He's a celery crew forenan for respondent and after a back injury

he returned to work and formng a crew around July 19, 1976; he notified
workers to notify each other and their friends and even went to crew #22- to tell
themto. July 30, 1976, lgnacio came to Gonzalo to ask if there was a chance and
Gonzal o understood this to refer to work and Gonzal o said no because he had a | ot
of people, the crewwas full on that date.

Decenber 8 or 11th Ignacio cane to work for Gonzalo. He didn't ask for a
particular job and | gave hima knife neaning a cutter. He never saw lgnacio's
wor k before Decenber, 1976. Sone days in Decenber, 1976, he asked to pack and |
let himpack, but | didn't |ike his packing because he didn't put the sane sizes
inthe box and he didn't check each celery for cleanliness. He wasn't a good
cutter either, but not the worst. It requires nore head skill (intelligence) to
be a packer then cutter, Gonzal 0's opi nion of Ignacio s work for the 11 day
period in Decenber, 1976 was that |gnacio was irresponsible and required nore
supervision then others inthe crew | told Ignacio nany tines that he wasn't
doing a good job. General policy is to put best nen as packers.

No one fromthe conpany told ne to treat Ignacio differently fromany ot her
worker; Jerry Milla of the conpany just told ne to hire him | decided his job.

Uhder crossexanminati on, Gnzal o Torres testified -

Gonzalo first net Ignacio 7/30/76 and hired him12/76 at the instruction of Jerry
Milla, supervisor, to put himto work. Gonzal o did not attend the ALRB heari ngs;
Gnzal o did not knowthat Ignacio testified at said hearings. |gnacio was put on
ny crew because | had the | east peopl e then;, Ignacio told ne that he worked for
Arturo before, in 12/76. It is usual to put a newnan on ny crewas a cutter. |
pi ck the man to pack as the one who is cleaner on the job, nore responsi bl e and
careful. | didn't ask Ignacio if he had experience as a packer. The reason | |et
hi mpack | ater was because he forned blisters on his hands fromcutting. It is
not uncommon to get blisters fromcutting when one hasn't been cutting for a
while and then to change himwi th a packer. On the first day at work in Decenber,
1976, | saw I gnacio change hinself wth a packer and | saw his quality of work

and told himto go back to cutting. |'ve never fired a worker fromthe crew if
there are conplaints of work, there is nothing required in witing, | just tell
the worker hinself. | was dissatisfied wth Ignacio' s packing, he didn't pack

one celery at a tine, he was
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admtted into evidence excepting that the admssability of the crews
nunbers under the heading "Last crewin period 6/23/76 thru 8 3/76" is
limted for relevancy to those crews #2221, @2, 3, only.

General Gounsel and Petitioner rest.

Respondent Def ense:
Oh direct examnation, Gonzalo Torres testified -

He's a celery crew forenan for respondent and after a back injury he
returned to work and formng a crew around July 19, 1976; he notified
workers to notify each other and their friends and even went to crew #22-
totell themto. July 30, 1976, Ignacio cane to Gnzalo to ask if there
was a chance and Gonzal o understood this to refer to work and Gonzal o sai d
no because he had a ot of people, the crewwas full on that date.

Decenber 8 or 11th Ignacio cane to work for Gonzalo. He didn't ask for a
particular job and | gave hima knife nmeaning a cutter. He never saw

I gnaci o' s work before Decenber, 1976. Sone days in Decenber, 1976, he
asked to pack and | let himpack, but | didn't |ike his packi ng because he
didn't put the sane sizes in the box and he didn't check each celery for
cleanliness. He wasn't a good cutter either, but not the worst. It
requires nore head skill (intelligence} to be a packer then cutter.

Gonzal 0's opi nion of Ignacio's work for the 11 day period i n Decenber,
1976} was that |gnacio was irresponsi bl e and required nore supervision
then others inthe crew | told Ignacio nany tinmes that he wasn't doing a
good job. General policy is to put best nen as packers. No one fromthe
conpany told ne to treat Ignacio differently fromany other worker; Jerry
Villa of the conpany just told ne to hire him | decided his job.

Uhder crossexam nati on, Gonzal o Torres testified -

Gonzalo first met Ignacio 7/30/76 and hired him12/76 at the instruction
of Jerry Mlla, supervisor, to put himto work. Gnzalo did not attend the
ALRB hearings; nzalo did not knowthat Ignacio testified at said
hearings. Ignacio was put on ny crew because | had the | east peopl e then;
Ignacio told ne that he worked for Arturo before, in 12/76. It is usual
to put a newnan on ny crewas a cutter. | pick the nan to pack as the
one who is cleaner on the job, nore responsible and careful. | didn't ask
Ignacio if he had experience as a packer. The reason | |et himpack |ater
was because he forned blisters on his hands fromcutting. It is not
uncommon to get blisters fromcutti ng when one hasn't been cutting for a
while and then to change himw th a packer. On the first day at work in
Cecenber, 1976, | saw I gnaci o change hinself wth a packer and | saw hi s

quality of work and told himto go back to cutting. |'ve never fired a
worker fromthe crew if there are conplaints of work, there is nothing
required inwiting, | just tell, the worker hinself. | was dissatisfied

w th lIgnacio' s packing, he didn't pack one celery at a tine, he was



© 00 N o g b w N

N NN N DN N NN P R

irresponsible, didn't examne the celery for cleanliness and he woul d | ook
out for the foreman and then pack in 2-3 at a tine.

Gonzal o knows of the seniority clause and the Teansters and

Respondent' s uni on contract and understands the clause to nean

to provide workers wth the ongest work the right to first hiring. But,
when | gnacio 1st cane to ne for work 7/30/ 76 ny crew was

full. Al of ny crew nenbers then were prior respondent workers,

al though sone not from1975. | have never fired or suspended
anyone fromwork; respondent has rules for firing, but not for reprinandi ng
for bad work. | didn't know that |gnacio worked as

a packer before, but | learned that the first day at work 12/ 76.
Ignacio never told ne had a right to be a packer.

Oh direct examnation, Arturo Queva testified —

He has worked for respondent for 11 years, starting as a cutter
increw,#21 and holding all the other jobs including packer and a
foreman since 7/71 and now foreman of crew #23. Ignacio first cane to Arturo
in 1974 as a packer in Decenber and | tried to train himfor 2 weeks.
I gnaci o worked for Arturo 7/75 to 12/ 75 of which the first 2-3

weeks was as a packer and the rest of the season as a cutter.

Arturo explained to Ignacio that respondent's policy in packing

is different then others and they pack one by one stal ks. |

couldn't teach himto pack properlyand that is the reason that |
changed himto a cutter in 7/75 for the rest of the season. He
wasn't a good cutter because he cut on a slant and different

| engths and he wasted stalks. He also didn't get along with
co-workers and many tines he'd arrive at work half asleep. Hs

att endance record was bad mssing 10 tines in 4 nonths wthout a
prior excuse. | warned himabout termnating i f he continued

mssing work. | went to xnard between Novenber and Decenber,
1975, and when | returned | checked the tine book whi ch Manuel
DCE kept, | saw I gnaci o continued m ssing work.

Arturo knew of the el ection at respondents in 1975 and knew t he

conpany policy was to | eave workers al one to deci de and he honored

that policy and did not change any job assi gnments because of

election. It was standard policy to change workers from packers

tocutters if their job wasn't done right or if nore cutters

were needed, but never transferred one as a formof puni shnent.

He never changed jobs or failed to hire for the next season

because of el ection support. He did not rehire I gnaci o because

all the tinme Ignacio worked for himhe did not do his job right

and second was because he mssed a lot of work in 1975 and third

because he didn't showup until | already had a | ot of peopl e,

because | started hiring June 28, 1976. Jose Luis and M guel,

the cousins of |gnacio worked before in ny crew and they knew and

they reported to work the 1st or 2nd day.

Arturo knows of the seniority clause in the union contract and under st ands
that it gives the worker the first right to hire if he shows up for work the
1st or 2nd or 3rd day or later if a valid reason given, but the first tine
Arturo heard that Ignacio was | ooking for work was July 10, 1976, from

M guel that where Ignaci o was working the job mght be ending and that it
mght be possible that |gnacio woul d be comng around to ask himfor work.
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| understood fromMguel that when ny crew was formng, |gnacio was working as a
irrigator and was living where the rest of the famly was and new ny crew was
formng. | told Mguel that | woul d not give himwork because he did not- do his
job well. July 22, 1976, Ignacio cane to ne at Gonzal es and told ne that they
were going to lay himoff and if so he would cone to me for work and | told himl
woul d not give himwork. He told ne that he would try not to mss to nuch work
and | told himthat he had toll nme that before and | also told himthat | al ready
had nore peopl e! then was needed. | next saw I gnaci o one week | ater, and he was
off work and asked for work and | said no because he mssed too nuch work and he
appeared to be unhappy about the way we wanted himto do his work in packi ng and
cutting.

| was then told that the UFWoffice had called and said that | didn't want to

gi ve Ignaci o work because of union activity; late Ignacio cane to ne in
Castroville or Wtsonville asking if | was ever going to give hima job and |
said there wasn't a job available nowbut that didn't mean that |1'd never hire
himand | asked hi mwhy he conplained that | woul dn't hire hi mbecause he was
"Chavesta" and he said he never said that and he thought | didn't like him

yel ling "viva Chavez". Arturo said you knowwhy | didn't give you work and it
wasn 't because of that.

Uhder crossexamnation, Arturo Queva testified -

He has never fired anyone. Respondent has a grievance formfor

enpl oyees performance but he has never nade one. Wsually a transfer froma packer
to a cutter can be deneaning. In 1975, Ignacio had first come to work for
respondent about 7/22/75 and in 1976 towards the end of July, but he said then
that he was nmaybe | ooking for work in the future, when his work would end for him
at Harden Farns. Host crew nenbers showed within 3 days of hiring. He did hire
after July 10, 1976. He woul d not pack one stalk at a tinme (one hand is used to
hold the stalk while the other hand is to clean and pick | eaves off the stal k).
There was no valid excuses for the 10 day work | oss and he woul d gi ve no reason
prior to mssing work. Arturo knows that a irrigator in the Salinas area gets
paid hourly while Arturo's year round crew menbers earn around $10, 000. 0O0.
Ignacio did not personally tell Arturo_that he was not happy with the crew
Arturo was asked at randomby counsel of the absenteei smrecord of 3 crew nenbers
and he did not know exactly their record for 1975. Arturo had. not tal ked about
the ALRB hearings on the el ection w th anyone.

O direct examnation, John w Buffington testified -

He's the President of respondent corporation and famliar wth the Teansters

uni on contract wth the conpany whi ch has been since 1961 wth Local 890. There
Is no definition for seniority, but the conpany policy is for seniority when the
worker noves wth the crewto areas or showng up wth the sane crew next season,
naintains seniority. The conpany policy at election tine was no el ecti oneeri ng
by supervi sors and enpl oyees need only do their Job. As to conpany policy at
ALRB hearing, enployees testifying got tinme off and paid for tine off and no
subpoenas necessary.
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There were conpany instructions of no retaliation to foremen and i f any
testifying enpl oyee was worried than the supervi sor was to

return to the field wth the enpl oyee to insure the sane. |gnaci o never
contacted the conpany about any grievance but the conpany

was called, not inwiting, by Jose Charles of the Teansters for Ignacio in
Decenber, 1976. Ignacio never filed a grievance prior

Under crossexamnation, John W Buffington testified -

There is a formfor a witten grievance but it is not required,

just awiting setting forth grievance. M. Mrino of respondent conpany kept a
record at the ALR3 hearing of the workers at hearing to submt their names to
payrol | for paynent for tine off. There are no lists kept or posted, just in the
conput er .

Oh direct examnation, Bob Merino testified -

He is the director of personnel admnistration for respondent and
deal s wth union disputes and grievances. End of July, 1976, he recei ved a verbal
conpl aint fromJose Charles of the Teansters

as to Ignacio not being reenpl oyed and he was told that |gnaci o was not
returned to work because first he was a bad worker and second because the
crewwas full and third because he did not apply at the tine of the crew
hiring. He has alist of all the workers that testified (respondent's Exhi bit
R the list of the workers testifying at the ALRB hearings that were call ed
by the UAWand nade by M. Merino is admtted into evidence as Exhibit R as
relevant only to the nanes Ignacio Arreguin, Javier F gueroa Arvizu, Jose
Luis Arreguin, Quillermo Cortez Val encia, Joacuin Martinez |barra and Ruben
Ibarra Quz). He never received a grievance in witing in 1976 as to Ignaci o
or fromlgnacio. (Respondent's Exhibits F, KL MN- enpl oyees which testified
at the ALRB hearing in behal f of UFWthat were retited and stitt—workimg for
respondent- admtted into evidence). (Respondent's Exhibit D - payroll record
of Ignacio Arreguin admtted into evidence, excepting the exclusion of the

| ast col um t hereof).

Unhder crossexamnation, Bob Merino testified -

It was reported to himin latter July, 1976, that |gnacio had been a bad worker,
reported possibly by Jerry Mlla, but nothing witten

He examined Ignacio's personnel file and nothing in witing of bad work, only
shows his tine off fromwork w thout reasons.

Gonpany did offer to reenpl oy hi meven though a bad worker, and this is

soneti nes policy when an agreenent wth the Union.

Oh direct examnation, Robert Antle testified -

He is chairnan of the board and the executive officer of respondent conpany. He,
was present in Qctober, 1976, along wth Ignacio, the Teanster's and UFW
representatives wth the purpose to get all the facts on the table arid di scuss
rehiring of Ignacio. He knew at the tine that a unfair |abor practice had been
filed. It was agreed to by all that Ignacio be rehired for the start of next
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season, but after being told that he hadn't worked the whol e sumer, it
was decided to put himto work the next day. Mst all of the di scussion
was in Spani sh, and I gnaci o seened happy and everyone seened sati sfied
and it appeared to ne that ended that.

Under crossexamnation, Robert Antle testified -
There was nothing of this neeting or agreenent reduced to witing He felt
that this resolved the dispute. He didn't know that |gnacio al so had a
charge against the Teansters in 1976. He doesn't knowif UFWput into
witing that the charge was withdrawn. It was his inpression that at the
end of the neeting that Ignacio agreed and UFWagreed and we al |l left.
FIND NGS GF FACT - QONCLUSI ONS CF LAW

1. That it is true that Gnzal o Torres and Arturo Queva were, at
all tines rel evant herei n supervisors wthin the neaning; of Section
1140.4 (j) of the Act in that they were invested wth the authority to
hire, fire, transfer workers and discipline, inthe interest of their
enpl oyer the respondent herein. That the acts of the enployer’s
supervi sors are bi nding upon the enpl oyer and the enpl oyer respondent in

hel d responsi bl e for said acts.

2. That it is true that Ignacio had earned seniority wth
respondent for his 1975 enploynent; (It is noted that questions and
anbiguities arose during this hearing as to the definitions and ef f ect
and the conpany policy in effect regarding the breaking or |oss of
seniority if a worker does not nove wth his crewto changed | ocal es or
his | oss of seniority if he does not present hinself for hiring at the
commencenent or wthin 3 days thereof of the rehiring for the new harvest
season or isit aquit and | oss of seniority by enpl oynent at Harden
Farns and there continued i n enpl oynent subsequent to the hiring period
for the new season or presenting oneself after the crewis filled). That
it is further true that Ignacio failed to report or work under the terns

of the seniority provision of the Union Agreenent
-12-
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and consistent with the existing policy and that seniority was
broken, as related to hiring for the 1976 season.

3. That the burden of proof of show ng that respondent
interfered wth, coerced and restrained its enpl oyees and | gnaci o
Arreguin in the exercise of their rights as enunerated in
Section 1152 of the Act, of the General Counsel and Petitioner.,
was not proven by a preponderance of the evidence; that the
failure and/or refusal by respondent to reinstate |Ignacio
Arreguin to the sane or substantially equival ent position of
enpl oynment and seniority was not a unlawful violation of enpl oyee
rights as enunerated in Section 1152 of the Act.

4. That it being found that respondent did not interfere
wth, restrain and coerce its enpl oyees and Ignacio Arreguin in
the exercise of their rights in accordance wth Section 1152 of
the Act, it is accordingly the finding that respondent did not
engage in a unfair |abor practice affecting agriculture within
the neaning of Section 1153 (a) of the Act.

5. That the General Gounsel and Petitioner had the
burden of proof to establish that respondent discrimnated, at
all tines relevant herein, inregard to hiring, tenure and/ or
terns of enpl oynent and/or conditions of enploynent to di scourage
union activities, which they did not prove by a preponderance of
the evidence; that the respondent didnot engage in a unfair
| abor practice affecting agriculture wthin the neani ng of
Section 1153 (c) of the Act.

6. That the General Gounsel and Petitioner had the burden
of proof to establish that the reason that Ignacio Arreguin was

refused reenpl oynment was in fact due to his activity in testifying

- 13-



© 00 N o o A w N Pk

N DD N DN N NN N DN PR R

ina prior hearing before the Agricultural Labor Rel ations Board, to wt:
regarding the el ections of 1975, which they did not prove by a
preponder ance of the evidence and/or that he was discrimnated agai nst in
this regard; that the respondent did not engage in a unfair |abor
practice affecting agriculture within the neaning of Section 1153 (d) of
the Act.

7. In accordance wth the F ndings of Fact and Goncl usions of
Law recited herein, it is a nmoot issue as to the nerits of the
respondent's affirmative def enses.

ITIS THE DEQSON of the Admnistrative Law CGficer, that
he finds for the Respondent Bud Antle, Inc., and that

Respondent be granted the relief requested.
DATED.  April 4, 1977.

Admnistrative Law Oficer
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