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Thi s deci sion has been del egated to a three-nenber Panel .
Labor C(ode S 1146.

n January 25, 1977, admnistrative |aw of fi cer Matthew Gol dberg
I ssued his decision in this case. The respondent, General Counsel, and
charging party filed tinely exceptions. Having reviewed the record, we adopt
the law officer's findings, conclusions and recormendati ons to the extent
They are consistent wth this opinion.

The original conplaint named Vestern Tonato G owers and Shi ppers,
Inc. and twenty-one individual s as respondents.? At the hearing, appearances
were entered by Wstern Tomato and two individuals only. The | aw of fi cer
ordered the General Qounsel either to allege that the other naned
i ndividual s were agricultural enployers or to drop their nanes fromthe
conpl aint. The General Gounsel subsequently dropped al | non-appeari ng

i ndi vidual s from

¥ The case was set for hearing on February 23, 1976. Due to the
closing of the Board for lack of funds, the hearing was not held until
January 3, 1977.



the conpl ai nt except Ernest Perry. Respondent Perry was present at the
hearing in response to a subpoena, but refused to enter an appearance.
After two days of hearing, the appearing responder entered a settlenent
agreenent wth the charging party and the General Gounsel . The renai ni ng
day of hearing and the | aw officer’s decision pertained to B nest Perry
only.

The case before us concerns events whi ch took place in Septenber
1,2, and 3, 1975. Z On these three days UFWorgani zers were attenpting to
enter a field off Hghway 99 on Arch Road near New Castle Road in San
Joaquin Gounty in accordance with the access rule" ¥ to talk to
agricultural enpl oyees. Each day they were net by twelve to twenty
individual s, bearing firearns and threatening themwth serious bodily
harm Ernest Perry anong them The |law officer found that respondent Perry
violated S 1153(a) of the Act by denyi ng access to union organi zers and
engagi ng i n other coercive conduct. He recormended that this Board i ssue a
cease and desist order against Perry and order certain affirnative acts.

Respondent Perry has filed two exceptions alleging a denial of
his constitutional rights in that he was not notified of the tine, place,
or purpose of the hearing. The Board's official record reveal s that
respondent Perry was duly served by registered nail with notice of hearing.
Arefusal on his part to accept or read such notice yields no grounds for
alleging a denial of his rights. Additionally, he had been duly served wth

t he

Z hl ess otherwise stated all dates refer to 1975.
¥ 8 Cl. Adnin. Code § 20900 (1975); revised and anended 1976,
conpare SS 20900, 20901 (1976).
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conplaint to which he filed an answer. By his own admssion Perry was
present at the hearing in response to a subpoena. V¢ find that respondent’s
constitutional rights have been fully protected by the processes of this
Boar d.

Respondent excepts to the lawofficer's finding of a violation of
the access rul e because 1) the appearance of eight or nine union organi zers
was in excess of the nunber allowed by the access rule and 2) the access
rule was not in effect until Septenber 3, 1975. Respondent’'s first claim
cannot be entertai ned here because no evi dence was introduced at the
heari ng that the nunber of organi zers who appeared was excessi ve.

Respondent argues that the access regul ati on was not technically
ineffect until Septenber 3, 1975, the date it was filed wth the Senate
Rules Commttee. The activities conplained of occurred on Septenber 1,2,
and 3, 1975. The law officer found the effective date of the access rule to
be August 29, 1975. This date appears on the face of the published access
rule and is the effective date cited by the Galifornia Suprene Gourt in
Agricultural Labor Relations Board v. Superior Gourt of Tulare Gounty, 16
Gal . 3d 392 (1976).

Ve find it unnecessary to decide the technical date of
ef fecti veness of the access rule. The conduct of respondents in brandi shing
firearns to prevent union organi zers fromentering a field where enpl oyees
were wor ki ng was an unnecessary show of force and was coercive in itself.
Such conduct bore no reasonabl e relationship to the proper nethod of

asserting a clained right and
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substantially interfered wth the rights guaranteed to enpl oyees by S 1152
of the Act.
Respondent Perry takes exception to the law officer's
finding that he is and was an agricultural enployer wthin the neani ng
of the Act.
V¢ find that respondent Perry acted in the interests of
Western Tomato G owers and Shippers, Inc. and S ockton Tonmat o Conpany
and therefore is an agricultural enpl oyer as defined by S 1140.4(c) of
the Act:
The term"agricultural enpl oyer” shall be liberally construed
to include any person acting directly or indirectly in the
interest of an enployer inrelation to an agricul tural
enpl oyee. . .
Respondent Perry and ot her nenbers of the Posse Comtatus prevent ed
organi zers fromentering the fields of the enpl oyer by use of firearns,
cl ubs and ot her weapons and by threats of i mmedi ate and serious bodily harm
By participating in this schene, respondent Perry acted in the interests of

the enpl oyer and by virtue of this conduct is hinsel f chargeable wth

viol ation
of the Act.?

Such a finding has been expressed by the National Labor
Rel ations Board and the Qourts:

It is obvious and it is reasonable that the interpretation of the Act

nakes one who ai ds the i nmedi ate enpl oyer in contravening the statute

an enpl oyer also. [cites] Such an interpretation is an adoption of the
establ i shed coomon [aw principle that an agent is accountable for his

own illegal acts even though per-

formed under conditions inposing liability on his principal.?

¥ See NLRB v. Grower - Shipper Vegetabl e Association, 122 F 2d. 368, 8
LRRM 891, (9th dr,. 1941) .

° NLRBv. Taylor Qolquitt, 140 P 2d. 92, 13 LRRVI639, 640 (4th
dr., 1943}.
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Respondent takes exception to the finding that he directed,
controlled or ratified the acts of nenbers of the Posse Comtatus. The |aw
officer found that respondent Perry directed and participated in the acts
of the Posse and therefore respondent approved and ratified the acts of
the individual nenbers.

Oh the basis of the evidence presented, we cannot
conclude that respondent Perry directed and controlled the
i ndi vi dual nenbers of the Posse. Hs participation in the
events of Septenber 1 and 2 is clear, however. ¢ Uhcontroverted evi dence
al so establishes that he participated in the attack on a uni on organi zer on
Septenber 2. W hold that the officer was in error in finding that Perry
directed and controlled other individuals, but this error has no effect on
the result, since the gravamen of the violation was Perry’s participation
in the events.

The charging party excepts to the law officer's order to the
General (ounsel to anend the conplaint or to drop the ei ghteen ot her naned
respondents, who all egedly were nenbers of the Posse Comtatus and
participated in the incidents conplained of. W reverse the |aw officer's
or der.

The conpl aint alleged that respondents were acting as agents of
the enpl oyer and set forth the specific acts conplained of. O the 21

individuals naned in the original conplaint, 13

Y Respondent Perry excepts to the finding that he was present in the

fields on Septenber 3. V& agree that the record contai ns no evi dence of
his presence on that day and therefore limt the finding of his direct
participation to Septenber 1 and 2.
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failed to file an answer. Applicabl e sections of our Regul ati ons provide

t hat :
The respondent shall file an answer wthin 10 days of the
service of the conplaint. (8 CGal. Admn. Gode S 20230) . The
answer shall state which facts in the conplaint are admtted,
whi ch are deni ed and whi ch are outside the know edge of the
respondent. . .Any allegation not denied shall be considered
admtted. (8 Gal. Admn. Gode S 20232).
As to these 13 individuals ? we issue an Oder to Show Cause why the Board
shoul d not enter an order against them |f no adequate response is
received wthin 10 days we shall deemall allegations in the conplaint to
be true and i ssue an order accordingly.

There renai n five individual s who were naned in the original
conpl ai nt and who filed answers but did not appear at the hearing. ¢ As
to these five, we reverse the lawofficer's order. The General Qounsel
nay reinstate the conplaint as to them
The Renedy

V¢ nodify the [aw of ficer's recormendati on as fol | ows:

1. W add the fol | ow ng:

Aletter of apology shall be mailed, along wth a copy of the
attached NOTl CE TO WIRKERS, to each worker enpl oyed during 1975 by Véstern
Tonmato G owers and Shippers, Inc. and S ockton Tonat o Gonpany; to the

Lhited FarmVWrkers of Anerica, AHL-A Q

" Francis Gllings, Vernon Essig, Jack Holt, James MDaniel, George E
HIl, Mry HIl, Rod Rasnussen, Louis D Ham Linda DO Marshall, Arthur
Lowery, Anita Lowery, Robert Ryan, Leo Perry.

Y Dorothy Weod, Norman E Brown, Seven Gaves, Dennis K
Val entine, and Ronald J. Epperson.
The other three individual respondents are Ernest Perry and two
i ndi vi dual s who signed the settlenent agreenent.
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and to each individual organizer who was present in the fields on Arch
Road on Septenber 1, 2, or 3, 1975.
2. V¢ replace paragraph 2(c) of the lawofficer's report with the

fol | ow ng:

(a) The NOIMCE TOWRKERS (to be printed in Spani sh and
English) shall be distributed to all present agricultural enpl oyees and to
al | enpl oyees enpl oyed during the renai nder of 1977.

(b) The NOMCE TO WIRKERS shall be read in English and in
Spani sh on conpany tine to all current enpl oyees of respondent Perry by a
conpany representative or by a Board agent at a tine and pl ace to be
determned by the regional director during the next peak season. The
regional director wll determne a reasonabl e rate of conpensation to be
pai d by the respondent to all non-hourly wage enpl oyees to conpensate them
for all lost tine at this reading and question and answer period. The
Board agent is to be accorded the opportunity to answer questions which
enpl oyees mght have regarding the notice and their rights under Labor

(ode Section 1152.

3. V& replace paragraph 2(e)(i) of the lawofficer's report
wth the fol | ow ng:
UFWor gani zers shall be allowed to take access to fields
owned, operated, or nanaged by respondent Perry throughout the working
day for the renai nder of 1977. This right of access shall conformwth 8

Gal. Adnin. Code S 20900(e)(1) and 8 20900(e€) (4).
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Accordingly, pursuant to Labor Code S 1160.3, I T IS HEREBY

CROERED that the respondent Ernest Perry, his officers, his agents,

successors and assigns shal | :

(1)

CGease and desist frominterfering wth, restraining or

coercing agricultural enployees in the exercising of their rights of

self-organi zation and/or their right to refrain fromsuch activities,

by

(2)

(a) denying access to union representatives who appear on
agricultural |ands owned by hi mor under his supervision for
t he purposes of organizing the agricul tural enpl oyees

wor ki ng t her eon;

(b) assaulting or threatening wth i nmedi ate bodily harm
any such uni on organi zers;

(c) formng, directing, or participating in any organi zation
whose avowed purpose is to engage in an arned confrontation
wi th any uni on organi zers; and

(d) in any other manner interfering wth, restraining or
coercing any enpl oyee in the exercise of rights guaranteed by S
11520f the Agricultural Labor Rel ations

Act.

Take the followng affirnati ve actions:

(a) Post in conspicuous places in respondent Perry's pl aces of
busi ness in San Joaguin Gounty, Galifornia, including all places
where notices to enpl oyees are custonarily posted, copies of the
attached NOT CE TO WRKERS. (opi es of the said NOIM CE i n Spani sh
and English are to be furnished by the ALRB, and shal |, after

bei ng duly signed by respondent Perry, be posted in such

conspi cuous places and mai ntai ned by himduring the entire peak
season in the tonato growng fields in 1977. Reasonabl e steps
shal | be taken by respondent Perry to insure that said NONICE i s
not covered, altered or defaced by any other naterial.

(b) Mil aletter of apology along wth a copy of the attached
NOI CE (in Spani sh and English) to each worker enpl oyed duri ng
1975 by Wstern Tonato G owers and Shippers, Inc. and S ockton
To(rjrato Gonpany; to the Uhited FarmVWrkers of Awerica, AFL-AQ
and to
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Dat ed:

each individual organi zer who was present in the fields on
Arch Road on Septenber 1, 2, or 3, 1975.

(c) informthe Board in witing wthin two weeks prior
to the commencenent of the 1977 peak season of the exact
dates and duration of such season.

(d) Dstribute the attached NOIM CE (i n Spani sh and Engl i sh)
to all present agricultural enpl oyees and to all enpl oyees
hired by respondent during the renai nder of 1977.

(e) Have the attached NOIMCE TOWRKERS read to all current
enpl oyees by a conpany representative or a Board agent during
the peak harvesting season of 1977 on conpany tine. Fol | ow ng
such readi ng, enpl oyees shal|l be afforded an opportunity to ask
guestions of a Board agent concerning the Act.

(f) Inform the Board twenty days after the commencenent of
peak season of the steps taken to conply with this decision.

(g) Permt access by union organi zers to fields owned, (perated,
or managed by respondent throughout the working day for the
remai nder of 1977. Such access shall conformto S 20900(e) (1)
and S 20900(e)(4). Insofar as access to enpl oyees prior to the
commencenent of work is concerned, organizers shall be permtted
access on conpany buses for the full one hour period.

June 27, 1977

ERALD A BROM Chai rnan R CHARD
JCH\SEN Jr., Menber
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After a tria where each side had a chance to present their
facts, the Agricultural Labor Relations Board has found that | interfered
with the right of workers to freely decide if they want a union. The Board
has told ne to send out and post this notice.

| wll do what the Board has ordered, and also tell you
that :

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

(1) to organi ze thensel ves;

(2) toform join or hel p unions;

(3) to bargain as a group and choose whomthey want to speak
for them

(4) to act together wth other workers to try to get a contract
or to help or protect one anot her;

(5 to decide not to do any of these things.

Because this is true we promse that:

| WLL NOT do anything in the future that forces you to do,
or stcips you fromdoing any of the things |isted above.

Especi al | y:
| WLL NOT stop union organi zers fromgoing on agricultural fields under ny
owner shi p, control and/or nmanagenent for the purpose of organizing the
wor kers during such tines as these organi zers are permtted by | aw

| WLL conply in all respects wth the Board' s Qder.

Dat ed

BErnest Perry
THS IS AN GFFl A AL NOIMT CE AND MUST NOT BE DEFACED BY ANYONE
This notice nust remai n posted throughout the peak tomato season
and nust not be altered, defaced or covered by any other nmaterial. Any
guestions concerning this notice nay be directed to the Board' s Gfice, 21
West Laurel Drive, Suite 65-M Salinas, CA 93901.
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Menber HUTCH NSON  concurri ng:

I concur in the results reached by the majority except that I
woul d award addi ti onal renedi es.

The General Gounsel and the charging party requested
rei nbursenent for attorney's fees and litigation costs. The ALOfailed to
nake findings or recommendations on this issue. Inny opinionit is not
only appropriate to grant such relief in this case but necessary if
enforcenent of the lawis to have any neaning. Respondent Perry, in
addition to engaging in flagrant and violent viol ations of the Act, has
trifled wth this Board' s processes, resulting in the needl ess expenditure
of tine and noney by the parties and this Board.

Respondent Perry has appeal ed fromthe ALO s deci si on,

claimng that he was deprived of adequate notice, that he had no
relationship to the two corporate enpl oyers naned as respondent s

and that the UFWviol ated the access rul e by havi ng an excessi ve

3 ALRB No. 51 11.



nunber of organizers present at the tine the events in question took place.
The record reveal s the frivol ousness of these positions.

Respondent Perry filed an answer to the conplaint indicating a P.Q
Box address at the top of the pleadings. The official file reveal s that
notices of all proceedings were sent to that address. Mreover he was
personal |y served with a subpoena and was present at the hearing but refused
to acknow edge his presence at the tine. To claimnow that he was deprived of
adequate notice is not only frivolous but is aninsult tothe integrity of the
| aw

Hs claimthat there was an excessi ve nunber of organi zers
present during the incidents in question finds absolutely no support in
the record. He has attenpted to raise factual issues for the first tine on
appeal when he had full opportunity to do so at the hearing. It is well
recogni zed that such conduct is inproper.

Wth respect to the other clains there is sufficient evidence in
the record to support the findings nade. He had anpl e opportunity to refute
the charges. The fact that he did not choose to do so cannot now be used to his
advant age.

The corporate respondents settled their dispute wth the General
Qounsel . Had respondent Perry participated in those proceedi ngs this case
nay wel | have been di sposed of nonths ago. |nstead, weeks and nonths were
wasted in procedural delay, including two extra days of hearing tine. The
ALOwas obliged to submt a witten decision and the General Gounsel and
charging party had to file briefs wth the Board. The obvious result of
respondent Perry's indifference was a needl ess waste of tine and resources.

The only appropriate renedy for such abuse of this Board s processes is the
rei nbursenent of litigation costs

3 ALRB Nb. 51 12.



including attorneys' fees resulting fromsuch conduct.

There is NLRB authority for the proposition that an award of
attorneys' fees and |itigation costs is appropriate in circunstances where
a party has engaged in frivolous |itigation.

In Tiidee Products, Inc. and | .EE, 194 NLRB 1234, 79 LRRM 1175 (1972), the

Board ordered attorneys' fees and |itigation costs to be paid to the chargi ng
party and the Board on the ground that public policy required such action in
order to discourage future frivolous litigation wth its attendant drain on
the resources of the agency and the parti es.

The Board's authority to nake such awards was uphel d i n Food

Sore Enpl oyees, Local 347 v. NLRB (Heck's Inc.), 476 F. 2d 546, 82 LRRM

2955 (DLC dr. 1973). The court stated:

It woul d appear that the Board has now recogni zed that enpl oyers who

followa pattern of resisting union organization, and who to that

end undul y burden the processes of the Board and the courts, shoul d

be obliged, at the very least, to respond in terns of naki ng good

the | egal expenses to which they have put the charging parties and

the Board. 1d. at 551.

| amaware of Galifornia Avil Code § 1021 whi ch prohi bits awards

of attorneys' fees except where specifically authorized by statute or private
contract. However, that provision is inapposite here. Rather than seeking to
include attorneys' fees as ordinary itens of conpensabl e danage i n every case,
| only urge that this Board use its inherent authority to inpose reasonabl e
sanctions for abuse of the Board's processes. The civil courts of our state

have such power in spite of Avil Gode 8§ 1021. In Santandrea v. Sltec Corp.,

56 Gal. App. 3rd 525 (1976) the trial court ordered one of the parties to

rei nburse the other for its tine and effort in responding to a frivol ous

noti on. The appel | ate court affirned
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noti ng the inherent power of the court to regul ate proceedi ngs before it
even in the absence of specific statutory authority to inpose sanctions
for such m sconduct.

| do not contend that litigation costs, including attorneys’
fees, should be anwarded the wnning parties in every case. Such a rule
woul d unduly inhibit the right tolitigate legitimate questions of |aw or
fact and woul d i npose a special hardship on litigants wth limted
financial resources. However, the failure to deter the outright abuse of
the litigation process wll endanger the effective inplenmentation of the
policies of the Act. Ohe of the najor policies of our Act is the
expedi tious resol ution of disputes. G owded dockets and unnecessary
di ssipation of hunan and financial resources occasi oned by frivol ous
litigation undermnes the effectuation of that policy. Inposing
reasonabl e sancti ons when msconduct does occur is at |east sone i nsurance
against future loss of tine and resources. | would do so in this case.
Dated: June 27, 1977
ROBERT B. HUTCH NSON Menber
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STATE GF CALI FCRN A

BEFORE THE AGRI CULTURAL LABOR RELATI ONS BQARD

VEESTERN TOMATO GROMERS & SH PPERS, I NC,
STOOKTON TAMATO GOMPANY, | NC
and ER\EST PERRY Y

and GCase No. 75-CEI-S

WN TED FARMWIRERS OF AVBR CA' AHL-A O

e N N N N N N N

Gary Wllians, Esq. and
Dennis Sullivan, Esq., for
the General ounsel .

Janes J. Meyers, Jr., Esg. and

~— Jan Wi nberg, Esqg., of ,\Eﬂiﬁgwﬁ e
Littler, Mendel son, Fastiff & Tichy, for Véstern  "RELATIONS B0xRD

Tonmato Gowers & Shippers, Inc., S ockton Tonato | BE. SECAETaay
Gonpany, Inc., Frank Ray, and Mchael E Brown,
Respondent s.

George C Lazar, Esq., for
Lhited FarmVWrkers of Anerica, AHL-A Q
Charging Party.?

Before: Matthew Gol dberg, Admnistrative Law dfi cer

CEA S ON GF THE ADM N STRATI VE LAWGHH CGER
Satenent of the CGase
O Septenber 2, 1975, the Whited FarmVWrkers of Anrerica, AFL-
A O (hereinafter referred to as the Lhion) filed the original charge in Case
No. 75-C&1-S alleging certain violations of Section 1153 of the Agricul tural
Labor Relations Act. Based on said charge, a conplaint was issued by the

General unsel

Y The caption reflects the anendnents nade to the conpl aint, dated January 6,
1977, at the hearing.

Z Respondent Ernest Perry, although personal |y present on the first day of
the proceedi ngs, refused to enter an appearance or to actual ly
participate in them



of the Agricultural Labor Rel ations Board on Decenber 16, 1975.

Al of the Respondents naned above have fil ed answers
to the conpl ai nt denying in substance that they coomtted the
unfair |abor practices alleged. ¥

A hearing in the nmatter was originally schedul ed for February 23,
1976, and subsequent!y postponed. Oh Novenber 29, 1976, a new notice of
hearing was issued and said hearing was held fromJanuary 3, 1977, until
January 5, 1977, in Sockton, CGalifornia. The Board's General (ounsel and
Respondents Véstern Tonato G owers & Shippers, Inc., Frank Ray, S ockton
Tomat 0 Gonpany, Inc., and Mchael E Brown appeared through their respective
Gounsel s and al | parties were afforded full opportunity to adduce evi dence,
exanine and cross-examne W tnesses, and submit oral argunent and briefs.?

Lphon the entire record, fromny observations of the deneanor of
the w tnesses and having read and considered the briefs submtted to ne since

the hearing, | nake the follow ng: ?

9 Copi es of the Charge, the Conplaint, and the notices of
hearing i n these proceedi ngs have been duly served on all
Respondent s. :

¥ Pursuant to an order of the Adninistrative Law Gificer, the
original conplaint, which included sone twenty (20) individual s
naned as Respondents but not alleged to be agricultural enpl oyers,
was anended at the hearing. The anendnent stated in substance that
these individuals (Wwth the exception of Respondent E nest Perry)
were to be del eted as naned Respondents in the conplaint; that
Respondent & ockt on Tonat o Gonpany, Inc., was substituted for

i ndi vi dual Respondent Frank Ray, and that Respondent E nest Perry
was an individual engaged in agriculture at all relevant tines,

Y n the third day of hearing Gounsel for Respondents Véstern Tonato
Qowers & Shippers, Inc., Sockton Tonato Conpany, Inc.,



F ndi ngs of Fact ¢
. Jurisdiction of the Board

1. Respondent Enest Perry is and was at all naterial
tines an agricultural enployer wthin the neaning of 8110.4(c) of the
Act .

2. The Lhionis and was at all tines naterial herein a

| abor organi zation wthin the neani ng of 81140.4(f) of the Act.
1. The Alleged Wnfair Labor Practices
A Prefatory S atenent

h August 29, 1975, the "access rule" was promul gated by the
Agricultural Labor Relations Board (8 CGal. Admn. Code 820900 et. seq.).
Pursuant to this rule, union organizers were granted the right to enter the
property of an agricultural enpl oyer for the purposes of organizing
enpl oyees during specified tines of the work day.

n Septenber 1, 2, and 3 of 1975, JimDrake, an organi zer for
the LUhion, along wth approxi mately ei ght or nine other organizers,

appeared at a tomato field | ocated on Arch Road

Y(cont'd) and Frank Ray entered a settlenent agreenent with

the Gounsel for the General (ounsel which di sposed of all

i ssues in controversy between these respective parties. Any renai ni ng
testi nony whi ch was taken and any findings nade by the Admnistrative
Law dficer pertain solely to Respondent Ernest Perry.

9 The evidence adduced by Gunsel for the General Gounsel through the
testinony of wtnesses and via docunents was essentially
uncontroverted and is hereby credited in all respects.
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near New Castle Road in San Joaquin Gounty, Galifornia, for the purposes of
organi zi ng the enpl oyees working in that field. Oh each occasi on access to
the field and to the workers thereon was bl ocked and barred by a group of
individual s herein collectively referred to as the "Posse Comtatus". The
group consi sted of approxinately ten to twenty persons at various tines.
Mich of the Posse were dressed in simlar green khaki work clothes and each
nenber wore an identifying shiny netal badge. The group was arned wth
pistols, rifles, and clubs and brandi shed sane whenever the organi zers
appeared on the dates nentioned above. The actions of the Posse in regard to
the uni on organi zers were done in full view of the enpl oyees in the field,
who were frightened and apprehensive at the tine.

n each of these dates Respondent Ernest Perry was present at
the field and was seen at various tines directing the nenbers of the Posse
Comtatus and giving theminstructions. Oh Septenber 2nd, 1975, one of the
organi zers, Bobby DeLaQuz, was confronted by Respondent Perry on the public
roadway bordering the field in question and was physically assaulted by him
In addition, it appears that Respondent Perry was instrunental in
Instigating the formati on of the Posse, that an organi zational neeting for
the Posse was held on August 31, 1975, at Respondent Perry's |abor canp, and
that prior to the appearance of the Posse in the field Respondent Perry
initiated the contact with Frank Ray of Sockton Tonato Conpany, Inc., “ for

the purposes of utilizing the services of the Posse.

S ockton Tormat o Conpany, Inc., was sonehow connected with the
agricultural operations In this particular field.

- 4



B. Denial of Access

The effective date of the access rule appears on its face
to be August 29, 1975. This date is also cited by the Galiforni a

Suprene Gourt in Agricultural Labor Relations Board vs. Superior Gourt

of Tulare Gounty, 16 C3d 392 (1976), fn3.¥

By formng, directing and participating in the acts of the
Posse Comtatus, Respondent Perry directly interferred wth the Uhion's
right of access as set forth in the access rule, and thereby engaged in a
violation of 81153(a) of the Act. It is clear that the Posse acted under
Respondent Perry's control and direction, under his orders, or at the
mni num that Respondent Perry approved and ratified each act of the
i ndi vi dual nenbers of the Posse. Accordingly, under applicabl e precedent,
the nenbers of the Posse were considered to be agents of Respondent Perry
and as such Respondent Perry is considered responsible for any unfair |abor

practices coomtted by such agents. See VWynline, Inc. 23 LRRM 1374, 81

NLRB No. 95 (1949). ¢
C The Appearance of the Posse

Notw t hst andi ng the denial of access noted above, Respondent

Perry engaged in additional unfair |abor practices

¥ unsel for Respondents S ockton Tomato Gonpany, |nc., and
Véstern Tomato Gowers & Shippers, Inc., contested the actual date
when the access rul e becane effective. However, no evidence on this
poi nt was produced by these parties and, indeed, as noted above, all
i ssues between the Board and these parties have been di sposed of by
settl enent agreenent. Accordingly, this contention is deened noot.

Ypursuant to Agricultural Labor Relations Act §1148, the
Board is instructed to follow applicable National Labor
Rel ations Act precedent.



inviolation of 81153(a) of Agricultural Labor Relations Act by confronting
union organi zers wth an arned band, threateni ng such organi zers t hereby
wth imedi ate and serious bodily harm and by assaul ti ng uni on organi zer

Bobby DeLaC uz. See Piednont Wgon and Manuf act uri ng Conpany, 79 NLRB 967,

22 LRRM 1470 (1948), enf'd C A 4, 24 LRRVI 2452 (1949).

The fact that Respondent Perry conmtted the af orenentioned
unfair |abor practices in the presence of enpl oyees who were not
necessarily his own at that tinme is of no consequence in concluding that he

violated the Agricultural Labor Relations Act. As stated in Austin Gonpany,

101 NL.RB No. 197, 31 LRRM 1215 (1952):

“...[the National Labor Relations] Act, read literally,

precl udes any enpl oyer fromdiscrimnating wth respect to any
enpl oyees, for Section 8(a)(3) does not limt its prohibition
to acts of an enpl oyer vis-a-vis his own enpl oyees. "

This principle was nost recently cited wth approval by the US Suprene
Gourt in Hudgens vs. NNRB, 96 S . 1029 (1976), fn3:

"The [National Labor Relations] Board has held that a
statutory enpl oyer nmay violate Section 8(a)(l) [the section on
whi ch 81153(a) of the Agricultural Labor Relations Act is
based] wth respect to enpl oyees other than his own."

See al so Peddl e Buil dings, 203 NLRB 265 (1973), enf. den. on other grds,

498 F2nd 43 (CA 3 1974).

The concept applies wth particular force in the agricul tural
industry, as agricultural enployees rotate their services between vari ous
enpl oyers in a given area during the peak season, and the actions of one
enpl oyer on anot her' s prem ses
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nay have an undesirable and illegal effects when the enpl oyees in that
field nove to his own premses. Gonfronting union organi zers wth an arned
Posse per se interferes wth, restrains, and coerces agricul tural enpl oyees

inthe exercise of the rights to self-organization, contrary to 81153(a).

D Recommended Q der

Havi ng found that Respondent Perry has engaged in unfair |abor
practices violative of 81153(a) of the Act, and upon the basis of the
foregoi ng findings of fact and conclusions of law and the entire record of
this proceeding, pursuant to 81160.3 of the Act, | hereby issue the
fol | ow ng recommended or der:

B nest Perry, his officers, agents, successors, and
assi gns shal | :

(1) Gease and desist frominterferring wth, restraining or
coercing agricultural enpl oyees in the exercising of their rights of self-
organi zation and/or their right to refrain fromsuch activities, by

(a) denying access to union representatives who
appear on agricultural |ands owned by himor under
hi s supervision for the purposes of organi zing the
agricul tural enpl oyees worki ng t hereon;

(b) assaulting or threatening wth i nmedi ate

bodi | y harmany such uni on organi zers;



(c) formng, directing, or participating in any

or gani zati on whose avowed purpose is to engage in an arned

confrontation wth any union organi zers; and

(d) inany other nmanner interfering wth, restraining,

or coercing any enpl oyee in the exercise of rights

guar ant eed by 81152 of the Agricultural Labor

Rel ati ons Act.

(2) Take the followng affirmative actions which I find wll effectuate
the policies of the Act:

(a) Post in conspicuous places in Respondent Perry's pl ace
of business in San Joaquin Gounty, California, including
all places where notices to enpl oyees are customarily

post ed, copies of the attached notice narked " Appendi x".
Gopi es of the said notice in Soani sh and English are to be
furnished by the ALRB, and shall, after being duly signed
by Respondent Perry, be posted i n such conspi cuous pl aces
and nai ntained by himduring the entire peak season in the
tonmato growng fields in 1977. Reasonabl e steps shal|l be
taken by Respondent Perry to insure that said notice is
not covered, altered or defaced by any other naterial.

(b) Respondent Perry shall informthe Board in witing
within two weeks prior to the conmencenent of the peak
season of the exact dates and duration

of such season.



(c) opies, of the aforenentioned notice are to be handed to
all agricultural enpl oyees enpl oyed during the year 1977 and
read to the sai d enpl oyees once a week during the peak tonato

cultivating and/ or harvesting seasons.

(d) Twenty days after the commencenent of the peak season,
Respondent Perry shall informthe Board of the steps he has
taken to conply wth this decision.

(e) Permt access by union organizers to fields owned,
operated, or nmanaged by him or under his control in addition
to that available under 8 Gal. Admn. .CGode 820900 et. seq.,
as fol | ows:

(i) Qe hour in addition to the hour granted for access
during lunch tine, for a total of two hours during the work
day. This two hour organi zing period is to be al |l oned whet her
or not there is an officially declared | unch hour. ¥

(i1) Insofar as access to enpl oyees prior to the commencenent

of work is concerned, organi zers shall be

10/ Testinony was presented at the hearing to the effect that workers in
the tomato fields are often not granted an officially declared | unch
br eak.



permtted to announce their presence to enpl oyees who are
still Inside transport buses at the fields one hour before
work is to commence. The said enpl oyees nay then di senbark

fromthese buses and neet wth the organi zers for the full

one hour period, |1/

ﬁf/ f"r‘-*ff <~.* ’/4&.&}'

I\/ATHEW GOLDBERG
Administrative Law G fi cer

Dated: 1/25/77

|1/ The evidence denonstrated that tonato workers often arrive in buses at the
fields several hours before work begins, and renmai n on the buses right
up until work actual |y comnmences.
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APPEND X
NOT CE TO EMPLOYEES
Posted By Order of the
Agricul tural Labor Rel ations Board
An Agency of the Sate of Galifornia

After a hearing at which all sides had an opportunity to present
evidence and state their positions, the Agricultural Labor Rel ations
Board has found that | have violated the Agricultural Labor Rel ations
Act, and has ordered ne to post this noti ce.

The Act gives enpl oyees the follow ng rights:
To engage i n sel f-organi zati on;
To form Join or assist any union;

To bargai n col l ectively through representatives of their
own choosi ng;

To engage in activities together for the purpose of
col l ective bargaining or other mutual aid or protection;

To refrain fromthe exercise of any such activities.

| WLL NOT interfere wth, restrain, or coerce any enpl oyee in the
exerci se of any of the above rights.

| WLL NOT prevent union organizers fromagai ning access to agricul tural
fields under ny ownership control and/ or managenent for the purpose of
organi zi ng the workers thereon during such tines as these organi zers are
permtted by law and pursuant to order of the Agricul tural Labor

Rel ati ons Board to do so.

| WLL conply in all respects wth the Board' s Qder.

Dat ed

BErnest Perry

THS IS AN CH AAL NOIMCGE AND MIST NOT BE DEFACED BY ANYONE

This notice nust remai n posted throughout the peak tomato season
and nust not be altered, defaced or covered by any other material. Any
guestions concerning this notice nay be directed to the Board' s T fi ce,
4433 Horin Road, Sacranento, California 95823
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