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Charging Party.

Thi s deci sion has been del egated to a three-nenber panel of
the Board. Labor Code § 1146.

n Decenber 19, 1976, admnistrative | aw of ficer
David C Nevins issued his decision in this case. The

respondent and the charging party filed tinely exceptions.?
Havi ng made a conpl ete and t horough review of the record, we

adopt the law officer's findings of facts and concl usi ons of
lawin their entirety.? Ve nodify, however, his recommended
renedi es as foll ows:
(1) In place of the law officer's recommendati on that
respondent distribute by hand and offer to read the Notice to Wrkers, we

substitute an order that the Notice be read by a

YRespondent filed 25 exceptions to the | aw of ficer's deci sion, Most
of these exceptions were no nore than a general denial of findings of
fact, and did not cite to the "portions of the record whi ch support the
exception' (8 Gal. Admn. Code § 20282 (a)). Oh this basis al one we woul d
di smss the exceptions. Because of the length and inportance of the
case, however, we have reviewed the entire record.

Z\¢ not e typogr aphi cal errors on pages 16 and 17: Dubors Fence
and Garden Go. , should be Dubois Fence and Garden Co. ; Chris and
:3|Its of Hollywood, Inc. , should be Chris and Pitts of Hol | ywood,

nc.



conpany representative or Board agent to all current enpl oyees on conpany
tine. The Notice shall be read in English, Spani sh, Korean, and any ot her
| anguage which the regional director finds appropriate. Followng this
readi ng the Board agent shall be accorded an opportunity to answer

enpl oyees' questions concerning the Act.

(2) Ve order that the ALOs recommendati on concerni ng UFW
access to a conveniently | ocated bulletin board take effect i medi ately
w thout regard to the pendi ng representati on proceedi ng.

(3) V¢ order that upon the UFWs filing of a witten notice
of intention to take access pursuant to 8 Cal. Admn. Code 8
20900(e) (1) (B) the WFWshall have the right to take one thirty-day
period of access as provided by 8 Gal. Admin. Code 88 20900(e) (3) and
20901(b) wthout restriction as to the nunber of organi zers. V¢ deem
such access necessary for the UFWto reorgani ze enpl oyees after the
unl awf ul di scharge of 25 percent of the known UFWsupporters. This
period of access shall have no effect on the four access peri ods
allowabl e under 8 Gal. Admn. Code 8§ 20900(e) (1)(A if the UWFWis not
certified in the pendi ng representation proceedi ng.

(4) Ve order that the back pay of the 20 unl awful |y

di scharged enpl oyees be cal culated on a daily basis. Loss of pay
shal | be determned by mul tiplying the nunber of days in the

back pay period tines the anmount the enpl oyee woul d have earned
per day. The enployee, of course, has a duty to seek alternative
enpl oynent. If he or she finds work, but is paid |ess than he or
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she woul d have been naking but for the unlaw ul discharge, respondent
shall pay the difference. The award shall reflect any wage increase,
i ncrease in work hours or bonus given by respondent since the
discharge. Interest shall be conputed at a rate of 7 percent per
annum VW deemthis formul a the nost
sinpl e and just nethod of awarding back pay in the agricul tural
context and one which furthers the policy of F.W Vol worth Co.¥
Accordingly, pursuant to Labor Code § 1160.3, IT IS HEREBY

CROERED that the respondent Sunnyside Nurseries, Inc., its officers,
agents, successors and assigns shall:

1. GCease and desist from

(a) In any manner interfering wth, restraining and
coercing enpl oyees in the exercise of their right to self-organization, to
form join or assist |abor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or to refrain fromany and all such activities, except to the
extent that such right nay be affected by an agreenent the type of which
is authorized by 8 1153(c) of the Act.

(b) DO scouragi ng nenbership of any of its enployees in the
UFW or any other |abor organi zation, by unlaw ul |y di scharging, |aying
off, or in any other manner discrimnating against individuals in regard to
their hire or tenure of enpl oyment, or any termor condition of enploynent,
except as authorized by § 1153(c) of the Act.

(c) Domnating or interfering wth the fornation or
admni stration of any |abor organi zation or contributing financial or
ot her support to such | abor organization, except as authorized by §
1153 (c) of the Act.

2. Take the follow ng affirmative action:

(a) dfer to the foll ow ng enpl oyees i medi ate and full
reinstatenent to their former or equival ent jobs, wthout prejudice to
their seniority or other, rights and privileges: N nfa Qaj ardo, Feliciano
Perez Merlin, Rafael Hores Lopez, Fedencia Mederos, Luci nda Benavi dez,

M guel Angel Ruiz, Angelina Ranos, Mirginia V. Bargas (Politron), Luis
Cast aneda, Josefina P zarro, Reuben Gal ves-Qutierrez, Maria Loui sa Rubio
(Qoyt), Delia

37
90 NLRB 289, 26 LRRM 1185 (1950)
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M Qtiz, Brique Castaneda, Serafino A varez Nunez, Angelina Ceg a de
Rubi o, Ranon O'tiz, Raul Sandoval Hernandez, Miria Theresa Coyt, and Jose

Mel ano.

(b) Nake each of the enpl oyees naned above in sub-
paragraph 2(a) whol e for all |osses suffered by reason of their
termnation. Loss of pay is to be determned by multiplying the nunber of
days the enpl oyee was out of work by the anount the enpl oyee woul d have
earned per day. |If on any day the enpl oyee was enpl oyed el sewhere, the
net earnings of that day shall be subtracted fromthe anount the enpl oyee
woul d have earned at Sunnyside for that day only. The award shall reflect
any wage increase, increase in work hours or bonus given by respondent
since the discharge. Interest shall be conputed at the rate of 7 percent

per annum

(c) Preserve and nake available to the Board or
Its agents, upon request, for examnation and copying all payroll records,
social security paynment records, tine cards, personnel records and
reports, and other records necessary to anal yze the back pay due to the

foregoi ng naned enpl oyees.

(d) D stribute the follow ng NOIl CE TO WRKERS (to be
printed in English, Spanish and Korean) to all present enpl oyees and to
all enployees hired by respondent wthin six nonths followng initial
conpliance wth this Decision and Oder and nail a copy of said NOIMCE to
all enpl oyees enpl oyed by respondent between Septenber 1, 1975 and the
time such NOTICE is mailed if they are not then enpl oyed by respondent.
The NOTI CES are to be nail ed to the enpl oyees' |ast known address, or nore
current addresses if nade known to respondent.

(e) Post the attached NOTI CE i n promnent pl aces
at respondent's Salinas nursery in an area frequented by enpl oyees and
where ot her NOTI CES are posted by respondent for not |ess than a six-nonth
peri od.

(f) Have the attached NOICE read in English, Spani sh and
Korean on conpany tine to all enpl oyees by a conpany representative or by a
Board agent and to accord said Board agent the opportunity to answer
questi ons whi ch enpl oyees may have regarding the NOMMCE and their rights

under § 1152 of the Act.

(g) Mke available to the UPWsufficient space on a
convenient bulletin board for its posting of notices and the |ike for a
period of six nmonths fromrespondent's begi nning conpliance wth the
nandates of this Decision and Oder, and to provide the UFWthe nanes and
addresses of all enpl oyees who wll receive the NOIl CE TO WIRKERS.

(hy Alowthe UFWthe right of access for one thirty-day

period upon the filing of a witten notice of intention to take access.
This right of access shall be taken in accordance
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wth 8 Gal. Admn. Code 88 20900 (e)(3) and 20901(b), but shall not be
restricted as to the nunber of organizers. The right of access shall
be available i mmediately wthout regard to the pendency or result of
the representation proceeding (GCase No. 75-RG184-M. |If the UFWis
not certified as the result of that proceeding, it shall have four
periods of access as provided by 8 Gal. Admn. Code 8§ 20900(e) (1) (A

wthout regard to this renedy.

(i) Notify the regional director of the Salinas
regional office wthin 20 days fromrecei pt of a copy of this Decision
and O der of steps the respondent has taken to conply therewth, and
to continue reporting periodically thereafter until full conpliance is

achi eved.

Cated: My 20, 1977
GRALD A BROM Chai rman RCBERT

B. HJUTCH NSON Menber R GHARD

JGHANSEN JR, Menber
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NOT CE TO WIRKERS

After atrial where each side had a chance to present their
facts, the Agricultural Labor Relations Board has found that we
interfered wth the right of our workers to freely decide if they want
a union. The Board has told us to send out and post this notice.

V¢ wll do what the Board has ordered, and also tell you
that:

The Agricultural Labor Relations Act is alawthat gives
all farmworkers these rights:

(1) to organi ze t hensel ves;

(2) to form join or hel p unions;

(3) to bargain as a group and choose whomthey want to
speak for them

(4) to act together wth other workers to try to get a
contract or to help or protect one another;

(5) to decide not to do any of these things.
Because this is true we promse that: VE WLL NOT do anything in the

future that forces you to do, or stops you fromdoi ng any of the things

| i sted above.
Especi al | y:

VE WLL GFFER N nfa Quaj ardo, Feliciano Perez Merlin, Rafael
H ores Lopez, Fedencia Mederos, Luci nda Benavi dez, Mguel Angel Ruiz,
Angel ina Ranos, Mirginia V. Bargas (Politron), Luis Castaneda, Josefina
P zarro, Reuben Gal ves-Qutierrez, Maria Louisa Rubio (Qoyt), Delia M
Qtiz, Enrique Castaneda, Serafirio Alvarez Nunez, Angelina Cg a de
Rubi o, Ranon Qtiz, Raul Sandoval Hernandez, Maria Theresa Coyt, and
Jose Melano their olds jobs back and we w Il pay each of themany noney
they | ost because we di scharged them

3 ALRB No. 42 - 6-



VE WLL NOI ask you whether or not you belong to any
union, or do anything for any union, or how you feel about any union;

VE WLL NOI threaten you wth being fired, laid off, or
getting less work because of your feelings about, actions for, or

nenber ship i n any uni on.

VE WLL NOr promse you benefits for not supporting a

uni on,

VE WLL NOTI fire or do anything agai nst you because of the

uni on;
VE WLL NOr start, support, assist, interfere wth or

contribute noney to any |abor organization unless allowed to do so by

| aw
Dat ed:

SUNNYSI DE NURSER ES, | NC

By: (Representative) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE !

3 ALRB No. 42 - 7-
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STATE G- CALI FCRN A
BEFCGRE THE
AR AQLTURAL LABCR RELATI ONS BOARD

SUNNYS CE NURSER ES, | NC

Respondent Case Nos. 75-CE 150- M
75- C& 150- AM
75- C& 250- AM
75- CE 218-M

75- & 218- AM

and

WN TED FARMWIRKERS, AFL-A O

Charging Party

N N N N N N N N N N N N

Aison ol gan and Lee Gorbett, for
the General Qounsel

Frederi ck Morgan and Thormas Reavel y,
Bronson, Bronson & MK nnon of San
Francisco, Galifornia, for the
Respondent

Patricia Lernan and Polly Thonas of San
Francisco, Galifornia, for the Charging
Party

DEAQ S ON

STATEMENT G- THE CASE

DAMMD C NEMNS Admnistrative Law Gficer: This case was
heard by ne on Novenber 24, 25, 26, and Decenber 1, 2, 3, 4, and 5, 1975,
in Salinas, California.y The conplaint, dated Novenber 7, is based on
charges filed by the Lhited Farm workers of Anerica, AFL-A O (hereafter
the "UAW). The charges were duly served on the Respondent, Sunnyside
Nurseries, Inc., between |ate Septenber and early Novenber. The conpl ai nt
alleges that the Respondent commtted various violations of the
Agricultural Labor) Relations Act (hereafter referred to as the "Act").
The hearing was held pursuant to an order consolidating the various

char ges

Yhl ess otherwise specified, all dates herein refer to
1975.
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agai nst the Respondent .

Al parties were represented at the hearing and were given a
full opportunity to participate in the proceedings. The General Counsel
and the Respondent filed briefs after the close of the hearing.

Uoon the entire record, including ray observation of the
deneanor of the w tnesses, and after consideration of the argunents and
briefs submtted by the parties, | nmake the fol | ow ng:

FI NDNSS GF FACT

. Jurisdiction.

Respondent, Sunnyside Nurseries, Inc., is a corporation engaged
inagriculture in Mnterey Gounty, CGalifornia, as was admtted by the
Respondent. Accordingly, | find that Respondent is an agricul tural
enpl oyer wthin the neaning of Section 1140.4(c) of the Act.

It was al so admtted by the parties that the UFWis a | abor
organi zation wthin the neaning of Section 1140.4(f) of the Act, and | so
find.

1. The Aleged Wnhfair Labor Practi ces.

The conpl aint, as amended at the hearing, puts into issue two
categories of alleged violations. Frst, the conplaint charges that the
Respondent vi ol ated Section 1153(a) of the Act by interrogating and
threat eni ng enpl oyees in regard to their support for the UFWand by
prom si ng enpl oyment changes and benefits to enpl oyees to di ssuade them
fromsupporting the UFW conduct which allegedly interfered wth,
restrai ned, and coerced enpl oyees in the exercise of rights guaranteed by
Section 1152 of the Act. Second, the conpl aint charges that the
Respondent vi ol ated Sections 1153(a) and (c) of the Act by discharging 21
enpl oyees (one of which was added to the conplaint by way of anendnent at
the hearing), between early Septenber and early Novenber, the bul k of such
termnations occurring on Cctober 21 and 28. 2/

The Respondent generally denies it violated the Act in any
significant respect. It denies it violated Sections 1153(a) and (c), and
affirmatively argues that all but three of the 21 naned enpl oyees (Mria
Theresa Qoyt, Luis Castenada, and Lucia Martinez) were dismssed due to a
| ack of work, in accordance with their general seniority wthin their
respective crews. As

2/ A though neither alleged in the conplaint nor by way of
anendnent, an additional violation is charged agai nst the Respondent by
the General (ounsel. In his brief the General (ounsel argues that the
Respondent vi ol ated Section 1153(b) of the Act by establishing and
domnating, or supporting, a labor organi zation. This "new allegation
nade by the General (ounsel w |l be discussed infra.

-2
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for the other three enpl oyees, Respondent argues that two of themwere

di schar ged for cause and the other voluntarily quit her enpl oynent (Lucia
Mirtinez).¥ The Respondent, however, admtted that the fol | owi ng persons
wer e supervisors wthin the neani ng of Section 1140. 4(j) of the Act
and/or were agents acting on its behalf: Hichi Yoshida, Shyoge (Sho)
Yoshi da, Leland WIlians, Robert Castenada, Hjjine (Charl ie) lwamuro,

Vél ter N shi da, Marcos MJIlnero Carl os Ranirez, and Masao (Mis) Kato.?

[11. The Facts.
A Backgr ound;

The Respondent operates a nursery in Salinas,
Galifornia, grow ng nunerous species of plants and flowers. It also
operates nurseries in Chio and Hayward, California; the latter |ocation
is where its headquarters are | ocated and where its president, BHichi
Yoshida, is based. As a general rule, Bichi Yoshida spends no nore than
afewdays at atinme at the Salinas nursery; his brother, Sho Yoshi da,
Respondent's vice-president, is in overall, daily charge of the Salinas

oper at i on.

VWrk at the Salinas nursery is divided into various crew
functions. Basically, each crew naintains responsibility over the sane
crops fromyear to year and is assigned to the sane work areas (i.e
particul ar plastic or greenhouses). The crews performsuch tasks as
preparing soil, potting and trimmng the plants, watering them and then
preparing the plants for shipnent. Several of the crews, or parts of
them are shifted to assist other crews fromtine to tine, dependi ng on
the respective work |level of the crews, in order to performsuch inpor-
tant, periodic tasks as planting, potting, packagi ng and noving plants
for shipnent.

Because of variation in grow ng seasons, avail abl e space, and
fluctuating business enphasis, it is difficult to identify exactly which
crews work on which plants and the extent of their work, at any precise
time. Cenerally, however, Robert Castenada' s crewis responsible for
chrysant hemuns, a year-round crop; Marcos Mlinera s crewis responsible
for foliage plants (e.g., scheffleras, dieffenbachias, philodendrons),
al so a year-round crop; Leland Wllians's crewis responsible for
propagating and grow ng ferns; Carlos Ramrez's crewis responsi bl e for
lilies and poi nsettias, which are, respectively, Easter and Chri st nas
crops; Mas Kato's crewis responsible for the soil shed) (where the soil
is prepared), as well as assisting wth lilies and poinsettias; Charlie
Iwamuro's crew i s responsi bl e for

3/Qiginally, the Respondent’'s answer affirnatively clai ned

that "each of the" dismssed enpl oyees naned in the conpl aint had been
di smssed due to a lack of work, but the answer was anended at the hearing

to read as descri bed above.

4/ Uoon notion of the Respondent, and w thout opposition from
the General Qounsel, Paragraph 6(e) of the conpl aint was di sm ssed
i nasmuch as no supporting evi dence was introduced.

- 3-
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poi nsettias, coleus, cyclenan, cynararies and other plants; and V@l ter
N shida's crewis known as a "floating crew " which has no particul ar
work area, assisting the other crews, depending on their respective work

| oads.

In early Septenber, the UFAWbegan an organi zi ng dri ve anong
the Respondent’'s Salinas enpl oyees. (nh approxi mately Septenber 18, Sho
Yoshi da t el ephoned his brother, BEichi, who was then in devel and, Chio,
and i nformed hi mof the UFWs organi zi ng canpai gn, requesting Eichi to
cone to Salinas "to alleviate the probl emof union organizing, " as Sho
hi nsel f described the brothers' conversation. EBichi arrived in Salinas
soon afterward and, contrary to his usual practice, rena ned w thout
interruption until latter-Septenber, if not |onger.

B. Respondent's Early Gontacts Wth Enpl oyees:

Even before Hichi's visit to Salinas, the Respondent's
officials were aware of the UPWs organi zi ng canpai gn. Thus, on an
unknown date in early Septenber, Sho Yoshi da summoned Sucorro Reyes, a
worker on V@lter Nshida' s crew, to his office. Admttedly, Ms. Reyes, a
UFWsupporter, was the only worker summoned for such a private neeting
wth the Respondent's top official in Salinas.5 M. Reyes credibly
testified that Sho began their neeting by asking her if she was unhappy,
after which he gave her a Sunnysi de | eaf|l et describing the Respondent’s
wage and benefit program According to Reyes, Sho then asked her if she
had any nenbershi p cards and, when she said no, said he knew three
persons who had cone to his office and told himthey knewit was Reyes
who was "organi zing the people.” Sho refused to tell Reyes who the

all eged informants were.

Aso in early Septenber, around the 7th or 8th of the nonth,
Luis Castenada, a worker on Robert Castenada’'s crew (no relation), had a
converation wth Harold K nnaman, who was then | the Salinas general
manager, second in charge under Sho Yoshi da. 6/ The conversati on took pl ace

only one day after Castenada attended

5/Sho testified he requested the neeting because he had been
told by Foreman N shida that Reyes was "unhappy"; he denied know ng at
the tine that Reyes was an active UFW supporter. | do not credit Sho
Yoshida' s testinony. Hs testinony, as was the testinony of nearly every
wtness called by the Respondent (save M. Sparling s, Sho's secretary),
was |argely evasive, self-contradictory, and sel f-serving, as such
characteristics of the testinony wll be nore anply cited in subsequent
portions of this Decision. Furthernore, the testinonial denmeanor of M.
Yoshida, his brother Bichi, and sone six supervisors who testified can
be fairly described as denanding the conclusion that their testinony

| acks credibility.

6/ Al t hough unnaned in the conpl aint, K nnaman was a super vi sor
w thin the neani ng of Section 1140.4(j) of the Act, as he was in general
charge of the hiring and firing at the nursery during his tenure as
general nmanager. The conversation described above between Ki nnanan and

Lui s Castenada —J[ conti nued]
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aprelimnary UPWneeting in Salinas, to which he was invited by Sucorro
Reyes. K nnaman asked the enpl oyee what happened at the neeting; he did
not say how he knew that Castenada went to the neeting. 7/ Castenada was
selected by his fellow enpl oyees at the neeting to serve as the SunnyS| de
coordi nator for the UPW K nnaman, a personal friend of Castenada's, said
there would be many difficulties and probl ens in respect to the union,
that the Respondent woul d not be happy wth those who voted for the
union, and that years before a union had attenpted to organi ze the Res-
pondent' s enpl oyees and nany of those who supported the uni on no | onger
worked for Sunnyside. Kinnanman al so nentioned that just a few days
before he was invol ved in the discharge of a fenal e enpl oyee who, he
said, was "the principal person” and "was having a |lot of problens wth
the union." This worman enpl oyee, Kinnaman said, tal ked a |ot at work,
woul d not work, woul d get nmad when told to do sonet hing, and threat ened

to call the union. 8/

Inlatter Septenber, several days after Hichi Yoshida arrived
in Salinas, he requested that Sucorro Reyes and Lucia Martinez neet wth
him |Intheir neeting Bichi asked the two enpl oyees (through Louis
Carillo, who acted as translator) if they were having any problens wth
their forenman, and when they voi ced conpl aints about their |ead-wonan,
Bichi said he would try to solve the problens. Lucia Mrtinez was,
according to Reyes, also a supporter of the UFW

Reyes was then called to a private neeting wth Eichi, on
about Cctober 2. Hichi told Reyes, according to her credibl e testinony,
that she should stop intimdating his workers and stop forcing themto
sign the cards. Reyes then asked B ichi why Jose Ramrez was allowed to
talk wth the enpl oyees and she was not, to which he responded, "If | see
you once nore talking to ny workers, I'mgoing to run you off." Reyes
also testified that when she asked who had tol d hi mshe was inti mdating
the workers, Hichi refused to nane them telling her he had already laid

t hem

6/[continued]--was not nade a subject of the conplaint, but
the testinony concerning such conversation was not objected to by the
Respondent and is described herein as rel evant background naterial .

7/ A t hough no concl usi ve proof establishes how Ki nnanan knew
of the neeting, Jose Ramirez, a welder at Respondent's nursery, had al so
attended the neeting. Ramrez, known to nany of the enpl oyees as hostil e
to the UFW subsequently pl ayed a promnent role for the Respondent in
its canpai gn agai nst the UFW

8/ n Septenber 5, just one or two days before, Maria Theresa
Goyt was discharged fromLeland Wllians's crew, allegedy for working
too slowy and for insubordination. oyt is named in the conpl ai nt as
havi ng been unlawful |y discharged, and it was her that Castenada
under st ood Ki nnaman to be referring to. K nnaman personally played a rol e
in Qoyt's discharge.
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off. He also suggested to Reyes that her actions could or woul d cause
ot her workers to return to Mexico. 9/

In early Gctober, BEichi Yoshida al so had two conversati ons
w th Luci nda Benavi dez, another UFWsupporter. During their first
conversation, in which Sho al so participated, M. Benavidez requested a
transfer fromLeland Wllians's crew back to Charlie Iwanuro' s crew,
where she worked until recently. The Yoshi das suggested that she woul d
| ose her job in such a transfer because they were going to cut dawn
Charlie's crew In connection wth their discussion regarding a
transfer, Hichi told her that if the union won he would "l ay peopl e of f
because he was going to | ose too much noney because the uni on was goi ng
to expect too nuch for the people.” But, as Ms. Benavidez credibly
testified, HBichi also said that no | ayoffs woul d take place if the union
lost, and in that case he would not "hol d anyt hi ng agai nst anybody. "
Bichi |likew se nentioned that wages woul d be increased and unenpl oynent
benefits inproved, although he reassured Benavi dez that the unenpl oynent
protection woul d probably not be needed because he did not believe in
| ayi ng peopl e of f. When that conversation occurred, the Respondent was in
the process of applying for unenpl oynent conpensation coverage for its
enpl oyees, whi ch coverage was due to begin in early 1976.

After having a subsequent di sagreement wth her forenan,
WIlians, Ms. Benavidez again spoke to Hichi, also during the first half
of ctober. During this conversation, BHichi and Benavi dez di scussed
wor kers conpl ai ning about their forenmen; she told Bichi it was because
workers felt they were treated unfairly that they | ooked to the UFWfor
assi stance. She then suggested that Eichi could inprove natters by
occasi onal |y supporting an enpl oyee in such disputes and that he coul d set
a good exanpl e by supporting her requested transfer to Charlie' s crew
B ichi responded by offering Benavidez a bargain: if she would tell the
workers to give hima year by voting against the union, tell themthat
wages and unenpl oynent benefits woul d be inproved, and if she woul d
personal |y think about voting for the UFW then he would return her to
Charlie's crew She agreed to carry out Hichi's requests, although she
had openly supported the UAWand wore one of its buttons. A day or two
after the eventual election, she was transferred back to Charlie's crew
and was laid off sone four or five days later.

9/Hichi denied referring to union activity in his
conversation wth Reyes, claimng instead he told her to stop tal king
while at work. However, Hichi (as well as every other w tness who was
asked) acknow edged t hat enpl oyees regul arly and nornal |y talk while
working, and that no limnation was pl aced on the anount or topics of
their discussion. Nor was evidence put forward to indicate any particul ar
difficulty in connection with Reyes's work behavi or.
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C Respondent's General Canpai gn Against The UFW 1. The

G oup Meeti ngs

Bet ween approxi natel y Septenber 22 and 26, the Respondent
| aunched a series of group neetings wth its enpl oyees. he such -neeting
was hel d between B ichi Yoshida and the Korean, Filipino, and Portugese
enpl oyees, who were called fromtheir various work crews for the neeting.
Approxi mat el y 40 enpl oyees attended that neeting in the Sunnyside
| unchroom but the record does not reflect what was said at the neeting.

Bichi Yoshida al so conducted separate group neetings wth
each of the crews, including the Spani sh-speaking or Mexi can- Areri can
enpl oyees. | n attendance at those crew neetings were Hichi, his brother
Sho, Louis Carillo, a crew foreman who served as translator for Hichi,
and Ben (Benito) Lopez, who was | specially hired and paid by Sunnyside to
speak to the enpl oyees. Generally, M. Lopez was enpl ooyed to explain the
new agricultural |abor |awto Respondent's enpl oyees. ¥ In addition to
M. Lopez's discussion regarding the newlabor law, and in addition to the
general comments rmade concerni ng Respondent' s then exi sting wage and
benefit structure, what follows is a description of what various enpl oyees
credibly testifed as to what el se was said at their crew neetings:

Charlie Iwamuro's crew-According to Feliciano Merlin, M.
Lopez tol d enpl oyees that Sunnysi de woul d never agree to having them
di spat ched by the UAW and suggested that the enpl oyees shoul d consi der
formng their own union. Mria Rubio Coyt testified that either Bichi or
Carillo said that if the workers voted agai nst the union, no worker woul d
be fired, but if the union won, then workers would be fired. Both Merlin
and Josephina P zarro recalled that Eichi told the workers that fromthen
on a "suggesti on box" woul d be established in which enpl oyees coul d subm t
grievances or conplaints and, according to Merlin, that "fromthat day on
things were going to change. "¥ A the concl usion of the neeting,
enpl oyees were each given one free pl ant.

VWil ter Nshida' s crew-Ranon Qtiz, Serafin Nunez

10/ M. Lopez, appearing as a wtness for the Respondent,
essentially denied he said sone of the things attributed to hi mby
enpl oyees who attended the neetings. He al so deni ed, however, that Sho
Yoshi da nentioned the UFWs organi zing drive as a reason for the neetings,
a denial which neither conports wth the obvious nor wth Sho Yoshida' s
testinony on the point. Generally, | do not credit M. Lopez's testinony.

11/A CQharlie's crew neeting, both Merlin and Coyt spoke
up, voicing various conplaints or indicating that they favored the
URW after which Eichi promsed a suggestion box.

-7 -



and Sucorro Reyes testified concerning this neeting; all of themrecalled that
Respondent ' s speakers nentioned establishing a suggestion or conplaint box for

enpl oyees to nmake known their problens and that an effort woul d be nade to sol ve such
problens. Qtiz recalled that soneone fromthe Respondent asked the enpl oyees to remnain
wthout a union for one year to see if the Respondent inproved the problens. He al so
recal l ed that Ben Lopez said that the union woul d cause enpl oyees to | ose their
existing seniority and begin |i ke new enpl oyees. M. Reyes recalled, slightly to the
contrary, that Lopez said it woul d nake no difference if the uni on won because the
Sunnysi de benefits woul d not change. M. Nunez recalled that Eichi said through his
translator that nany probl ens would exist if the union entered and "if we wanted to
protect our work, to vote no union."

Marcos Mlinero' s crew-Enrique Bernal recall ed

that at the neeting for his crew that BEichi asked the workers to give him a year
wthout any union to see if "we did not like the benefits he had." BHichi told them
that he could not promse them anything because of the law, but after the election "he
could offer us other benefits"; HBHichi likewse nentioned that in January, 1976,
unenpl oynent benefits would begin. Bernal also testified that Hichi said if the
enpl oyees voted for the union, then all their benefits would start fromthe bottom up,
that their existing benefits would not count, and that the benefits would "stay on the
bottom" Qhce again the grievance or suggestion box was nmentioned, and Bichi told the
enpl oyees he would personally review the problens to resolve them M. Bernal also
renenbered being told at the neeting that if the union won, then enpl oyee seniority
woul d have to begi n anew

Mas Kato's crew-Jose Mel ano was anmong those in
Kato's crew who attended the neeting. He recalled that Lopez told the workers "there
would be nany problens” if the union won the election and that they should give the
owners one year wthout a union to see if "things went on the sane.” Lopez told them
the Respondent had good benefits and nentioned a nedical plan. Lopez also said the
enpl oyees woul d lose their benefits if the union entered. Qhce again, the grievance box
was announced, and Bichi said "he would be in the office to work out those problens ."

Leland WIlians’s and Robert Castenada s crews--
These two crews al so had their separate neetings wth Bichi and Sho Yoshi da, Lopez, and
Carillo. The brief testinony by Luci nda Benavi dez regarding WIlians's crew neeting
i ndi cates that Lopez general |y di scussed the URW's organi zing efforts and suggest ed t hat
enpl oyees think careful |y about wanting a union or not. F ndencia Mederas Rui z attended
the neeting for Castenada' s crew during which Ruiz recalled that the grievance box was
announced by the Respondent, that the workers were asked to give the Respondent a year
wthout a union to see if they liked it, and that a plant was given to each of the
enpl oyees at the end of the neeting.

Aong with the crew neetings that were held, the
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Respondent' s officials also distributed printed | eafl ets to em
ployees. (e of the leaflets stated, inter alia;
YOQU ARE TALD YOQU CANNOT LCBE ANYTH NG O\LY GAI N

ISIT TRE?
THE FACT | S YOU CAN LCsE I T ALL, BY
LGS NG YOR JCB

* * % *

THNK DON T GAMBLE THE SEOR TY F YOR
JaB DON T GAMBLE THE GOCD BENEH TS YQJ
HAVE NOW

REMEMBER THE UN ON DCES NOT' PROV CE
JAaBS, ALY YOR GOWPANY CAN S N YOR
PAY GHECK

Anot her Sunnyside | eafl et, signed by BEichi Yoshida, concluded
by Sating "YOQJ HAVE A PEACEFUL GQO(D STEADY J(B. KEEP IT. MOTE

NOUNCON™

2. The Qievance Commttee Meetings

Wthin the week follow ng the crew neetings des-
cribed above, each of the crews al so held neetings at the direction of its
foreman to select two representatives fromeach crew
to serve on a special coomttee. The workers were told by their forenen
various reasons for electing two crew representati ves,
but basically the reason given themwas that the representatives were to
forward or discuss grievances fromtheir crews to and
W th nanagenent representatives. . Arong those elected by their crews to
serve on the coomttee were Feliciano Merlin and Delia
Qtiz fromGharlie Iwamuro's crew, and Lucy Benavi dez from Lel and
Wllians's crew Vdlter Nshida's crew decided not to participate
inthe coomttee. It appears fromthe testinony that only the Mexi can-
Aneri can enpl oyees were asked to el ect representatives to
the coomttee, or were--in essence--el ected as the only nenbers of the
coomttee; thus, in the case of Mas Kato's crew, only the
Mexi can- Aneri cans were asked to choose representatives, as the
Korean crew nenbers were not counted when voting for that crews

represent atives.

The el ected representatives were then called to a
neeting where Hichi Yoshida was present. He introduced Jose
Ramrez as the "president” of the group and, before | eaving, turned the
neeting over to himl12/ Ramrez indicated he was

12/ Jose Ramrez, a welder hired in My at an hourly
wage, was given a salary on (ctober 1. The only sal ari ed personnel at
Sunnysi de were those whomt he Respondent consi dered
or referred to as "supervisors." — [continued]
O -
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speaking for Bichi and urged the gathered crew representatives to give the
Respondent one nore year without a union. He al so

nentioned the grievance boxes and that B ichi woul d personal |y consi der
their problens. A discussion then ensued in which em

pl oyee conpl aints or problens were solicited by Ramrez; the representatives
were told by Ramrez that nonthly neetings for them

woul d be held. During the neeting, Ramrez nade notes of what the
representatives said concerning enpl oyee probl ens. 13/

D The Hection And Subsequent Events:

An enpl oyee representation el ecti on was conduct ed on
Qctober 15, Hghty-nine votes were cast in favor of the UFW
80 votes were cast for no | abor organi zation, and 14 ballots were
chal l enged. Qne day follow ng the el ection, Eichi Yoshida held group
neetings wth the work crews, thanking those who had voted
against the UFWW At the tinme of the instant unfair |abor practice
hearing the UFWhad not yet been certified. 14/

1. The Post-H ection Layoffs

Wthin a nonth follow ng the Gctober 15 el ecti on,
nore than 20 enpl oyees | ost their enpl oynent at Sunnyside. Thus,
on Cctober 21, the foll ow ng enpl oyees naned in the conplaint were
termnated: N nfa Quajardo, Feliciano Merlin, Rafael Lopez,
Fedenci a Mederos, Luci nda Benavi dez, Lucia Martinez, Mguel Ruiz ,
Angelina Ranos and Mirginia V. Bargas.15/ O Gctober 28 Lui s Castenada,
Reuben Gal ves-Qutierrez, Miria Louisa Rubio Goyt, Delia Qtiz, BEirique
Castenada, Serafin Nunez, Ranon Qtiz, Raul Sandoval Hernandez, and Angel i na
Ceja de Rubio were dismssed fromtheir enploynent. On Qctober 31, Josefina
A zarro was

12/ continued]--Ramrez |l eft his enpl oynent wth the
Conpany on ctober 17, two days after the el ection.

13/ Alt hough VWl ter N shida's crewdid not el ect representati ves,
Sho hinself net wth the nen of the crew about a 2Q week or two before
the election. Ben Fuentes, a |l ead person, translated for Sho, who request ed
the assenbl ed nenbers of the crewto tell himtheir problens and "he woul d
take care of it." The enpl oyees had refused to el ect representatives
because, as Ranmon Qtiz described it, the crewdid not feel it had any pro-
bl ens with Foreman N shi da

14/ The Board subsequent|y determned certain issues in
regard to the challenged ballots, in 2 ALRB No. 3, dated
January 7, 1976. The record herein, however, does not reflect whether that
Board determnation resol ved all outstanding i ssues in connection with the
e: ection; nor is it clear as to what was the eventual result of the
el ecti on.

15/Mirginia V. Bargas, as naned in the conpl ai nt,
appears on the Respondent's records as Virginia V. Politron

- 10 -
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di smssed, and on Novenber 7 Jose Mel ano was di smssed. Wen the

foregoi ng enpl oyees were dismssed, eight were fromCharlie Iwanuro's
crew, one was fromGCarlos Ramrez's crew, two were fromlLeland WIlians's
crew, four were fromWilter Nshida s crew, one was from Marcos
Molinero's crew, one was fromMas Kato's crew, and three were from Robert

Castenada’ s crew 16/

B ghteen of the foregoi ng naned enpl oyees were al |l egedl y
laid off due to a lack of work, as wll be discussed in greater detail in
subsequent sections. According to the Respondent, the individual crews
were divided up into their special work functions (i.e., a group of nen,
a group of wonen and, where appropriate, a group for a "water crew'), and
the layoff sel ections were then based on the enpl oyees' overall
"seniority" wth Sunnyside as applied to their "sub-crews" (though
exceptions to that general layoff pattern exist). Admttedly, the
Qctober layoffs were the first |ayoffs that were inplemented on the basis
of enpl oyee seniority, a nethod newy devi sed because of the advice of

counsel .

Several relatively undisputed features in regard to the
| ayoffs energe fromthe testinony and exhibits. Frst, not one of the
enpl oyees who were laid off was forewarned; they were informed of their
respective layoffs on what was to be their last day of enpl oynent. 17/
Second, the layoffs cane at the tine of year when Respondent custonarily
increased its work force, as denonstrated by enpl oyee figures for 1972,
1973 and 1974. And, as admtted by several forenmen, the Qctober |ayoffs
were the only group or w despread | ayoffs they had observed as forenen;
nornal |y, decreases in Respondent's enpl oyee force stemmed from seasonal
enpl oyees or natural attrition.

Thi rd, enpl oyees di smssed after the el ecti on possessed
two basic characteristics in common: they were all Spani sh-surnaned and
they were all supporters of the UAW Every one of the 17 di smssed
enpl oyees who testified supported the UFW 18/

16/1n addition to the 20 enpl oyees naned above, NMaria Theresa
Qoyt is also naned in the conplaint and was di smssed on Septenber 5, as
noted earlier. It should be renenbered that she plus two of those nanmed
above allegedly lost their enpl oynent due to individual reasons, as wll
be discussed in the followng section. A so, the record reflects that
several other enpl oyees were dismssed during latter Qctober and early
Novenber, assertedly due to a lack of work, but they were not naned in the

conpl ai nt .

17/ The only possi bl e exception to the lack of notice was in the
case of Lucinda Benavi dez, who was told generally of potential layoffs in
early Cctober, in response to her request for a transfer fromWIlians's
to lwamuro's crew However, as wth the others, her actual |ayoff cane
abruptly, wthout advance notice or specific warning.

18/ Four ex-enpl oyees did not testify: Mguel Ruiz, Angelino
Ranos, Mirginia V. Bargas (Politron) and Lucia Martinez.
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A though the exact extent of Respondent's know edge of their respective UFW
activity or support was not clearly established fromthe testinony, sone
general observations can be drawn fromthe evidence: (1) many of the

di smssed enpl oyees had attended a UFWneeting al so attended by Jose

Ram rez(Rueben Gal ves-Qutierrez, Rafael Lopez, Serafin Nunez, Raul
Hernandez, Angelina CGeja de Rubio, plus others);(2) several of themwere
chosen as their crews representatives, spoke in behalf of the UAWin
neetings wth Eichi Yoshida or their supervisors, or nade their support

for the UFWknown by weari ng UFWbuttons or serving as an el ection

observer for the UFW(Feliciano Merlin, Delia Qtiz, Rueben Gal ves-
Qutierrez, Lucinda Benavidez, Maria Louisa Rubio Goyt, Ranon Qtiz, Enrique
Bernal , F ndencia Ruiz, and Jose Melano) ; and (3) others actively spoke to
their fellow enpl oyees or solicited their support in regard to the UFW
(Maria Theresa Qoyt, Josefina A zarro, and Serafin Nunez). Furthernore,

Sho Yoshi da acknow edged he was gi ven the names of nany enpl oyees who were
reputedly UFWsupporters, and the general testinony supports the concl usi on
that it was obvi ous who anong t he enpl oyees supported the UFWand who di d
not .

As noted, all 21 conpl ai ni ng enpl oyees were of the sane et hnic group.
Yet, about 25%of Respondent's work force was conposed of enpl oyees from
ot her ethnic groups, none of which groups experienced |ayoffs. This apparent
disparity in layoffs anong the various ethnic groups of enpl oyees becones
significant in viewof the different treatnent afforded the non- Spani sh-
surnaned enpl oyees by way of their having separate neetings wth Respondent's
officials, their apparent |ack of participation in voting for crew
representatives, and by their reputation, known not only by enpl oyees but by
Sho Yoshida, that they (particularly the Korean enpl oyees) were general |y
opposed to the urw 19/

Finally, on Vé@lter N shida s crew enpl oyees were
told that the |ayoffs were due, at least in part, to the UAW Both Ranon Qtiz
and Serafin Nunez credibly testified that Foreman N shi da approached t hem
shortly before they were to stop working their last day (Qctober 28). N shida
told themthey were being laid off at the direction of Sho Yoshi da, who had
said "he was having problens wth the union.” Qtiz recalled that
N shida said that Sho had al so nentioned the | ack of work as a reason for the
layoff, in addition to having said it was because of problens wth the union.
N shida al so told his enpl oyees

19/1n this connection, it is worth noting that in several
I nstances enpl oyees junior in seniority to those laid off were retained wthin
the sane crews or "sub-crews.” Thus, although the Respondent has put forth
various reasons for inconsistencies inits layoff inplenentation, such
enpl oyees as Jose Ceron, Donna Mae Dare, (onsuel o Gonzal es and ot hers, who
were known to be agai nst the UFW were retai ned by the Respondent even though
junior to those laid off by Sunnyside. |If "crew seniority is put aside, and
I f the enpl oyees fromall crews are ranked in straight seniority order, the
nunbers of "juni or" non-Spani sh-surnaned enpl oyees retai ned by the Respondent
is substantial .

- 12 -
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they should not think their |ayoffs were because of him?%

2. The Enpl oynent Termnations of Mria Theresa Coyt,
Luis Castenada and Lucia Martinez

Maria Theresa oyt was di smissed fromher enpl oynment on
Septenber 5, at a tine when the UFWs organi zing effort was--at nost--in
itsincipient stage. M. oyt was initially hired on July 23, 1975. She
al ways worked on Leland WIlians's crew during her enploynent wth the
Respondent .

According to Ms. Qoyt, she had been a supporter of the
UFWsince 1970. Shortly after a fell owworker on WIlians's crew was
dismssed, M. Qoyt began voicing her support for the UFWto fel |l ow
enpl oyees, telling themof benefits they could get fromthe UFW She
spoke to themboth during their breaks and while at work. Anong those
w t h whom she di scussed the UFWwas her | ead wonan, Margarita Sanchez.

M. Qoyt could recall no instance of Lel and
WIllians having criticized her work, except for the day prior to her
di scharge; she recalled that on Septenber 4 WIlians conpl ained to her
regarding her slowness. During that conversation, oyt said she had
never worked for an enpl oyer where her work had to be finished by a
certain tine, after which WIlians responded by aski ng her whether that
was the way she woul d repay Sunnyside for the letter it had witten for
her. The letter to which Wllians referred was a letter witten by
Sunnysi de, at the request of Ms. Qoyt, regarding avail abl e work for M.
Qoyt' s husband, who was in Mexi co and seeking to enter the Lhited Sates
for work. That letter was witten sonetine around md-August; M. Qoyt's
husband was al lowed to immgrate around the latter part of Septenber.
A so on Septenber 4, Ms. Qoyt spoke with General Manager Kinnaman wth
respect to her discussion that day wth WIlians; K nnaman asked her to

try and speed up her work.

O Septenber 5, WIlians handed Ms. Qoyt her final checks
and told her there was no nore work. She deni ed he gave any ot her reason
for her dismssal.

Leland WIIians, however, testified that on several
occasi ons he confronted Coyt as to how she perforned her work. He
recal l ed that on Septenber 4 he gave Goyt what he considered a final
warning and that Harol d K nnanan al so spoke to Coyt that day. WIIlians
clained that Goyt never seened to follow his advice or instructions on
howto performher work. n Septenber 5 he dismssed her, recalling he
told her "that it didn't seemto be working out for us."

Wen initially questioned, WIlians said he advi sed
Respondent' s of fice of two reasons for Qoyt's di scharge:

- 20/ Neither Nshida, nor his translator, Bennie Fuentes,
testified and the above testinony of Qtiz and Nunez stands
uncont r adi ct ed.
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that she was too slow and that she was insubordinate. After being
confronted at the hearing wth the fact that Coyt’s enpl oyee card stated
only that her discharge was for insubordination, WIlians then testified
that he instructed the secretary to put down insubordination as the
reason for discharge so as to preclude Qoyt's rehiring. WIIians denied
observing Qoyt participate in any activities related to the UFW but
admtted he was told by different enpl oyees that Goyt was tal ki ng about
the union. Gontrary to the discharge reason cited by Wllians or that
found on Coyt's enpl oyee card, the cover of Qoyt's personnel file,

mai ntai ned in the Respondent's Hayward office, stated that Coyt was

di scharged due to "personality conflicts wth fellow workers--

t roubl enaker . "

Anot her enpl oyee, Luis Castenada, was di scharged by the
Respondent al so all egedly due to sl owness. He began work on April 8 and
was di scharged on Cctober 28. W en Castenada was di scharged, two junior

enpl oyees, Tel o Castenada Bernal (a fork-lift driver) and Jose G ron
(listed on the "water crew'), were retai ned on Robert Castenada' s crew

whi ch was the crew on whi ch Lui s Cast enada wor ked.

Luis Castenada’'s job was to cut grass and cl ean the areas
around various greenhouses, as well as work on roadways, wal kways, and
canals. He worked alone. He could recall no instance of a reprimand by
his foreman in regard to his work. On the contrary, Luis recalled bei ng
congratul ated on his work by both his own foreman and General Manager
Kinnanan. In fact, Luis was privately enpl oyed by K nnanan to work on
the construction of K nnaman's new hone, a task whi ch brought hi mand

Ki nnaman cl osel y toget her.

According to Luis Castenada, he was told by Fore-nan
Castenada of his dismssal on Qctober 28, about one hour be fore quitting
tine. The foreman told Luis there was very little work and that it was
Luis's turnto be laid off. Foreman Castenada said he was fol |l ow ng

orders fromSho Yoshi da. 21/

Luis's foreman, Robert Castenada, said he discharged Luis
because the enpl oyee was too slow Nonethel ess, the forenan coul d recal |
only one occasi on when he had ever voiced criticismconcerning Luis's
work, and on that occasion, he nerely asked Luis to stop what he was doi ng
and to performanother task. Forenman Castenada al so acknow edged t hat he
failed to tell Luis he was dischargi ng hi mbecause of sl owness; rather,
the forenan admtted telling Luis that when an openi ng occurred he woul d
be recal | ed by the Respondent .

Asignificantly different situation is present in

217Tt should be noted that Luis had told his foreman, at
sone previous tine, that he (Luis) had experience as a fork-lift driver
and coul d performsuch work. But the foreman assigned Luis to other work,
telling the enployee "I did ny work better."
- 14 -
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the case of Lucia Martinet’'s departure fromSunnyside. She did not
testify. According to Sho Yoshida, Ms. Martinez cane to his office on
Cctober 21 and announced she was quitting, as noted on her enpl oyee card.
Sho recalled that during their talk, Mrtinez said she was not for the
UFW  According to Sho, Martinez tel ephoned himshortly afterward and
requested that her "quit" be changed to a layoff so as to allow her to
col I ect unenpl oynent benefits. Initially, Sho denied that he changed her
records to indicate she was laid off, but when shown Martinet’s tine card
(which is different fromher enpl oyee card), Sho then said he did wite
on her tine card "termnated for |ack of work." A so, records obtai ned
from Respondent's Hayward of fice indicated the foll ow ng: the envel ope
encl osing Martinet’s personnel file stated she was laid off due to “l ack
of work," and her personnel change form a formsubmtted whenever an
enpl oyee' s status changes, states that Martinez resigned but is not
eligible for renire. Yet, Sho Yoshida said during his testinony that he
consi dered Martinez "a nice kid."

ANALYS S AND GONCLUS ONS .

Interference, Restraint and Qoerci on. o -

Section 1153(a) of the Act makes it an unfair |abor practice
for an agricultural enployer to interfere wth, restrain, or coerce
enpl oyees in the exercise of their right "to self-organization, to form
join, or assist |abor organizations, to bargain collectively through
representatives of their own choosing. . . and. . . theright to
refrain fromany or all such activities. ..." |In applying the foregoi ng
provisions, the Act directs that the "applicable precedents of the
National Labor Relations Act, as amended [29 U.S. C 8151, et. seg., here-
after the "NLRA'] shall be followed."

In view of the evidence and testinony credited by ne, as
general ly set forth in precedi ng sections of this Decision, no serious
di spute can exi st that the Respondent engaged in a pervasi ve canpai gn
directed agai nst the UFWs organi zing efforts. This canpai gn by the
Respondent frequently and regul arly overstepped the pern ssibl e boundari es
of conduct as regulated by the Act. (Gonduct such as the Respondent's has
been traditional ly found unl awful under the Act's sister statute, the
NLRA  Nor can it be seriously argued, as the Respondent suggests, that
the conduct of Sunnyside representatives constituted, at worst, "isolated
and . . . mninal" offenses; Respondent, acting through its two chi ef
operating officials, its president and vice president, as well as through
others, coomtted serious infractions of the Act which interfered wth,
restrai ned, and coerced its enpl oyees in regard to their support of the
UFW

As wll be seen fromthe follow ng catal ogue of acts and the
cited cases, Respondent seriously violated Section 1153 (a) of the Act.

1. In early Septenber, Sucorro Reyes was singl ed out
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by Sho Yoshida, requested to neet wth himin his office, and asked—+n effect—
whet her she was hel ping to organi ze enpl oyees for the UFW She was told by Sho
that her organizing activity was observed and reported on. Such conduct by Sho
Yoshi da constituted both unl awful interrogation of an enpl oyee and the unl awf ul
i npressi on of surveillance of her union activity. Information Gontrol Corp.,
196 NLRB 504, n. 2 (1972); Federal Stainless Steel, 197 NLRB 489, 495-496
(1972); Dubors Fence and Garden (o., 156 NLRB 1003, 1023-1024 (1966).

2. n or about Septenber 27 or 28, Sucorro Reyes and
Lucia Martinez were singled out by Eichi Yoshida, taken fromtheir crew, and
questioned as to whether they had any conplaints regarding their forenan or
lead wormran. After their conplaints were solicited, Hichi Yoshida assured the
two enpl oyees that he would try to solve their conplaints. Such solicitation
of enpl oyee conplaints and promse to renedy then contenporaneous A wth and
initiated during a union organi zing drive, violate the Act. See Shul nan's,
Inc. of Norfolk, 208 NLRB 772 (1974); Rng Metals (o., 198 NLRB 1020 (1972).

3. n or about Cctober 2, Sucorro Reyes was warned by H i chi
Yoshi da against "intimdating" his enpl oyees and forcing themto sign UFW
aut hori zation cards, after which Bichi told her if he | earned she was agai n
soliciting enpl oyees he would run her off. Inasmuch as no evi dence was
produced that Reyes was soliciting her fellowworkers in inproper fashion or at
I nproper tines, BHichi Yoshida s remarks clearly constituted an unl awful threat
ained at Reyes's organi zing activity and, creating along wth it,the inpression
of surveillance of her protected activity (particularly since she was singl ed
out three tines by the highest nanagenment officials). Del VWbb' s Townhouse,
204 NLRB 1111 (1973); Dubors Fence, supra; Information Gontrol Gorp., supra,
196 NLRB at 508. Hichi's renarks were all the nore serious since he coupl ed
themw th reference to enpl oyees having been laid off and the possibility of
ot her enpl oyees departing for Mxi co.

4. Aso in approximately early Qctober, BHichi Yoshida had a
conversation wth Luci nda Benavidez in which he told the enpl oyee that |ayoffs
would result if the UFWwon the el ection, contrasting that to the U-Ws def eat
whi ch woul d mean not only no layoffs but an increase i n wages and an
I nprovenent in unenpl oyment conpensation. HEichi’s remarks, of course, were
not based on objective facts, nor did they carefully define the basis for his
| ayoff threat. Threats of |ayoffs not "carefully phrased on the basis of
obj ective fact to convey an enpl oyer's belief" and promses of benefits
condi tioned upon the defeat of a union are acts which clearly violate the Act.
See @ ssel Packing Go., 395 U S 575, 618 (1969); Helfrich Vending Go., 209
NLRB 596, 602 (1974); Penn P pe and Supply (o., 208 NLRB 9

(1973). 22/

22/ BEven Hichi Yoshida' s various references to the up-com ng
availability of unenpl oynent conpensation were inproper under the
circunstances. Despite the fact that -- [continued]

- 16 -



0 N o o M W ON R

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A so, in a subsequent neeting wth Benavidez, BEichi Yoshida
offered her the opportunity to return to Charlie Iwamuro's crew, whi ch
Benavi dez had requested. But, the opportunity was conditioned on her
voi ci nhg support for the Respondent and urgi ng fell ow enpl oyees not to
support the UFW As the General (Gounsel correctly argues, the Respondent
violated the Act by conditioning a promse of better working conditions
for Benavi dez on her abandoni ng her public support for the UWW Md dty
Whol esal e Meat Co., 202 NLRB 627, 630-631 (1973); Chris and P lts of Hol -
| ywood, Inc., 196 NLRB 866, 868-869 (1972).

5. Testinmony concerning the various crew neetings held by the
Respondent in Septenber established that nunerous other violations of the
Act took place on Respondent's part. Admttedly, Respondent's officials
and representatives solicited conplaints or grievances from enpl oyees and
announced formation of a new gri evance box i n whi ch enpl oyees coul d
regularly submt their conplaints. Thus, not only was a new gri evance
procedure instituted, but in several cases it was made known to enpl oyees
that soneone fromthe Respondent—particularly B ichi Yoshida--woul d
attenpt to renedy the grievances.

At several of the crew neetings, enpl oyees were om nously
warned that if the UANwon the el ection probl ens woul d exist, or that
enpl oyees would be laid off. It is also clear Respondent's
representatives told enpl oyees their seniority would be lost if the UFW

won the el ection. 23/
In addi tion, Respondent's representatives repeated y

22/ [ cont i nued] - - Respondent may have sought unenpl oynent
coverage for its enpl oyees before the UFWs organi zi ng canpai gn began,
the announcenent of such coverage was tined to coincide with the UFPWs
canpai gn, was uttered in the context of unfair |abor practices, and was
nade to appear as one of those kinds of benefits which the Respondent
woul d best ow on enpl oyees if only they woul d not support the UFW See
Gl dblatt Bros., Inc., 174 NLRB 747 (1969); The Baltinore Catering Co.,
148 NLRB 970, 975 (1964); NL.RB v. WKRG TV, Inc., 82 LRRM 2146, 2150

(CA 5, 1973).

23/ Ben Lopez clai med he tol d enpl oyees their Sunnyside
seniority would be lost and repl aced by UFWseni ority, which he believed
would result fromthe UWs instituting a hiring hall fromwhich to
di spat ch enpl oyees for work. | amunaware of any existing principle that
woul d permt the UFWto establish such "union seniority” under the Act, or
to gi ve enpl oyees work perference through such seniority. See Local 357,
Teansters v. NL.RB, 365 US 667 (1961); Bricklayers Local 18 v.

NL RB, 70 LRRM2833 (CA 3, 1969). Nor do | find that Lopez's renarks
regarding seniority were as |imted as he described then since several
wtnesses credibly recalled that Lopez (or soneone el se representing the
Respondent) nerely said they would | ose their present seniority.
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request ed the enpl oyees to give the Respondent one year w thout a union
(i.e., to vote against the URW, coupling such a request with either an
explicit or inplicit promse that working conditions woul d i nprove duri ng
that year. Enployees were told that if they did not |ike the benefits
est abl i shed by the Respondent after that year was over, they coul d sel ect
a unionthen. The inplication was clear: things woul d get better for the
enpl oyees during that year, and the grievance box and unenpl oynent
benefits were two exanpl es of that inprovenent. 1In at |east several in-
stances, crew neetings were even concluded wth gifts of free plants for
the enpl oyees, the first tine such gifts were bestowed on enpl oyees.

There is little point in citing NLRA authority to support the
proposition that the foregoing acts coonmtted by Sunnysi de representatives
In the crew neetings was conduct unlawfully interfering with, restraining,
and coercing rights protected by virtue of Section 1152 of the Act. "It is
fair to say that through the group neetings, |ed by Sunnyside's two
hi ghest officials, wherein threats of dire consequences were coupl ed wth
promses of an inproved future, both of which predictions were |inked to
the UFWs el ection success or failure, that serious and substanti al
coerci ve conduct was engaged in by the Respondent. Sunnyside officials
presented their enpl oyees a dramatic choice: their wages and worki ng
conditions would be inproved if the UPWwere defeated, but they mght |ose
not only what they presently had but their jobs as well if the UFW
succeeded. The Respondent's clinched fist was cl oaked, but the
intimdation and coercion had to stand out to all those gathered Thus,
al though the various crew neetings included speeches and di scussi on
outside the Act's prohibitions, in many instances Respondent's officials
and agents overstepped the boundaries of protected di scussion and
coomtted serious violations of Section 1153(a) of the Act.

1. The Respondent's Formation O The GQievance Cormitt ee.

A though the General (Gounsel 's conpl ai nt nmakes no specific
al l egation concerning the formati on of a special grievance coomttee, the
conpl ai nt does al |l ege that Respondent "required enpl oyees to attend
neetings at which conpl aints about working conditions were solicited and
promses of changes and benefits were nade.” In addition, when testinony
was i ntroduced concerning the enpl oyee gri evance coomttee forned at
Sunnysi de, testinmony naturally flow ng fromdescription of the precedi ng
crew neetings conducted by Respondent, such testinony was introduced
w thout objection. There was a full exposition at the hearing concerning
the selection of the coomttee and its eventual neeting wth Eichi
Yoshida. Were, as in this instance, an i ssue outside the four corners of
the conplaint is raised and fully litigated at the hearing, it is
appropriate for the Board to consi der whet her the evidence introduced
establ i shes a new and separate violation of the Act, as the General
Gounsel nowclains in his brief. See NL.RB. v. Thonpson Transport Co.,
421 F.2d 154 (C A 10, 1970); Qark-C C1., Inc., 208 N.RD 469
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(1974); Rochester Cadet deaners, Inc., 205 NLRB 773 (1973); GIE
Automatic Hectric, Inc., 196 NLRB 902 (1972). 24/

Under Section 1153(b) of the Act, it is unlawful for an
agricultural enployer to "domnate or interfere wth the formation or
admni stration of any |abor organi zation or contribute financial or other
support toit." And, Section 1140.4(f) of the Act defines a | abor
organi zation as an organi zation of any kind in which enpl oyees
participate, including any agency, enpl oyee representati on commttee or
pl an, where such organi zation exists, in whole or in part, "for the
pur pose of dealing wth enpl oyers concerni ng gri evances, |abor disputes,
wages, rates of pay, hours of enploynent, or conditions of work. "

Lhcont rovert ed evi dence establishes that the Respondent's crew
supervi sors instructed enpl oyees to elect crewrepresentatives for the
pur pose of neeting wth and naki ng known enpl oyee conpl ai nts or gri evances
to managenent officials. After the election of such representatives, a
neeting for themwas held at the direction of Eichi Yoshida, who
appoi nted Jose Ramrez as president of the coomttee. M. Ramrez then
conducted a neeting | with the representatives wherei n enpl oyee conpl ai nts
were solicited, discussed, and the prospect of their resol ution predicted,
inaddition, the representatives were inforned that such coomttee
neetings woul d be held on a regul ar, nonthly basis.

Thus, Respondent itself created an organi zation to represent
enpl oyees in the presentation and di scussion of grievances (includi ng
presunabl y any conpl aint regardi ng work, such as wage conpl ai nts or
otherw se), selected the | eader of that coomttee, and provided the work-
tine and space for the conduct of the conmttee' s neeting. Mreover, the
sel ection and nmeeting of crew representatives occurred in the context of
various inplicit and explicit promses that working conditions woul d be
i nproved during the next year wthout the UAW the suggestion al so had been
nmade at one of the previous crew neetings that enpl oyees shoul d consi der
formng their own union. It is fair to say that the grievance coonmttee
was viewed by the Respondent as a substitute for the UFW Unhder these
ci rcunst ances, Respondent--in effect--created, supported, and adm ni stered
a labor organi zation to represent its enpl oyees in such matters as grie-
vances and working conditions, violating Section 1153(b) of the Act. See
Aty Wlding and Mg. Go., 191 NLRB 124, 133 (1971); Schwarzenbach- Hiber
G. v. NL.RB, 70 LRRM 2805, 2820-2821 (CA 2, 1969); NL.RB v. Gand
Foundaries, Inc., 62 LRRV 2444,

24/ The General Qounsel al so asserts that the grievance
commttee neeting that took place, wherein enpl oyee grievances and
conplaints were solicited, constituted a further violation of Section
1153(a) of the Act. In view of the foregoing di scussion and citation of
authority under Point Nbos. 2 and 5 in the next precedi ng section, |
| i kew se conclude that the solicitation of grievances at the commttee
neeting violated Section 1153(a).
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2449 (C A 8, 1966).
[11. The Enpl oynent Term nati ons.

As often recogni zed under the NLRA a finding in regard to an
enpl oyer's discrimnatory intent when di scharging enpl oyees is "nornal |y
supportabl e only by the circunstances and circunstantial evi dence."

Anal gamated A othing Workers v. NL.RB., 302 F.2d 186, 190 (CADC
1962), citing NL. RD v. Link-Belt G., 311 US 584, 597, 602 (1941).
The instant case presents such a situation--nanely, whether the evidence,
largely circunstantial, establishes by its preponderance that the Respon-
dent di scharged enpl oyees for their views, activities, or support in
connection wth the UFW In weighing the evidence adduced in this
proceedi ng, several general considerations energe as strategic: (1) the
Respondent' s ani nus toward the UFW (2) the timng | of the discharges in
question; (3) the asserted reasons or expl anations for the discharges in
question; and (4) the extent of and know edge of the di scharged enpl oyees'
affiliation, or lack thereof, wth the ULEWand its organi zing dri ve.

A The Termnation ' Maria Theresa Qoyt, Lucia
Martinez And Lui s Cast enada:

Maria Theresa Qoyt--As noted earlier, two basic conflicts exist
between Qoyt's testinony and that of her supervisor, Leland Wllians, in
respect to the circunstances surroundi ng her discharge. Frst, CQoyt
deni ed being criticized by WIlians about her slow work before Septenber
4, the day before her discharge, as opposed to WIllians's testinony
describing his repeated criticismof her. Second, she testified that
WIlians inforned her of her discharge by telling her there was no nore
work, but WIlians clained he said the di scharge was because they coul d
not work out their differences. If CQoyt's testinony is credited over
WIllians's, the conclusion follows that no serious, |ong-standing
criticismof her work precipitated her discharge.

For several reasons, in addition to their conparative
deneanor, Ms. Qoyt's testinmony is the nore credible. It is difficult to
conclude that WIllians found Goyt's work as unacceptable as he clai ned,
i nasmuch as she had been on his crew since July 23 and, after sone three
or four weeks, had been given a letter by the Respondent which indicated
to government authorities that work was available for her husband at
Sunnyside, a letter which inpliedy suggests that Respondent then intended
on retaining M. Qoyt. Aso, oyt's alleged slowess is not a discharge
reason found on her personnel forns, and WIllians's vacilating expl anation
as to why "insubordination" instead was designated as the di scharge reason
| eaves substantial doubt surrounding the real notivation for discharge.
Furthernore, on the cover of Qoyt's personnel folder naintained by the
Respondent the reason asserted for her discharge was her "personality con-
flicts wth fell ow workers--troubl enaker,” a reason having little to do
wth either her slowness or insubordination, but having a ot to do wth
Qoyt's recent and early efforts to solicit support
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for the UFW 1In view of Respondent's inconsistent explanations regarding
Qoyt's discharge, the conclusion is strongly suggested that not only is
Wl lians's testinmony unworthy of credit but she was di scharged for

voi ci ng support for the UFW See Harry F. Berggren & Sons, Inc., 165
NLRB 353 (1967), enforced 406 F.2d 239 (C A 8, 1969), cert, denied, 396
US 823; Anerican Casting Service, Inc., 151 NLRB too. 23 (1965),
enforced 365 F.2d 168, 172 (CA 7, 1966); Pant Aty Seel Corp., 138
NLRB 839 (1962), enforced 331 F.2d 511, 514-515 (C A 5, 1964).

In addition, two other significant facts energe fromthe
testinony. One fact is that Leland WIlians admtted he heard from
enpl oyees of (oyt's support for the UFWbefore her discharge, indicating
that her activity was substantial and generating controversy. The second
fact is that wthinonly a day or two after her discharge, General Manager
Ki nnaman, who had pl ayed a personal role in Qoyt's discharge, inforned a
worker friend, Luis Castenada, that a wonman enpl oyee was di scharged, and
described her as the "principle person” and as "having a | ot of probl ens
wth the union," a discussion in which Kinnanan al so warned Cast enada
agai nst supporting the UAW In viewof the timng of this conversation
and Kinnaman's role in Qoyt's discharge, it is appropriate to infer that
the general nanager referred to none other than Ms. Goyt. And, in view of
the statenents by K nnanan, the Respondent's know edge of Qoyt's URWsup-
port, the timng of her discharge (when she was uni quely the only enpl oyee
actively soliciting co-workers for the UFW, and the subsequent
denonstration of Respondent's strong anti-U-Wattitude, the conclusion is
solidly produced that Goyt's' 'discharge was for her UFWsupport and,
thus, a violation of the Act. Even though WIIianms nay have been
di spl eased wth Coyt's work, it does not followthat her discharge was
lawful , for even where a valid reason for discharge may exist, a discharge
nonet hel ess violates the Act where the noving reason for it relates to
union activity., NL RB v. Linda Jo Shoe ., 307 F.2d 355, 357 (CA 5,
1962). | conclude that the noving reason for Qoyt's di scharge was her
open, vocal support for the UW at a tine when such support was uni que
anong t he wor kers.

Lucia Martinez--The Martinez termnation stands on a
different footing. Mrtinez failed to testify, and the extent of her UFW
support is unclear. Furthernmore, Sho Yoshida testified wthout direct
conflict that Martinez voluntarily quit her enpl oynent on Cctober 21.

Al t hough several circunstances exist which mght warrant a
finding in the Respondent's disfavor, such as the sonewhat conflicting
termnation reasons that appear on Martinet’s enpl oynent records, the
timng of her termnation, and the general |ack of credit that can be
given to Sho Yoshida' s testinony, other considerations exist which
persuade ne that a finding agai nst the Respondent is not called for.
First, it is entirely possible that during the period in question, at
| east one enpl oyee mght voluntarily sever her enpl oynent. Second,

I nasmuch as Martinez was the nost junior enpl oyee on VWl ter N shida' s
crew it is
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reasonabl e to expect that she woul d have been laid off as others
admttedly were, if the Respondent had-been the noving force behind the
termnation. In any event, | do not find sufficient, persuasive
evidence to warrant the conclusion that Martinez was unl awf ul | y

di scharged on QCct ober 21.

Lui s Cast enada--The wei ght of the evidence swngs again in
the Respondent's disfavor in regard to Luis Castenada' s di scharge.
Several considerations can be briefly noted as calling for the concl usi on
that Castenada was unlawful |y di scharged. First, Castenada was a known
UFWsupporter and, indeed, was sel ected by Sunnysi de enpl oyees to serve
in a promnent coordinating role for the UFW Second, he was cauti oned
by his friend, General Manager Ki nnanan (who | eft the Respondent on
Cctober 17, sone nine days prior to Castenada’ s di scharge) that
supporting the UFWcoul d cost Luis his job. Third, the all eged reason
for Castenada' s discharge, nanmely, his slowness, was neither given to him
as a reason for his discharge nor was it the subject of a prior conplaint
to him Robert Castenada, Luis's foreman, was SO unconvincing in regard
to his reason for discharging Luis that it is inpossible to credit his
| ame conpl aint against Luis, especially inasmuch as Luis had continual |y
worked by hinsel f, wthout direct supervision, and had perforned his job
successfully since early April. 1In short, Robert Castenada s feeble
effort tolay blane on Luis for being a sl ow worker was so unconvi nci ng
that the opposite inpression energes. |ndeed, Forenman Castenada coul d
not even describe the basis of his conpl aint agai nst Luis.

Gontrary to Respondent's assertions, it can only be concl uded
that a fictitious reason was devised for Luis's discharge.
Sgnificantly, Luis had sufficient seniority vis-a-vis his fell ow crew
nenbers to wthstand any reasonabl e | ayoff due to a | ack of work,
especially as his crew perforned work of a steady, non-seasonal Kkind,
W thout past |layoffs under simlar circunstances. Furthernore, one
cannot ignore the fact that by claimng to have "di scharged" Luis
Castenada for cause, the Respondent coul d possibly avoi d expl ai ni ng why
Jose dron, a nore junior enployee on Luis's crew and who di sfavored the
UFW as wel | as other junior enployees, were retained in their enpl oynment
when Luis was not. Luis Castenada testified in a nost credi bl e way, and
one could not help but believe himto be a hardworki ng, serious enpl oyee
who, but for this UFWsupport and activity, woul d not have been
di scharged by the Respondent.

B. The Layoffs;

1. Introduction: The General Gounsel's Prina Facie
Case

The General Gounsel puts forth two distinct but rel ated
contentions inregard to the 18 or so "layoffs" that took pl ace between
Qctober 21 and Novenber 7. Frst, the General CGounsel argues that the
| ayoffs were discrimnatorily notivated and without |awful justification.
Second, the General Qounsel
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argues that even if sone or all of the |ayoffs were justified, the

net hod enpl oyed by the Respondent in selecting those for | ayoff was
discrimnatory and unlawful. In either case, the General Counsel asks
that reinstatenent of the enpl oyees and rei nbursement of their |ost pay
shoul d be ordered as the renedy herein.

In first focusing on the | awful ness of the "layoffs"
that took place, several prelimnary considerations energe as
significant. O course, Respondent's strong anti-UrWani nus has been
noted previously, an aninus | eading to serious incursion into the
enpl oyees' protected rights vis the UAW including the two unl awf ul
di scharges previously discussed. Furthernore, the |ayoffs fol |l oned and
were consistent wth several unlawful threats nade by Sunnyside
officials that such |ayoffs would result if the UFWsucceeded in the
election, as it did. Such threats, as well as the Respondent's
denonstrated ani nus agai nst the UFW establish the backdrop before which
the mass | ayoffs fell.

In addition, the disproportionate nunber of URW
supporters laid off or discharged, in conparison to the non-supporters,
creates serious doubt and inprobability in regard to the mass | ayoffs.

A though on Cctober 15 some 89 enpl oyees had voted for the UFWand sone
80 enpl oyees voted against it, every di smssed enpl oyee who testified
(17 of thenm) was a UFWsupporter. Qher testinony indicates that not
one of those di smssed opposed the UFW The chance of coincidentally

|l aying off only UFWsupporters, when nearly hal f the enpl oyees had vot ed
agai nst the UFWjust days earlier, is exceedingly doubtful.

The layoffs al so occurred during a strategi c stage of
the UFPWs organi zing effort. Only one or two weeks had passed since the
UFWhad narrowy won the representation election. And, they occurred as
t he Respondent was challenging the results of that election. By
di smssing sone 20 URWsupporters, the Respondent could virtual ly assure
itself that the UFWwoul d be weakened significantly in any eventual
bargai ning that resulted, or would be unable to wn any new el ecti on

that coul d possibly result.

Two other factors are of najor significance. The |ayoffs
cane abruptly, wthout notice to the enpl oyees invol ved. In every
I nstance, the enpl oyees were advised of their dismssals on their |ast
day of work. Aso, the layoffs were directly contrary to past
experience at Sunnyside: not only had nmass | ayoffs not been a practice
at Sunnysi de, but during the nonths of Qctober and Novenber the
hi storical practice had-been to increase the work force rather than
drastically reduce it. Indeed, 1975 was the only year out of the |ast
four years in which the Respondent reduced its work force after

Sept enber .

Fnally, despite Respondent's contrary assertion, | am
convi nced that the Respondent had general know edge of which enpl oyees
were, or suspected to be, supporters of the UFW
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Several factors lead nme to that belief. Frst, of those di smssed by
the Respondent, nany were openly supportive of the UPW such as Maria
Theresa (oyt, Luis Castenada, Feliciano Merlin, Delia Qtiz, Rieben

Gal ves-Quti errez, Lucinda Benavidez, Maria Rubio Qoyt, Ranon Qti z,
Enrique Bernal, F ndencia Ruiz, and Jose Mel ano. Second, al though ot her
enpl oyees served in a |leadership role for the UAWand were not

di smssed, such as Sucorro Reyes and Luis Mlena, their seniority was so
substantial as to insulate themfromlayoff; had the Respondent singled
themout for discharge, any remai ning doubt regardi ng Respondent's
notivation would be elimnated. Third, testinony established that
Respondent general |y recogni zed that such ethnic groupings as its Korean
enpl oyees did not support the UFW(and no such enpl oyees were di sm ssed)
and that a | arge body of UFWsupport cane fromthe relatively young

Mexi can- Aneri can or Spani sh-speaki ng enpl oyees (and every di smssed

enpl oyee had a Spani sh surnane). And, Sho Yoshida admtted being tol d
nanes of nmany who purportedly supported the UFW In contrast to the
foregoing, and in view of the inportance given by the Respondent to the
UFW's canpai gn, the supervisors' denials that they knew who supported
the UFWor even murnmured about such subjects with Sho defy belief and
credibility. Indeed, fromthe testinony, it is nore than fair to

concl ude that the UFWwas one of the, if not the prinary, topics of
conversation among enpl oyees within their respective crews, of
significant concern to Sho Yoshida and his supervisors, and that the
identity of UPWsupporters and non-supporters was known to not just the
enpl oyees but their supervisors as well. In this connection, it is also
reasonabl e to infer that Jose Ramrez, who was appoi nted by B i chi

Yoshi da as president of the grievance coomttee, suddenly given a sal ary
by the Respondent after working only six nonths, and who abruptly |eft
his enpl oynent after the el ection, was one of those instrunental in
passi ng al ong know edge in regard to the UFWs support, to deserve such
speci al consideration as given himby the Respondent. |f the Respondent
di d not know each and every UFWsupporter anong its enpl oyees, it

nonet hel ess knew t he basi ¢ ranks fromwhi ch the UFWsupport cane.

The foregoing factors nore than establish a prima
facie case that the 18 layoffs were discrimnatorily notivated and in
violation of the Act. Such a concl usion has been repeatedl y reached by
the National Labor Relations Board, when dealing wth layoffs that
simlarly pattern the ones present in this case. See WMachinery
Dstribution Go., 211 NLRB 756 (1974); Mircole, Inc., 204 N.LRB 228
(1973); Ason Bodies, Inc., 181 NLRB 1063 (1970); MG aw Ei son (o.,
172 NLRB 1604 (1968), enforced 419 F.2d 67 (CA 8, 1969); Austin
Powder Go. ,. 141 NLRB 183 (1963), nodified on appeal, 350 F.2d 973
(CA 6, 1965); Syracuse Tank & Mg. Go., Inc., 133 NLRB 513 (1961).

Havi ng concl uded that a prina facie case was establi shed
by the General Gounsel, however, does not end the inquiry. For, as noted
in Syracuse Tank, supra , 133 NLRB at 525:

It is [then] open to the enpl oyer to rebut
the presunption by comng forward
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wth a plausible, adequate, and convi nci ng
expl anation denonstrating that the action
taken wth respect to each affected enpl oyee,
and the timng of such action, was based

sol el y upon non-di scri mnatory
considerations. In the |ast analysis,
determnation nust turn on which is the nore
persuasi ve, the inference of discrimnation
drawn fromthe circunstances ... or the

expl anations offered to refute it.25/

2. Respondent's Expl anati on For The Layoffs

Respondent prinarily asserts an economc basis for its
decision to lay off enployees in ctober and Novenber. It contends that
in the summer of 1975 the enpl oynent force was naintained at an historic
high, contrary to the usual drop in enpl oynent after Easter, due to a
nmaj or venture into the production of hanging ferns and hangi ng "basket s"
("wandering jews," coleus, "Saedish ivy," "spider" plants, and
"pi ggybacks"). According to Respondent, these hanging plants were hung
i n greenhouses on top of its traditional crops, thus "doubling" the
crops, and were eventual |y shipped out by Qctober, resulting then in a
surplus of enployees. The crews assigned to performwork on such
hangi ng plants were those | ed by Carl os Ramrez, Marcos Ml inero, Lel and
WIllians, Mas Kato and Charlie Iwamuro; Iwamuro had hanging pl ants
throughout all his 10 plastic houses for which he was responsi bl e.
Accordi ng to Respondent, about 64,000 hangi ng pl ants were produced
during 1975 s summer, nost of which were ordered by Saf enay St ores.

Hanging plants, it is claimed, required additional work
than the other crops in respect to "pinching," watering, and packagi ng
them Furthernore, since nany of the hanging plants were not accepted
by Safeway, according to the Respondent, further work was required in
order to keep the remaining plants properly trimmed so they coul d be
sold to other custonmers, as they were. Respondent argues that by
Cctober the extra work necessitated by the hanging plants was no | onger
avai | abl e for enpl oyees, and that the deci sion was then nade to reduce
t he enpl oyee force to approximately the | evel existing in Qctober, 1974.
Respondent enphasi zes that after the |ayoffs occurred and after still
ot her enpl oyees voluntarily quit their enpl oyment, no new enpl oyees were
hired, and that the renai ning

25/ 1 nasnuch as | have concl uded that the General Counsel has
net his burden by establishing a prima facie case that the layoffs in
question were discrimnatorily notivated and, hence, unlawful, | have
refrained at this juncture fromdi scussing whet her, notw thstandi ng the
legality or illegality of the layoffs, the nethod used in sel ecting
enpl oyees for layoff was discrimnatory and unlawful. Mre wll be said
about the Respondent's sel ection nethod in subsequent secti ons.
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wor k has been perforned w thout unusual overtine or other increased work
burden pl aced on the existing enpl oyee force. In this connection,
Respondent al so contends that during the tenure of General Manager

Ki nnaman, a surplus of enpl oyees was hired, naking the work force
inefficient and too | arge.

Respondent |ikew se denies that it was discrimnatorily
not i vat ed when sel ecting enpl oyees for layoff. Uoon the advice of
counsel, it decided to inplement |ayoffs by seniority, it bei ng hoped
that by dismssing the nost junior enpl oyees protests under the Act could
be avoi ded. Thus, the Respondent conposed crew lists, dividing the crews
into existing segments (e.g., nen, wonen, and a water crew), then
sel ected the nost juni or enpl oyees who were no | onger needed fromthose
crew segnents. The crew divisions were nade only in those crews which
actual Iy utilized such "specialized" work segnents. A though in a nunber
of instances the nost junior enpl oyees were not |aid off, Respondent has
put forth various reasons why its "seniority system was not unifornty

appl i ed. 26/
3. Analysis And Gonclusion In Regard To The Layoffs

e of the major difficulties when view ng the Respondent' s
economc explanation for the layoffs is the general lack of credibility
that can be given to its wtnesses, particularly in respect to the very
circunst ances surrounding the layoffs. In describing the decision to
reduce his work forces, Sho Yoshida testified that he personally
determned the need to eli mnate enpl oyees in Septenber, and he
i npl enented the decision in the fol | ow ng fashi on:

26/ 1t is significant to note at this point that certain
evi dence requested by the General Gounsel was not produced by the
Respondent. By a Subpoena Duces TEcum the General (ounsel request ed,
inter alia, the Respondent’'s "production records show ng areas under
cultivation, crops planted, plants potted, plants raided, for 1973, 1974,
1975" and "sal es records for 1973, 1974, 1975 to whol esal ers and ot hers,
including but not limted to orders received, shipping invoice records and
daily production records.” The Respondent opposed production of such
information by way of a petition to revoke the subpoena, claimng that
"sai d docunents woul d reveal trade secrets and information that woul d
damage enpl oyer's conpetitive position in the nursery industry.” After
extended argunent by the parties, | sustained Respondent's petition to
revoke based on Dvision 8, Article Il, of the Evidence Code, advising the
parties that such ruling would remain in effect until it became apparent
that such information as requested by the General CGounsel was of strategic
materiality and rel evance. S nce Respondent's defense was limted in
scope (i.e. the hanging plant rationale), | did not viewit as necessary
at the time to delve into the entire question surroundi ng Respondent's
sal es picture, especially inasmuch as the Respondent did cone forth wth
certain admssions during the course of the hearing which pertained to its

sales figures.
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| made up ny mind, | wal ked through the
greenhouses, | realized how many peopl e we had in
each section and in ny mnd | woul d say, how nany
peopl e do we need, first, and then talk wth the
supervi sors and say how many we shoul d have.

The actual week of the layoffs, according to Sho, "I checked wth ny
supervisors and | told them V¢ have to get nore efficient. Ve can't
have all these people here. | told themto go ahead and get the nunber
down. "

Respondent ' s crew supervi sors, however, had their own,
differing versions of howthe |ayoffs were determned. Charlie Iwamro
recalled going to Sho in August to tell himthe need to cut back
enpl oyees, and that it was Charlie hinself who determned t he nunber of
enpl oyees to be dismssed. Robert Castenada al so (coi ncidentally)
recalled having initiated a discussion wth Sho regarding the surplus of
enpl oyees on his crew, despite the fact that Castenada' s crew worked only
on chrysant henuns, a year-round crop, and had no prior |ayoffs under
simlar circunstances in the past. Mrcos Mlinero testified that he,
too, initiated contact with Sho because he had a surplus of enpl oyees
and, contrary to the others, clained he had been previously instructed
that layoffs were to be based on enpl oyee seniority. The testinony of
t hese supervi sors appeared as nothing short of a loyal attenpt by themto
protect Sho Yoshida and, thus, canouflage his own admtted role in the

| ayof f s.

Qher portions of testinony by Respondent’'s w tnesses are nore
revealing. Thus, Carlos Ramrez, clearly shaken by his accidental
admssion, reveal ed that in Septenber Sho held a group neeting wth his
supervi sors, where Sho di scussed both the new farmlabor |aw and | ayi ng
off enployees. It seens strange that these two subj ects were taken up
together. Ramrez, unfortunately, quickly lost his nenory regarding the
speci fic discussion that took place during the neeting, and the other
supervi sors deni ed having had. such a neeting wth Sho. Yet, despite the
conflicting testinony, it is clear that after the el ection on QGctober 15,
Sho was prepared to inpl ement | ayoffs according to a program for he
comm ssioned the preparation of crewlists that were, for the first tine
In Respondent’'s history, divided into crew segnents, and when the vari ous
supervisors were called in to discuss the |ayoffs, they were shown such
lists and told to use themwhen sel ecting enpl oyees for |ayoff.

Sill other portions of the testinony are significant in
neasuri ng Respondent's defenses. As noted, Sho clained he first
determned the need to cut back his work force in Septenber; when asked
why he waited until latter Cctober to inpl enent the cut-back!, he
testified:

The uni on was knocki ng on our doors and sayi ng
they wanted to put out a petition. And | don't
know exact|y what date we had

- 27 -
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received our petition, but at the time we--
rather than to lay off our workers, we felt we
would rather take a vote at the time and we
just--we didn't discharge no peopl e, although we
knew that we had to di scharge peopl e.

The distinct inpression was that the success of the UFWs canpai gn pl ayed
anoving role in the determnation to eli mnate enpl oyees, as suggested by
Sho Yoshida' s testinony ,27/ and as reinforced by other factors. Thus,
significantly, at the sane tine Sho was al l egedly aware of a surplus of
enpl oyees, the Respondent's president was suggesting to workers that no

| ayof fs woul d occur unl ess the UFWwon the el ection. Respondent's | eaf -

| ets were al so advi sing enpl oyees that they could | ose their jobs wth the
advent of the UFWand to keep "a peaceful good steady job" they shoul d
vote against the UFW Admttedy, the Respondent historically had never
cut back its enpl oyee force due to economc reasons. And significantly,
the reveal ing renmark nade by Supervi sor N shida to enpl oyees being | aid
off fromhis crew-nanely, that Sho nentioned the UFWas a reason for the
| ayof f s—stands whol |y unrebutted. Furthernore, Sho acknow edged that at
the sane tine he was cutting his enpl oyee force, he added three or four
new supervi sory positions; the purpose of such changes, according to Sho,
was to increase his control over enpl oyees and | to increase communi cation
bet ween hi s supervisors and enpl oyees, a thinly veiled euphemsm |

bel i eve, to describe an effort by Respondent to insure that enpl oyee union
activity was nore easily observed and control | ed.

Fnally, two other features of Sho Yoshida' s testinony deserve
note. Sho attenpted to explain why the enpl oyee force was as high as it
was during the fall of 1975 by citing the enpl oyee surplus resulting from
General Manager Kinnanan's hiring decisions, as well as the 1974-1975
construction of greenhouses. Neither explanation is credible, however. It
Is sinply incredi bl e that K nnanan, who was general mnanager for over one
year, could have hired too nany workers in view of Sho Yoshida s cl ose
personal control and supervision over the nursery. And, the greenhouse
construction expl ains not hing, inasmuch as that construction was conpl et ed
around February, 1975. Yet, despite its conpletion, the enpl oyee force
continued to increase fromFebruary to April and remained rel atively
stable thereafter (until Cctober). Indeed, Respondent's enpl oyee cards
i ndicate that sone 16 enpl oyees were hired in January, 36 in February, 34

27/ As noted in NL RB v. Wlton Mg. (o., 369 US 404, 408,
quoting wth approval fromJudge Learned Hand in Dyer v. MDougal |, 201
F.2d 265, 269 (CA 2): the denmeanor of a wtness "nay satisfy the
tribunal, not only that the wtness's testinmony is not true, but that the
truth is the opposite of his story; for the denial of one, who has a
notive to deny, nay be uttered wth such hesitation, disconfort, arrogance
or defiance, as to give assurance that he is fabricating, and that, if he
IS, there is no alternative but to assune the truth of what he denies . "
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in March, 25 in April, 21 in My, 24 inJune, 32 inJuly and 4 in
August, hirings which indicate that despite the conpl etion of
construction, a Seady influx of enpl oyees existed during the first eight
nont hs of 1975. 28/ Respondent's vacil ating, unsupported reasons as to why
| ayof fs were necessitated in Qctober and Novenber establish an inference

that the layoffs were discrimnatorily notivated.

| also find that Respondent has not put forth persuasively or
convincingly the explanation that its |layoffs were necessitated by the
decrease in production of its hanging plant crop. A starting point in
anal yzing the hanging plant rationale for the layoffs is the distinction
that nust be nade between the hangi ng baskets and the hangi ng ferns.
Hangi ng ferns, unlike the baskets, were not a new crop; they were plants
which Leland Wllians's crew propagated and grew In other words, the
fern production emanated fromthe work of Wllians's crew Nor does the
record warrant the conclusion that further production of hanging ferns
was not underway when the layoffs occurred. Wllians not only was
i nformed by one of Respondent's officials to ready his propagati ng beds
In Septenber for a "substantial increase” in production, but both his
work | oad and surpl us shipnents were expanding at the very tine ot her
crews were being pared back. Thus, it nust be concl uded t hat
Respondent' s argunents about elimnating hanging plants relate basically
(or, at least, primarily) to the hangi ng baskets and not to the fern

product i on.

G the approxi nately 64,000 hangi ng baskets (col eus, wanderi ng
jew spider plants, piggybacks) grown by Respondent in 1975,
approxi natel y 48,000 were ordered by Saf eway and 15,000 ordered by Von's
supernarkets. No dispute appears over the fact that the shipnent to
Von's was conpleted in July, thus | eaving sone 48,000 plants to account
for a decrease in work and enpl oynent in Qtober and Novenber, sone three

and four nonths | ater.

Respondent, however, has unconvincingly |linked the | oss

28/ The above calculations are based on the Respondent's
enpl oyee cards for those who left the Respondent in 1975 and those still
active, cards which were introduced into evidence. The cards al so indicate
that the natural turnover of enployees is substantial; thus, 4 enpl oyees
left (or were dismssed for cause) in January, 14 in February, 14 in
March, 38 in April, 30 in My, 14 in June, 18 in July, and 16 in August.
A conparison of the hiring and departure of enployees during the first
eight nmonths of 1975 indicates that approxinately 192 enployees were
hired and 148 left, and of those 148, sone 39 can be described as
"tenporary” or "seasonal" enployees (those who return to the Respondent
for short periods from year to year), while approximately 38 such
enpl oyees were hired between January and March. Such enpl oyee figures
indicate that prior to Septenber and Otober, the Respondent was
continuing to expand its permanent work force.
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of its hanging basket crop with the enpl oyee cut-back. O greatest
significance is the fact that no hard, or credible proof was produced by
Respondent that would directly link the sale and shi pnent of its hangi ng
basket crop wth the | oss of work opportunities for over twenty enpl oyees.

The only evidence regarding the level and ti mng of hangi ng
basket shi pments was the testinmony of Sho Yoshi da, who cl ai ned t hat
Sunnysi de shi pped approxi natel y 10, 000 baskets in July, 20,000 in August,
20,000 in Septenber, and 10,000 in Cctober The only "hard" evi dence that
even purportedly docunented the size of the hangi ng basket crop was an
I nternal conpany nenorandum which indicated that Saf enay S ores had
ordered only 48,000 hangi ng baskets and, of that order, 6,000 were to be
shi pped after Mther's Day, 27,000 in July, and 15,000 i n August, two
nont hs before the layoffs in question. The Respondent, however, refused to
produce any shi ppi ng i nvoi ces, which the Respondent admttedly naintains,
show ng t he shi pnent dat es.

I nasnuch as the Respondent built its very defense on the
decrease in production of hangi ng baskets, it was obligated, |I believe, to
establish that defense wth the best avail abl e evidence, which it failed to
bring forth. Nor can | credit Sho Yoshida s testinony in regard to the
| evel of production and timng of shipnents. In addition to the general
lack of credibility of his testinony, he refused to answer directly
several questions put forward in respect to the general |evel of shiprents
fromthe nursery, claimng ironically that he was not personally aware of
the extent of his own shipnents. Thus, it is difficult to place any
particular reliance on M. Yoshida s "estinate" of shipnents in regard to
t he hangi ng basket crop, especially since his estinate conflicts wth the
only witten record brought forward by the Respondent. 29/

ne other significant consideration stands out in regard to
Respondent ' s hangi ng basket crop. According to Sho Yoshi da, the production
steps in grow ng hangi ng baskets were as follow in February cuttings were
taken and rooted; in March they were potted; and in April the baskets were
hung. S nce the bulk of the work connected wth the hanging basket
production (i.e., the cutting, potting, pinching)ended by April, it is
difficult--if not

29/ After questions he initially refused to answer regarding
the level of sales and shipnents at the nursery, Sho Yoshida finally
stated that his 1975 business was "just about level" wth 1974. But,
Respondent ' s subsequent adm ssions through counsel established that 1975
sales were up 21%from 1974, 28% for the nonths of July through Cctober,
and that production was up 10% to 15% over 1974. Thus, Sho hardly
qualified as a reliable wtness when describing the sales and shipnents
fromhis own nursery, wthout any records before him
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i npossi bl e--to believe that over 20 extra enpl oyees were nai ntai ned for the
next six nonths to performthe work of watering, periodic trimng, and
packing the plants. A though Sho clained that "substantial " work was

i nvol ved in watering the hangi ng baskets, Charlie Iwamuro's crew, which had
primary responsibility for the hangi ng baskets, added only one enpl oyee to
its "water crew' in April and another in July, the two being laid off on
Cctober 21. But, in the case of Mas Kato's and Marcos Mlinero' s crews,

whi ch al so worked on the hangi ng baskets after April, not one fromtheir
water crews was laid off. Thus, it cannot be concluded that after April a
| arge nunber of enpl oyees was required to nmaintain and care for the hangi ng
baskets, and certainly not that suddenly in Cctober and Novenber such extra
work in regard to hangi ng baskets was unavai |l abl e.

Respondent al so enphasi zes that even in the face of further
enpl oyee departures after the layoffs in question, no new hiring took
place. Frankly, fromthe enphasis given by Respondent to its no-hire
policy in latter 1975, that policy fits squarely with the view that
Respondent did not wish to nanifest any need to reenploy its laid off UFW
supporters over the short run, before the unfair |abor practice hearing.
Had Respondent laid off its workers for purely economc reasons, striving
to nake its work force as efficient as possible (as clainmed by Respondent),
one woul d naturally expect it woul d have di smssed nore enpl oyees (those
who later quit), if those extra positions were real ly unnecessary .30/

Wiat the evidence shows is that during 1975 when Respondent's
sales and production were substantially greater than in) 1974 (and expected
to increase in 1976), and during a period when; the Respondent nornally
increased its enployee force, preparing for the large Christnas crop of
poi nsetttias, to be followed shortly by production of the even |arger
Easter crop of lilies, the Respondent inexplicably, for the first tine in
its history, elimnated over 20 enpl oyees through mass |ayoffs. | concl ude
that the evidence establishes that the reason for such l|ayoffs was
discrimnatory, and | so find.31/ Mre than a preponderance of

30/ Sgnificantly, none of the Respondent's dock workers or drivers was.
laid off, indicating that the | evel of shipnents had not drastically fallen.
Nor, for that natter, was work in the soil shed, which produced the
nursery's soil, feeling a decrease then.

31 In viewof ny finding above, | have not attenpted to anal yze whet her
the sel ection nethod used in inplenenting the | ayoffs was, as a separate
natter, discrimnatory. | amsatisfied, however, that Respondent devi sed
its newseniority systemin order to spread its |ayoffs anong the younger,
Spani sh- surnaned enpl oyees, wherein a | arge neasure of the UFWsupport was
known to exist. So many anonolies in Respondent's seniority systemare
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O the evidence has convinced ne that the Respondent, angered at its |oss
inthe election, bent on avoi ding unionization, determned to nake exanpl es
of those who supported the UFWand to rid itself of workers who conprised a
| arge segnent of that support by di schargi ng themthrough the di sgui se of
econom c necessity, Nbo such necessity, however, is denonstrated by the

evi dence.

THE REMEDY

Havi ng found that Respondent has engaged in certain unfair |abor
practices wthin the neaning of Sections 1153(a), (b), and (c) of the Act, |
shall recormend that it cease and desist therefromand take certain
affirnmative action designed to effectuate the policies of the Act. Having
found that the Respondent unl awful |y di scharged 20 enpl oyees, unlawful |y
establ i shed and supported a | abor organi zation, and unlawful Iy threat ened
and coerced its enpl oyees, acts which together, if not apart, strike at the
heart and policies of the Act, | al so recoomend that the Respondent cease
and desist frominfringing in any nanner upon the rights guaranteed to
enpl oyees by Section 1152 of the Act. Due to the serious nature of
Respondent's violations of the Act, a so-called broad cease and desi st order

i S warranted.

In order to fully renmedy Respondent’'s unl awf ul conduct, | al so
recommend that certain affirnative steps be taken, as follow first,
Respondent nust publish and nmake known to its enpl oyees that it has viol ated
the Act and that it has been ordered | not to engage in future viol ations of
the Act. Attached to this Decision is a Notice to Ewl oyees, whi ch shoul d
serve to sufficiently appri se enpl oyees.

Several neans of publication of the Notice are avail abl e and
urged by the General CGounsel. | have determned that the fol |l ow ng
neans are necessary and appropri at e:

1. The Notice to Enpl oyees, translated into English, Spani sh,
and Korean, with approval of the Salinas Regional Drector, shall be nailed
to all enployees of the Respondent enpl oyed between Septenber 1, 1975, and
the tine such Notice is mailed, if they are not then enpl oyed by Respondent.
The Notices are to be mailed to the enpl oyees' |ast known addresses, or nore
current addresses if made known to Respondent. Miling notices to past
enpl oyees is a publication nethod approved as appropriate by the Board.
Valley Farns and Rose J. Farns, 2 ALRB No. 41 (1976). A though operati ons

31/ (continued)--detailed in the evidence as to seriously discredit
Respondent' s seniority systemas an objective instrunent for
inpl enenting its |ayoffs.
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are not of a seasonal variety, as in Valley Farns, Respondent has a high
rate of turnover inits enployee force. A so, as noted in Valley Farns,
"Enpl oyees shoul d be inforned of the outcone of unfair |abor practice
charges that occurred while they were working because they are the
interested parties, and because i nformng themnay encourage themto
participate in other Board proceedings.” This policy should apply to
Respondent ' s past enpl oyees.

2. For all those enpl oyees currently working for the
Respondent, and for those hired by the Respondent for six nonths follow ng
itsinitial conpliance wth this Decision and O der, Respondent, through
one of its promnent representatives, is to give by hand to such enpl oyees
the attached Notice, appropriately translated. In this connection,
Respondent' s representative is to informsuch enpl oyees that it is
inportant to understand the Notice and to offer to read the Notice to any
enpl oyee who so desires in that enployee's preferred | anguage. The fore-
goi ng nethod of publication was al so approved in Valley Farns and is
appropriate in the context of this case to fully informcurrent and future
enpl oyees that their rights under the Act are secure from Respondent's
i nterference.

3. For the sane six-nonth period, as noted above, Respondent
isto post the Notice in a promnent place at its Salinas nursery, in an
area frequented by enpl oyees or where other notices are posted by
Respondent. Al though to sone extent this posting results in a duplication
of publication, the posting wll serve as a remnder to enpl oyees in
regard to the Respondent's past violations and a conti nued assurance as to
their future protection.

Second, | al so recormend that Respondent give to the UFWthe
nanes and addresses of all past, present and future enpl oyees who, as set
forth above, are to receive the Notice, as well as nmaking available to the
UFWfor six nonths (unless the UFWwas not certified as a result of the
Qctober 15 el ection) access to a conveniently located bull etin board so as
to allowthe UPWto post notices and the |ike. These neasures are
appropriate to all owthe UFW whose support was so unl awful | y undercut by
the Respondent, an opportunity to insure that Respondent fully conplies
wth this Decision and Oder and an opportunity to nmake known to enpl oyees
that their support for the UFWcannot be unlawfully interfered wth.

S nce the Respondent’s unl awful conduct was very serious, a full
opportunity should exist for the UFWto allay any continuing or residual
fear on the part of enployees that their statutory rights can be abused or

abr ogat ed.

Third, having found that the Respondent unl awfully di scharged
20 enpl oyees, | recommend the Respondent be ordered to offer such
enpl oyees immedi ate and full reinstatenent to their forner or equival ent
jobs. | further recommend that the Respondent nake whol e such enpl oyees
by paynent to themof a sumof noney equal to the wages they each woul d
hﬂvedear ned fromthe dates of their respective discharges or |layoffs to
the dates
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they are each reinstated or offered reinstatenent, |less their respective
net earnings, together wth-interest thereon at the rate of 7% per
annum such back pay to be conputed in accordance with the formil a used
in F. W Wolworth Go., 90 NLRB 289; and Isis P unbing and Heating Co.,

138 NLRB 716. 32/
CROER

Respondent, its officers, agents and representatives
shal | :

1. GCease and desist from

(a) Inany nanner interfering wth, restraining and
coerci ng enpl oyees in the exercise of their right to sel f-organization,
to form join or assist |abor organi zations, to bargain collectively
through representatives of their ow choosing, and to engage i n other
concerted activities for the purpose of collective bargai ning or other
mutual aid or protection, or to refrain fromany and all such
activities, except to the extent that such right nay be affected by an
agreenent the type of which is authorized by Section 1153(c) of the Act.

(b) D scouragi ng nenbership of any of its enpl oyees in
the UFW or any other |abor organization, by unlawfully di schargi ng,
laying off, or in any other manner discrimnating against individuals in
regard to their hire or tenure of enploynent, or any termor condition of
enpl oynent, except as authorized by Section 1153(c) of the Act.

(c) Domnating or interfering wth the formati on or
admni stration of any |abor organization or contributing financial or
ot her support to such | abor organi zation, except as authorized by Section

1153(c) of the Act.
2. Take the follow ng affirnative action:

(a) dfer to the follow ng enpl oyees i medi ate and full
reinstatenent to their forner or equival ent jobs, w thout

32/ A the evidentiary hearing herein the parties litigated an
i ssue related to conputing back pay—anely, the extent each di sm ssed
enpl oyee searched for work followng his or her dismssal. O course,
that hearing was i n Decenber, 1975, before the Board tenporarily ceased
its operations, and can have little bearing now on the question of the
enpl oyees’ mtigation of damages. A though the Board has not yet
establ i shed fornal back pay procedures, | have concl uded that the
evi dence advanced as to the enpl oyees' search for other enpl oynent cannot
now be controlling as to the suns of noney owed by the Respondent, and
that any dispute over the appropriate amounts of such noney be taken up
under what ever procedures are devel oped by the Board.
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prejudice to their seniority or other rights and privileges, and to nmake
themwhol e for | osses they nay. have suffered as a result of their
termnations, as nore fully described in the section entitled "The
Rermedy": N nfa Quarjardo, Feliciano Perez Merlin, Rafael H ores Lopez,
Fedenci a Meder os, Luci nda Benavi dez, Mguel Angel Riiz, Angel i na Ranos,
Virginia V. Bargas (Politron), Luis Castenada, Josefina P zarro, Rueben
Gal ves-Qutierrez, Maria Louisa Rubio, Delia M Qtiz, Enrique Castenada,
Serafino Alverez Nunez, Angelina Ceja de Rubio, Ranon Qtiz, Raul
Sandoval Hernandez, Maria Theresa (oyt, and Jose Mel ano.

(b) Preserve and nake available to the Board or
its agents, upon request, for examnation and copying all payroll
records, social security paynent records, tine cards, personnel records
and reports, and other records necessary to anal yze the back pay due to

the foregoi ng naned enpl oyees.

(c) D stribute to past, present, and future enpl oyees
the attached Notice to Enpl oyees, as well as explain to present and
future enpl oyees that the contents of the Notice are inportant to know
and offer to read al oud such Notice, all in a manner as set forth in the
section entitled "The Renedy." In addition, the Respondent shall furnish
the Regional Director for the Salinas Regional Gfice for his or her
accept ance copies of the Notice, accurately and appropriately transl ated,
and such proof as requested by the Regional Drector, or agent, that the
Nbtice has been distributed and made known in the required nmanner.

_ (d) Post the attached Notice to Enpl oyees in the
prescri bed manner, as stated in the section entitled "The Renedy."

(e) Mke available to the UFPWsufficient space on a
convenient bulletin board for its posting of notices and the Iike for a
period of six nmonths from Respondent's begi nning conpliance wth the
nmandates of this Decision and Oder, and to provide the UFWthe nanes and
addresses of enpl oyees, as set forth in the section entitled "The

Renedy. "

(f) Notify the Regional Drector of the Salinas
Regional (fice wthin 20 days fromrecei pt of a copy of this Decision
and O der of steps the Respondent has taken to conply therew th, and
to continue reporting periodically thereafter until full conpliance is

achi eved.
Dat ed: Decenber 19, 1976.
AGR OULTURAL LABCR RELATI ONS BOARD

By _M C)/(ff’{%f?-

David C. Nevins
Adm ni strative Law O ficer
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NOTl CE TO EMPLOYEES

After a hearing in which all parties presented evi-
dence, an Admnistrative Law Gficer for the Agricultural Labor
Rel ati ons Board has found that Sunnyside Nurseries violated the
Agricultural Labor Relations Act, and has ordered Sunnyside to
notify you and others that we violated the Act and that we wl|
respect the rights of all our enployees in the future. There
fore, in behalf of Sunnyside Nurseries, | amnowtelling each of

you:

1. Ve unlawfully di scharged the foll ow ng 20 enpl oyees, who
we wll offer immed ate reinstatenent to work and rei nburse for any | ost
wages and benefits as a result of their discharges: N nfa Quarjardo,
Feliciano Perez Merlin, Rafael Hores Lopez, Fedencia Mederos, Luci nda
Benavi dez, M guel Angel Ruiz, Angelina Ranos, Mirginia V. Bargas
(Politron), Luis Castenada, Josefina Pizarro, Reuben Gal ves-Quitierrez,
Maria Louisa Rubio, Delia M Qtiz, BEwigue Castenada, Serafino A verez
Nunez, Angelina Cegja de Rubio, Ranon Otiz, Raul Sandoval Her nandez,
Maria Theresa Qoyt, and Jose Mel ano.

2. V& unlawful |l y questioned enpl oyees about their support for
the United FarmVWrkers Unhion, promsed thembenefits to persuade themto
refrain fromsupporting the United FarmWrkers Union, threatened them
wth aloss of benefits and jobs for their support of the Lhited Farm
VWrkers Union, and we nust renedy such unl awful acts.

3. VW unlawfully created a substitute | abor organization to
per suade enpl oyees not to support the Uhited FarmWrkers Uhion, and we
nust not in the future domnate or interfere wth the fornation or
admnistration of any |abor organization, or contribute financial or other
support to a |l abor organization unless allowed to do so by | aw

4. Ve hereby informyou that all our enpl oyees are free to
support, becone or renain nenbers of the Uhited FarmWrkers Uhion, or any
other union, under the limts and protection of the Agricul tural Labor
Rel ations Act. Qur enployees can | engage in any and all activities in
support of such union, wth out interference, restraint or coercion from
us, provided that their activity is not done at tines or in a manner that
interferes wth their job performance. V& wll not discharge, lay off, or
in any other manner interfere wth the rights of our

/1
/1
11
11
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enpl oyees

to engage in activities which are guaranteed themby the

Agricultural Labor Relations Act.

Dat ed:

S gned:

For Sunnysi de Nurseries, Inc.
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