STATE G- CALI FCRN A
AR QLTURAL LABCR RELATI ONS BOARD

HENRY MCRENQ
No. 77-C&3-C

3 ALRB No. 40

Respondent ,

and

WN TED FARM WIRKERS CF MER CA
AFL-A Q

N N N N N N N N N N

Charging Party.

Oh March 15, 1977, admnistrative | aw of fi cer Ronal d G eenberg
i ssued his decision in this case, finding that respondent viol ated Labor
Code 8§ 1153 (a) and specifying certain renedi es. Respondent filed
exceptions to the finding of a violation, and the charging party UFWfil ed
exceptions to the recommended renedi es. Havi ng revi ewed the record,
i ncl udi ng exceptions and the response thereto,? we adopt the findings,
concl usi ons and recomnmendations of the |aw officer to the extent consistent
wth this opinion.

The conplaint inthis matter charged that respondent viol ated
Labor Gode 8§ 1153 (a) by failing and refusing to provide the Agricul tural
Labor Relations Board with an enpl oyee list as required by § 20910 (c) of
the Board s regul ations. Respondent admts that it has not provided the

[ist, but denies that this

“The general counsel filed a response to respondent's exceptions. UFW
filed aletter indicating that it did not intend to file a response and
contendi ng that respondent's exceptions were filed |late. Because we reject
respondent' s exceptions, we do not consider whether or not they were tinely
filed. S nce the issues before us have been thoroughly briefed, we deny
respondent's request for oral argunent.

Bot h respondent and UFWal so except to the Board's decision in this
matter as it affects three other cases. These cases have not been
transferred to the Board for decision or submtted for approval of any
purported settlenent agreenent. V¢ take no action with respect to them
unti| such tine as they are properly before us.



conduct interferes with, restrains or coerces agricultural enpl oyees in
their exercise of the rights guaranteed in Labor Code § 1152. Labor Code 8
1153 (a).

In its exceptions respondent first raises a series of
obj ections the thrust of which is an attack upon the Board' s
authority to enact § 209107 of its regul ations. After considering these
argurments we renai n convinced that the Board had the authority pursuant to

its rul emaki ng powers under Labor Code § 1144

28 Cal. Adnin. Code Section 20910 reads in full:
Section 20910 - Pre-Petition Enpl oyee Lists.

(a) Any labor organization that has filed wthin the past 30
days a valid notice of intent to take access as provided in Section 20900
(e) (1) (B) on a designated enpl oyer may file with the appropriate regi onal
office of the Board two (2) copies of a witten notice of intention to
organi ze the agricultural enpl oyees of the same enpl oyer, acconpani ed by
proof of service of the notice upon the enpl oyer in the nanner set forth in
Section 20300 (f). The notice nust be signed by or acconpani ed by
aut hori zation cards signed by at |east ten percent (10% of the current
enpl oyees of the designated enpl oyer.

(b) Anotice of intention to organi ze shall be deerned fil ed
upon its receipt in the appropriate regional office acconpani ed by proof of
service of the notice upon the enployer. As soon as possi bl e upon the
filing of the notice of intention to organi ze, the regional office in which
the petitionis filed shall tel ephone or tel egraph the enployer to inform
him or her of the date and tine of the filing of the noti ce.

(c) Wthin five (5 days fromthe date of filing of the notice
of intention to organi ze the enpl oyer shall submt to the regional office
an enpl oyee list as defined in Section 20310(a)(2). Won its receipt in the
regional office, the regional director shall determne if the 10% show ng
of interest has been satisfied and, if so, shall nake a copy of the
enpl oyee list available to the filing | abor organi zation. The sane |ist
shal | be nmade avail abl e to any | abor organi zation which within 30 days of
the original filing date files a notice of intention to organi ze the
agricultural enpl oyees of the sane enpl oyer. No enpl oyer shall be required
éo providg nore than one enpl oyee list pursuant to this section in any 30

ay period.
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to enact this section, and that 8§ 20S10 i s necessary to effectuate the
purposes of the Act. Thus the sole issue before us in this case i s whether
an enployer's refusal to provide a list as required by Labor Code 8§
20910(c) constitutes per se an unfair |abor practice. Respondent excepts
tothe lawofficer's finding that it does on the grounds that the facts
found by himas a basis for his decision are not accurate, and that failure
to provide a pre-petition list does not in fact interfere wth enpl oyees' §
1152 rights.

Labor Gode 8§ 1152 provides that enpl oyees have the right to
"sel f-organi zation, to form join, or assist |abor organi zations, to
bargai n col | ectively through representatives of their own choosing, and to
engage in other concerted activities for the purpose of collective
bargai ning or other nutual aid or protection, and shall al so have the right
torefrain fromany or all of such activities...." Inplicit in these
rights is the opportunity of workers to communicate with and receive
comuni cation froml abor organi zers about the nerits of self-organization.
In the agricultural field, both practical considerations and our statute
dictate that these rights becone nost neani ngful, and our duty to protect
them nost pressing, during the short periods of tine around seasonal peaks.
S nce the ALRA becane effective August 28, 1975, the Board s efforts to
prot ect enpl oyee access to all legitinmate channel s of communi cati on under
t hese circunstances have been directed at facilitating enpl oyee ability to
receive infornation both at the work site and in their hones. See 3 Gal.

Admn. Gode 20310(d)(2) [1975], repeal ed and reenacted in 8 Cal .
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Admn. GCode 20310(a)(2) and 20313; Napes Produce (o., 2 ALRB Nb. 54
(1976); S lver reek Packing Conpany, 3 ALRB No. 13 (1977), 8 Cal. Admn.

Code 20900 et seq. (1975), repeal ed and reenacted in parts in 8 Cal.
Admin. Code 20900 et seq. (1976). Qur decision to enact 8§ 20910
reflected our eval uation of experience wth those efforts.

In 1975, follow ng public hearings, the original ALRB enacted
the access, rule.? This rule followed fromthe Board s judgnent after
those hearings that seasonal enpl oynent patterns in agriculture and a
largely mgratory | abor force establish conditions under which it is
difficult if not inpossible for union organizers to di scover and cont act
the enpl oyees of a particul ar enpl oyer to discuss the advant ages and
di sadvant ages of unionization wthin the short seasonal peak during whi ch
an el ection may be held under our statute. Accordingly, the Board
enacted 8 20900 permtting uni on organi zers to contact enpl oyees at the
work site, the one | ocation where they presurmably all coul d be reached.

In Septenber, 1976, we again held public hearings on our
regul ations, this tine agai nst a background of five nonths of operating
experience. Among the probl ens rai sed by enpl oyer representatives during
the two days of testinony devoted to the access rul e was the conpl ai nt
that organi zers were permtted on their property wthout advance notice
at any tine during the year. Representatives of unions raised the issue

of the presence

= 8 Gal. Admn. Gode 20900 (1975), supra.
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of forenen and ot her enpl oyer representatives during access periods. In
response to union argunents that such presence inhibited the free
exchange of infornation between organi zers and enpl oyees, enpl oyers
conpl ained that the threat of surveillance charges inhibited their
ability to adequately supervise their business operations. Wether or
not surveillance in violation of Labor Gode 8 1153 (a) is found in any
particul ar case, the presence of enpl oyer representatives, the short tine
avai l abl e during non-working tine, plus the limts on the nunbers of
organi zers who nay be present under the rule? clearly nean that this is
not the ideal setting for extended or thoughtful discussion of con-
troversial issues. Based upon such testinmony fromrepresentatives of al
parties concerning their experience wth the access rule, and on our own
experience wth the operation of the rule, we concluded that certain
nodi fications of the rule were in order.

V¢ note here that those organi zati onal rights which the access
rule ains to protect may be exercised as a practical natter only during
those periods of tine when enough enpl oyees are worki ng at one enpl oyer
to nake di scussion of their desire for representation by that enpl oyer a
relevant topic. In light of this fact, we concluded that during seasonal
peak enpl oynent periods, the limted access avail abl e under our rule is
i nadequate to insure a free exchange of infornation anmong enpl oyees
concer ni ng the advant ages and di sadvant ages of organi zation at a

particul ar

¥ Access is limted to one hour before and after work and during the
| unch period, and to two organi zers per crew of 30 workers. 3 Gal.
Admn. Code 88 20900(e) (A and (B) and 20900 (e) (4) (A.

3 ALRB No. 40 - 5-



enpl oyer. V¢ al so concl uded that year-round access nay unnecessarily disturb
enpl oyers in their enjoynent of their property rights, by subjecting themto
access by organi zers at tines when few enpl oyees are present. Accordingly,
we nodified the access rule to limt access to a period which will enconpass
one or two seasonal peaks at any particul ar enployer,? and to intensify
enpl oyee access to information during the period when that infornation is
nost rel evant by providing for unions to receive pre-petition |lists.

V¢ reject the argunent advanced by respondent that there cannot be
a need for both access and pre-petition lists. Ve have already cited the
limtations inposed by tine and circunstance on communi cati on under the
access rule. Wile we have not to date had equi val ent experience wth pre-
petition lists, our experience with election eligibility lists indicates that
pre-petition lists, |ike access, wll not perfectly achieve our purpose of
nmaxi m zi ng enpl oyee access to infornation. & consider this goal
sufficiently inportant, and the constraints i nposed on the exchange of
information as a result of seasonal and mgratory |abor patterns sufficiently
severe, to warrant attenpting these two conpl enentary sol utions rather than
sel ecting between them

Wii | e we have enphasi zed the purpose of 820900 et seq. in
protecti ng and encouragi ng enpl oyees in the exercise of § 1152 rights, we
also note the critical role of these sections, and particularly of 8§

20910, as an aid to the Board' s regul ation of

¥ Access is limted to four one-nonth periods per enployer in any
calendar year. 8 Cal. Admn. Code Section 20900 (e) (1).
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the el ection process itself.? The fact that § 20910 does not presently
call for the Board to take any further fornal stops wth the |ist beyond
such investigation as is necessary to insure that a proper list is
supplied, and to determne the 10%show ng of interest requirenment, does
not render it any less inportant in this regard.

Under a statutory command to conduct el ections wthin seven
days fromthe tine a petitionis filed,” this Board has required that an
election eligibility list be submtted within 48 hours,? allowing a
nmaxi numof five days for investigation and correction of defects in the
list and for use of the list to contact and i nformenpl oyees of el ection
I ssues. These requirenents place severe tine constraints on the ability
of Board agents to investigate showi ng of interest, scope and conposition
of unit questions, and to arrange for orderly conduct of the election it-
self. This pressure is further conpounded by the fact that petitions in
any given office are filed wthin short periods of tine corresponding to

seasonal peaks in |ocal crops, rather than

¥ Respondent argues that because § 20910 applies to the period before a
petition for certificationis filed -pursuant to Labor Code § 1156. 3(a),
t he Board cannot have enacted this rule pursuant to the authority to
conduct elections vested in it under Chapter 5 of the Act. V¢ disagree.
The purpose of the requirements set forth in Chapter 5 concerning the
conduct of elections is to require the Board to conduct el ections under
certain circunstances, See Labor Code 88' 1156. 3(a) and 1156.7 () and
g%;ﬁ;see al so N shikawa Farns, Inc. v. Mihony, 66 Cal. App. 3d 781

Nothing in this statutory schene prohibits the Board fromenacting
regul ations providing for such investigations as it deens necessary and
proper to carry out the provisions of these chapters, See Labor Code 88§
1144 and 1151 (a) and (b).

" Labor Code § 1156.3 (a).
¥8 cal. Admin. Code § 20310(d) (1976).
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spread out over the year. If the experience of this Board has taught that
secret ballot elections can be properly conducted w thin seven days, it
has al so taught that nuch tine is consuned in investigating these
guestions after the el ection in challenged bal |l ot and objections
proceedi ngs. Mreover, a certain nunber of elections are inevitably set
aside as a result of errors resulting frominadequate information at the
pre-el ection stage. Wile post-election procedures insure that the
necessary speed w th which pre-election investigations are conducted w ||
not conpromse the rights of the parties, they do so only at the expense
of delays in certification of election results which nmay be substanti al

V¢ find ourselves adding on to the end of the el ection process the very
delay in inplementation of enpl oyee's col |l ective bargaining rights which
the seven-day requirenent conpels us to avoid at the beginning of it. The
process of filing a response to § 20910 i n accordance with § 20310(a)(2),?
coupl ed with increased contact with an enployer's work force resul ting

fromuse of the list itself

98 Cal. Adnin. Gode Section 20310(a)(2) (1976) reads in part:

"A conpl ete and accurate |ist of the conplete and full nanes,
current street addresses, and job classifications of al

agricul tural enpl oyees, including enpl oyees hired through a | abor
contractor, in the bargaining unit sought by the petitioner in the
payrol | period imedi ately preceding the filing of the petition.
The enpl oyee list shall also include the names current street
addresses and job classifications of persons working for the

enpl oyer as part of a famly or other group for which the nane of
only one group nenber appears on the payroll. If the enpl oyer
contends that the unit sought by the petition is inappropriate, the
enpl oyer shall additionally, and wthinthe tine limts set forth
in subsection (d), provide a conplete and accurate list of the
nanes and addresses of the enpl oyees in the unit the enpl oyer
cgntends to be appropriate, together wth a witten description of
that unit."
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Wil bring to light possible disputes over units and voting eligibility
"early in the el ection canpaign rather than in the | ast few days before
the election".¥ The parties thensel ves will be better prepared to
respond to both pre and post-el ection investigations of such questions,
and serious problens in conduct of the election resulting fromshort pre-
el ection investigations wll be mnimzed. Thus the pre-petition |ist
requi renent as presently enacted will contribute substantially to the
pronpt and orderly resol ution of the el ecti on proceedi hgs which are the
prerequisite to the collective bargai ning process at the heart of this
Act.

V¢ hold that it is aviolation of Labor Code § 1353 (a) for an
enpl oyer to refuse to supply a list of his enployees as required by §
20910 of our regulations. Such arefusal initself interferes wth and
restrains enpl oyees in their exercise of 8§ 1152 rights. As the nobility
of nuch of the I abor force and the seasonal nature of nuch of the
enpl oynent tend to reduce drastically the tinme periods during which

organi zation at a particul ar enpl oyer:

= Excel sior Underwear, Inc., 156 NLRB 1236, 1243; 61 LRRM 1217
(1966). The NLRB noted that:

"Pronpt disclosure of enpl oyee nanes as 'well as addresses w |,
we are convinced, elimnate the necessity for chall enges based
solely on lack of know edge as to the voter's identity.
Furthernore, bona fide disputes between enpl oyer and uni on over
voting eligibility wll be nore susceptible of settlenent w thout
recourse to the formal and time-consumng chal | enge procedures of
the Board if such disputes cone to light early in the el ection
canpai gn rather than in the |ast few days before the el ection
when the significance of a single vote is apt to loomlarge in
the parties' calculations. Thus the requirenent of pronpt

di scl osure of enpl oyee nanes and addresses w Il further the
public interest 1n the speedy resol ution of questions of
representation.”
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can occur and be tested in the el ection process, we have enacted § 20900
et seq. in order to encourage and protect the rights of enpl oyees to
organi ze and desi gnate representatives? under these sonewhat trying
circunstances, and to fulfill better our own charge to provide themwth a
reliable election process w thout which these rights woul d be neani ngl ess.
Refusal to provide the list required in 8 20910 substantial ly i npedes the
ability of enployees to exercise their 8 1152 rights, and it further

i npedes the reasonabl e attenpt of the Board to carry out its statutory
duties to protect those rights in a manner which is realistically

responsi ve to the setting in which these rights are exerci sed. V& cannot
concei ve of any relevant defenses to a flat refusal to conply with the
requi rement, and none is offered here.?

Accordingly, we will order in this and any such case in the future the
followng renedies, in order to enabl e organi zers to nake such contacts

w th enpl oyees which they mght have nmade in those enpl oyees' hones but
for the enpl oyer's unl awful conduct:

(1) ODuring the next foll ow ng access period which the
charging party elects to take pursuant to 8 Cal. Admn. Code 20900 (e) et
seq., as nany organi zers as are entitled to access under 8 20900(e) (4) (A
nay be present during working hours for organi zational purposes and rmay

talk to workers, and distribute

1 See Labor Code Section 1140. 2.

2 \W note that our finding that refusal to supply a pre-petition
list interferes wth enpl oyees’ Section 1152 rights follows fromthe
factual findings underlying Section 20900 et seq. Thus the only rel evant
factual issue here is whether or not respondent refuses to conply with
Section 20910 (c), which in this case i s undi sputed.

3 ALRB No. 40 - 10-



literature, provided that such organizational activities do not
di srupt worKk.

Duri ng those access periods before and after work and during
 unch specified in 8 20900 (e) (3) (A and (B) , the limtations on
nunbers of organi zers specified in 8 20900 (e) (4) (A shall not apply.

(2) For each one nmonth access period during which an enpl oyer
refuses to provide an enpl oyees' list as set. forth in 8 Gal. Admn. Code
S 20910(c), the charging party shall have one additional such access
period during the enpl oyer's next peak season, whether in this or the
fol | ow ng cal endar year.

Menber Johnsen did not participate in this decision.

Dated: My 11, 1977
Grald A Brown, Chairnan
Robert Hut chi nson, Menber
Ronal d Rui z, Menber
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Respondent, HENRY MORENQ its officers, agents,
successors, and assigns, shall:
1. GCease and desist from
(a) Refusing to provide the ALRB with an enpl oyee |i st
as required by Section 20910 (c) of the Regul ations of the Agricul tural
Labor Rel ations Boar d.
2. Take the followi ng affirnati ve action which i s deened
necessary to effectuate the policies of the Act:
(a) Post at its premses copies of the attached
"Notice to Emwl oyees". Copies of said notice, on forns provided by the
appropriate regional director, after being duly signed by the Respondent,
shall be posted by it for a period of 90 consecutive days thereafter, in
conspi cuous places, including all places where notices to enpl oyees are
custonarily posted. Reasonabl e steps shall be taken by the Respondent to
insure that said notices are not altered, defaced or covered by any ot her
material. Such notices shall be in both English and Spani sh.
(b) Ml a copy of the notice, in both English and
Spani sh, to each of the enpl oyees in the bargaining unit, at his or her
| ast known address, not later than 30 days after the notice is required
to be posted on the Respondent's prem ses.
(c) Read a copy of the notice, in both English
and Spani sh, to gatherings of its bargai ning-unit enpl oyees, at a tine
chosen by the Regional Drector for the purpose of giving such notice the

W dest possi bl e di ssem nati on.
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(d) Provide the ALRB with an enpl oyee list as
requi red by Section 20910 (c) of the Regul ations of the Agricultural
Labor Rel ations Board,

(e) Provide the UFWw th an enpl oyee |ist when the 1977
harvest begins and every two weeks thereafter.

(f) Won filing of a witten notice of intent to take
access pursuant to 8 Gal. Admin. Gode 20900 (e) (1) (B the UFWshal |
have the right of access as provided by 8 Gal. Admn. Code 20900 (e) (3)
w thout restriction as to nunbers of organizers. In addition, during this
sane period, the UFWshall have the right of access during working hours
for as nmany organi zers as are permtted under 8 Cal. Admn. Code 20900
(e) (4 (A, which organizers may talk to workers and distribute
literature provided that such organizational activities do net disrupt
wor K.

(g Won filing awitten notice of intent to take
access pursuant to 8 Gal. Admn. CGode 20900(e) (1) (B), the UWFWshal |l be
entitled to one access period during the current cal endar year in
addition to the four periods provided for in 8 8 Cal. Admn. Code
20900(e) (1) (A).

(h) Notify the Regional Drector, in witing,
wthinten (10) days fromthe date of the receipt of this order, what
steps have been taken to conply herewth. Uoon request of the
Regional Drector, the Respondent shall notify himor her periodically
thereafter, in witing, what further steps have been taken to conply

herew t h.
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NOTI CE TO EMPLOYEES

PCSTED BY CRDER GF THE AGR QULTURAL LABCR RELATI ONS BOARD

An Agency of the Sate of Galifornia

After atrial at which all sides had the opportunity to present their
evidence, the Agricultural Labor Relations Board has found that we
violated the Agricultural Labor Relations Act, and has ordered us to
post this notice and we intend to carry out the order of the Board.

Dat ed

The Act gives all enpl oyees these rights:

To engage i n sel f-organi zati on;

To form join or hel p unions;

To bargain col | ectively through a representative
of their own choosi ng;

To act together for collective bargaining or
other mutual aid or protection; and

To refrain fromany and all these things.

VE WLL NOI do anything that interferes wth
these rights. Mre specifically,

VEE WLL NOT interfere wth your rights of self-

organi zation, to form join or assist any |abor

organi zation by refusing to provide the AARBwth a
current list of enployees when, as in this case, the UFW
or any union has filed its "Intention to Qgani ze" the
enpl oyees at this ranch.

VE WLL respect your rights to self-organization, to
form join or assist any |abor organi zation, or to

bargai n coll ectively in respect to any tern or condition
of enpl oynent through Uhited FarmWrkers of Aneri ca,
AEL-A Q or any representative of your choice, or to
refrain fromsuch activity, and WVE WLL NOT interfere
wWth, restrain or coerce our enpl oyees in the exercise of
these rights.

You, and all our enpl oyees are free to becone nenbers
of any | abor organi zation, or to refrain fromdoi ng
SO.

HENRY MORENO
(Enpl oyer)

By

(Representati ve) (Title)
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BEFCRE THE AGR OLTURAL LABCR RELATI ONS BOARD
CF THE STATE GF CALI FCRNL A
HENRY MORENQ g
Respondent , g CASE N 77-CE3-C
)
and g
)
UN TED FARM WIRKERS CF AMER CA, g
AFL-A Q )
)
Charging Party. g
)

Cctavi o Aguil ar,
for the General CGounsel ;

David E Smth,
of Indio, Galifornia,
for the Respondent;

Dougl ass Adair,
of Indio, Galifornia,
for the Charging Party.

DEQ S ON
STATEMENT GF THE CASE

RONALD GREENBERG Admini strative Law Gficer: This
case was heard by ne on February 18, 1977, in (oachella, Gali-
fornia. The original conplaint inthis natter was i ssued on
January 14, 1977. The conplaint was based on a charge filed by
the Uhited FarmVWrkers, AFL-A O (hereafter the “UAW), and
duly served on the Respondent, Henry Moreno, on January 14, 1977.
Answer to said conplaint was not filed by Respondent unti l
February 15, 1977. Attorney for the General Counsel waived any
defects in the late service of the Answer.
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Al parties were represented at the hearing and gi ven
n full opportunity to participate in the proceeding. A the
outset, the parties entered into a stipul ati on concerning
Respondent’ s operations. General Counsel presented one wi tness
at the hearing. Respondent offered no wtness. Follow ng the
taking of testinony, | instructed the parties not to submt
witten nenoranda to ne, but rather to submt all briefs to
t he Boar d.

Based upon the entire record, including ny observation
of the deneanor of the wtness, and after consideration of the
oral argurments nade by all three parties, | nmake the foll ow ng
findings of fact and concl usi ons:

FI NDNGS GF FACT

. Jurisdiction

The Respondent was all eged and admtted to be an
agricul tural enpl oyer within the neaning of Section 1140.4 [c]
of the Agricultural Labor Relations Act (hereafter referred to
as the “Act”), and | so find. The UWFWwas al | eged and admtted
to be a labor organization wthin the neaning of Section 1140. 4(f)
of the Act, and | so find.

I1. The Alleged Unfair Labor Practice

The General (ounsel *s conpl ai nt charged the Respondent
wth a single violation of the Act. The conplaint alleged that
on or about January 3, 1977, Respondent Henry Moreno failed and
refused to provide, and continues to fail and refuse to provide

the ALRBwith an enployee list as required by Section 20910 [c]
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of the Regul ations of the Agricultural Labor Rel ati ons Boar d.
The General (ounsel asserted that the refusal to provide said
list violated Section 1153(a) of the Act.

The Respondent admtted refusing to provide a list,

but Respondent denied that the refusal violated the Act.

The Facts

The only evidence proffered at the hearing consisted
of the stipulation previously nmentioned and the testinony of one
wtness for the General Counsel. Hiseo Medina, officer and
organi zer for the UFW testified that there were five basic uses
for the pre-petition |ist.

1. The list could be used to determne peak fromthe nunber
of enpl oyees on the list. The list could al so be used to deter-
mne the ownershi p of the | and.

2. The list could be used to identify the unit and what
crops were being harvest ed.

3. The list helped to nanage rights of access. Wthout the
list, all four 30 day access periods coul d be exhausted by the
union nerely in an attenpt to ascertai n peak.

4. The list could be used to identify workers. This aided
in

educating the workers. The list also facilitated union attenpts
to visit enpl oyees at hone.

5. The list could be used to correct msinfornation
recei ved

from ot her sources.
The witness testified that he could not identify all of

Respondent’ s enpl oyees. He said that the UPWwas currently
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using a 1973 payroll list which was i nadequate. Mdina found
that many enpl oyees did not renmain fromyear to year. Further-
nore, the |abor contractors supplying the Respondent noved crews
fromranch to ranch. He also stated that attenpts to communi cate
wth the enpl oyees through ot her nethods had not been very
successf ul .

Onh cross-exam nation the wtness was asked questions
about the 10%requirenent in filing the Lhion's intent to orga-
nize. The wtness clained that they had found one or two crews.
The 10%figure used by the UFWin filing its “Notice of Intention”
was based on the nunber of enployees the Whion found. The
wtness stated that the union had contacted only those crews
that they knew about .

M. Mdina further stated that under ALRB practi ce,
when the union files its intention to organi ze, no response by
Respondent is required as to whether its operations are in fact
at peak.

Medi na stated that when no list is provided two
obvi ous problens occur. The union is unable to effectively cam
pai gn because they have no addresses of eligible voters. A so,
sone eligible voters work only one or two days and are not aware
of the canpaign until the day of the election.

At the conclusion of Medina s testinony, counsel for
Respondent asked that | take admni strative notice of Labor

Qode Section 1174[c]Y Respondent’s counsel enphasi zed that the

¥ Section 1174. Reports and information: Access to place
(fn. 1 cont. on p. 5)
-4-
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requi rements of Labor Code Section 1174 [c] provided the basic

information that the union sought under Board Regul ati on 20940 [ c]

ANALYSES AND GONCLUS ONS

The General CGounsel seeks renedi es agai nst Respondent
whi ch include providing the pre-petition list; granting expanded
access to the UFW providing the UFWw th an enpl oyee |ist when
the 1977 harvest begins and every two weeks thereafter, and;
such other relief as wll effectuate the policies of the Act.
Respondent argues that there are alternative neans of gai ning the
information on the pre-petition enpl oyee list. Therefore,
Respondent contends that it is not obligated to convey the infor-
nat i on request ed.

The present factual situation is clear-cut. As admtted
by the Respondent, it has refused to conply with Section 20910 [c]
of the Board' s Regul ati ons. However, Respondent contends t hat
such failure to conply does not violate the Act. The mandate of
the new access provisions is clear. As stated in Section
20900(e) (5)[c], “Interference by an enpl oyer with a | abor
organi zation's right of access under this part...may constitute
an unfair labor practice in violation of Labor Code Section

1153(a) if it independently constitutes interference wth,

(fn. 1 cont.)
of business or enpl oynent: Inspection and excerpts from books,
etc.: Nanes and addresses of enpl oyees: Ages of minors: Payroll
records. BEvery person enploying |labor in this state shall:
[c] Keep a record show ng the nanes and addresses of all enpl oyees
enpl oyed and the ages of all mnors.
-5-
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restraint, or coercion of enployees in the exercise of their
rights under Labor Gode Section 1152”.

A union's right of access of enpl oyees is very inter-
connected w th basi c enpl oyee organi zational rights. The un-
certainty caused by not supplying the union with the pre-petition
list can be characterized as an interference with Section 1152
rights. As stated by wtness Mdina, the union's inability to
identify workers can frustrate the enpl oyees’ organi zati onal
attenpts. Furthernore, enpl oyees who work infrequently for
Respondent can be di senfranchi sed because they are not contacted
during an organi zational canpai gn. Section 20910 [c] was created
to facilitate enpl oyee efforts towards sel f-organi zation and to
aid enpl oyees in assisting | abor organi zations. By not providing
the UPWwi th the pre-petition list in the present case, Respon-
dent deprived its enpl oyees of their rights guaranteed under
Section 1152. Thus, Respondent viol ated Section 1153 (a) of the
Act.

Furt hernore, enployer obligations under Section 1174 of
the Labor Code do not relieve Respondent of its duty under the
Board's Regul ations. That section nerely requires that the nanes
and addresses of enpl oyees be kept. Respondent is not required
to convey the infornation to the ALRB under Section 1174 [c].

Uoon the foregoing findings of fact and concl usi ons of
law, and upon the entire record in this proceedi ng, and pursuant
to section 1160.3 the Act. | hereby issue the follow ng

r ecormended.
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Respondent, Henry Moreno, its officers, agents,
successors, and assigns, shall:
1. GCease and desist from
(a) Refusing to provide the ALRB with an enpl oyee
list as required by Section 20910 [c] of the Regul ation of the
Agricultural Labor Rel ations Board.
2. Take the followng affirnative action which I find
IS necessary to effectuate the policies of the Act:
(a) Post at its premses copies of the attached
“Notice to Enpl oyees”. Qopies of said notice, on forns provi ded
by the appropriate Regional Drector, after being duly signed by
t he Respondent, shall be posted by it for a period of 90 consecu-
tive days thereafter, in conspicuous places, including all places
where notices to enpl oyees are custonarily posted. Reasonabl e
steps shall be taken by the Respondent to insure that said notices
are not altered, defaced or covered by any other material. Such
notices shall be in both English and Spani sh.
(b) Mil a copy of the notice, in both English and
Spani sh, to each of the enployees in the bargaining unit, at his
or her last known address, not later than 30 days after the notice
is required to be posted on the Respondent’s prem ses.
[c] Read a copy of the notice, in both English
and Spanish, to gatherings of its bargai ning-unit enpl oyees, at
a time chosen by the Regional Director for the purpose of giving

such notice the w dest possibl e di ssem nati on.
-7-
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(d) Provide the ALRBwith an enpl oyee list as

requi red by Section 20910 [c] of the Regul ations of the Agricultural

Labor Rel ati ons Board.

(e) Gant expanded access to the UFWas defined by

the Board on the enpl oyer’s property during this and the next

har vest season.

(f) Provide the UFWw th an enpl oyee |ist when the

1977 harvest begins and every two weeks thereafter

(g Notify the Regional Drector, in witing,
wthinten (10) days fromthe date of the receipt of this order,
what steps have been taken to conply herewith. Upon request of
the Regional Drector, the Respondent shall notify himor her
periodically thereafter, in witing, what further steps have
been taken to conply herewth.

DATED March 14, 1977

AR GLTURAL LABCR RELATI ONS BOARD

L i 'I:""'.“
i) Gl

By Ronal d Greenberg

Adm ni strative Law O ficer



NOTI| CE T0O EMPLOYEES

PCSTED BY CRDER OF THE AGR AULTURAL LABCR RELATI ONS BOARD
An Agency of the Sate of Galifornia

After atrial at which all sides had the opportunity to present
their evidence, the Agricultural Labor Rel ations Board has
found that we violated the Agricultural Labor Relations Act,
and has ordered us to post this notice and we intend to carry
out the order of the Board.

The Act gives all enpl oyees these rights:

To engage in sel f-organi zati on;

To form join or hel p unions;

To bargain col |l ectively through a representative
of their own choosi ng;

To act together for collective bargaining or
other mutual aid or protection; and

To refrain fromany and all these things.

VE WLL NOT do anything that interferes wth
these rights. Mre specifically,

VE WLL NOT interfere wth your rights of self-
organi zation, to form join or assist any Labor
organi zation by refusing to provide the ALRB with
a current |list of enpl oyees when, as in this case,
the UFWor any union has filed its “Intention to
QO gani ze” the enpl oyees at this ranch.

VEE WLL respect your rights to sel f-organi zati on,
toform join or assist any |abor organization, or
to bargain collectively in respect to any termor
condition of enploynent through Lhited Farm Vrkers
of Anerica, AFL-A Q or any representative of your
choice, or to refrain fromsuch activity, and

VEE WLL NOT interfere wth, restrain or coerce our
enpl oyees in the exercise of these rights.

You, and all our enployees are free to become
nenbers of any |abor organization, or to refrain
fromdoi ng so.

HENRY MORENO
(Empl oyer)

Dat ed By

(Representati ve) (Title)
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