STATE G CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOARD

LUETTE FARMG , INC. ,
Respondent
and

UN TED FARMI WIRKERS (F
AMR CA AHL-AdQ

Charging Party.
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Thi s deci si on has been del egated to a t hree- nenber

panel . Labor Gode Section 1146.
O February 15, 1977, Admnistrative Law Gficer Ronal d

QG eenberg issued his decision inthis case. The Charging Party filed
tinely exceptions to the decision of the admnistrative | aw of ficer and
the Respondent tinely filed an answering brief. W find the i ssues rai sed
by the exceptions to have been adequately treated in the admnistrative

| aw of ficer's decision. Having nade a thorough review of the record, we
adopt the admnistrative law officer's findings of facts and concl usi ons
of law S nce the layoff of the three workers was not shown, on the basis
of substantial evidence, to be unlawfully notivated, we order that the

conplaint be dismssed inits entirety. Dated: My 10, 1977

R chard Johnsen, Jr., Menber
Fobert B. Hut chi nson, Menber

Fonald L. Ruiz, Menber
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DEa S ON

STATEMENT - THE CASE

RONALD GREENBERG Administrative Law Gficer: This

case was heard by ne on January 18/ 1977,Y in B Centro,

California. The conplaint,? dated February 4, 1976, is based
on charges filed by the Uhited FarmVrkers of Anerica, AFL-A O

(hereafter the "UAW). The charges and the conplaint were

YA dates herein refer to 1975 unl ess ot herw se specifi ed.
ZGeneral Qounsel Exhibit 1(B).
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duly served on the Respondent, Lu-Ete Farns. The conpl aint al | eges
that the Respondent coormtted various violations of the Agricultural
Labor Relations Act (hereafter referred to as the "Act").

Al parties were represented at the hearing and were given a
full opportunity to participate in the proceedi ngs. The General QGounsel
and the Respondent filed briefs after the close of the hearing.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the argunents and
briefs submtted by the parties, | nake the fol | ow ng:

FIND NS GF FACT

. Jurisdiction

Respondent, Lu-Ete Farns, Inc., is a corporation
engaged in agriculture in Inperial Gounty, Galifornia, as was
admtted by the Respondent in its Answer.¥ Accordingly, |
find that the Respondent is an agricultural enployer wthin
the neani ng of Section 1140.4(c) of the Act.

It was al so admtted by the parties that the UFWis a | abor
organi zation wthin the neaning of Section 1140.4(f) of the Act, and |
so find.

1. The Alleged Whfair Labor Practices

The conpl aint, as anmended at the hearing, ¥ alleges three
violations of Section 1153 (a) and (c) of the Act by discharging the

three naned enpl oyees for their support of

¥ General Qounsel Exhibit 1(c)

¥ General ounsel noved to add the nane of Guadal upe Pajardo to
par agraph 5a of the conplaint. Respondent's attorney
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the UFW

Respondent denies that it violated the Act in any respect.
Respondent admts that Jesus Vasquez is a supervisor wthin the
neani ng of Section 1140.4 (j) of the Act, and | so find.
[11. The Facts

A Background

Respondent is a grower and shi pper of |ettuce in the
Inperial Valley. Each year in Qctober, Respondent hires a crew of 13
to 15 pipe layers to lay pipe for irrigation. Towards the latter part
of Qctober, the lettuce fields are ready for thinning. A crew of
approxi matel y 45 workers are hired to thin lettuce. They continue the
thinning operation until the end of Decenber. Lupe Estrada is the
overal | supervisor of the lettuce thinning crew and Jesus Vasquez is
his foreman. Vasquez' duties al so incl ude sone supervising of the
pi pe laying and driving the conpany bus.

In 1975, Quadal upe Faj ardo began work for Respondent on

Cctober 3rd. Fajardo previously had worked for Respondent .

ftnt.4 cont.

objected. However, he stated that he woul d prefer having
the hearing be conpl eted on February, 18, 1977, rather than having it
conti nued because of the anendnent. | allowed the anendnent based on
the fact that Respondent's case was not prejudi ced by Faj ardo' s nane
bei ng added to the conplaint. Respondent’'s attorney stated that he did
not intend to call additional wtnesses in order to defend the case
wth the additional alleged discrimnatee. Paragraph 5a of the com
plaint nowreads: 1 or about Novenber 1, 1975, Respondent, by and
through JESUS VASQUEZ, at its Inperial Gounty premses, did discharge
Respondent' s agricul tural enpl oyees AURCRA SANDOVAL, NMANLEL BEN TEZ
and GJADALUPE FAJARDO because of their support of and participation in
the UFW and failed and refused and continues to fail and refuse to
reinstate themto their forner or substantially equival ent position of

enpl oy.



In 1975 he was hired to lay pipe. Approxinately one week |ater he
joined the thinning crew
Manuel Benitez was hired by Respondent on QGctober 15th, to work
on the thinning crew He had worked in the sane capacity for Vasquez
during the previous three or four seasons.?
Aurora Sandoval was hired by Respondent on ctober 21st, to
work on the thinning crew She had al so worked for Respondent
during the 1974 | ettuce season.
In md-Qtober, both the UFWand the Teansters? began an
organi zational drive at Respondent. Sandoval and Fajardo testified that
Teansters were often in the fields during working hours. Mre
specifically, both wtnesses recall that Teanster organi zer Manuel
A cantar spent nany hours in the fields on one particul ar day during the
canpai gn. Vasquez al so recalled that A cantar was in the fields during
wor ki ng hours on one day. There was no testinony fromany w tness as
to the specific activities of M. Acantar on that day. Al w tnesses
agreed that the UFWobserved the Agricultural Labor Relations Board s
Access Rul e during the canpai gn. Estrada and Vasquez testified that the
UFWor gani zers were often seen on the perineter of the fields during
wor ki ng hours.
Vasquez, as conpany bus driver, routinely picked up workers at-
aplace called the Bg Sar in Galexico, Galifornia. Two days prior to the
Qctober 30th el ection, Vasquez began picking up workers in front of the

Teanster office in Cal exi co.

¥ Manuel Benitez did not testify at the hearing.

91t is unclear whether the Teansters had a current
col | ective bargai ni ng agreenent w th Respondent on Cctober 30, 1975,
the day of the election. 'For purposes of decision, | findit
unnecessary to resol ve that issue.
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Duri ng those two nornings, Teanster organi zers boarded the bus to
talk to workers. The UFWorgani zers al so got on the bus. Vasquez
apparently permtted any and all organi zers to board the bus. Faj ardo
testified that the UFWorgani zers often were interrupted by Teanster
or gani zers.

Curing the canpai gn, the UFWwas supported ent husi -
astically by the workers. Al wtnesses agreed that many of the
wor kers wore UFWbuttons and put bunper stickers on their vehicles.
Sandoval and Fajardo testified that Vasquez knew that they supported
the UFW However, Fajardo testified that neither he, Benitez nor
Sandoval were specifically sought out by the URWwhen the organi zi ng
canpai gn began. He stated that organi zers approached al |l enpl oyees.
Mbst of the enpl oyees spoke favorably of the UFW The record is
devoi d of any evidence that woul d denonstrate that any of the all eged
di scrimnat ees were nore vocal than any ot her enpl oyees.

Prior to 'the election, Sandoval and Fajardo testified
that Benitez put a UFWbunper sticker on the conpany bus. Both
W tnesses stated that Respondent's supervisors knew t hat
Benitez was responsi ble for that act.

n Qctober 30, the UFWwon the el ection? at
Respondent and was later certified by the Board.

7 Sandoval testified that Vasquez probably knew
she supported the UFWin 1974. She has supported the URWSsi nce
1971." However, 1975 was the first year that the UFWacti vel y
organi zed enpl oyees at Respondent .

¥ UPWattorney noved that | take adninistrative notice of 2
ALRB No. 49 for purposes of establishing that the Teansters petitioned
for the election at Respondent-. | take admnistrative notice of that
fact and also the tally of ballots. Qut of 114 eligible voters, 56
cast v_o'EjI es. UFWreceived 39, Teansters 11, No Uhion 5, and 1 bal | ot
was voi d.
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B. The Aleged D scrimnatory DO scharges:

After the el ection, Vasquez began pi cking up the enpl oyees
at the UFWoffice in CGal exico. Onh Novenber 1st, the second work day
after the el ection, Sandoval and Benitez were thinning | ettuce in one
field. Fajardo was |aying pipe in another.

Vasquez was instructed by Estrada to lay off as many as five
enpl oyees because the fields were wet. There was contradi ctory
testinony as to whether the fields were in fact wet. Sandoval and
Fajardo testified that it was not wet. Estrada and Vasquez stated that
the fields were wet. | credit the testinony of Respondent's w tnesses.
A though the testinony is rather inconplete, ice President WIIiam
Caniell testified that the conpany was attenpting to get a proper
noi sture bal ance in the soil. Adjustnents apparently were bei ng nade
that necessitated noving sone crew nenbers and | aying of f others.

The conpany naintained a seniority system However,
because of enployee absenteeism the conpany did not precisely
follow seniority. O the 45 enpl oyees working on the thinning crew
on Novenber 1st, 4 enployees were hired subsequent to Sandoval,
Beni tez and Faj ar do.

Wien work was over on Novenber 1st, Vasquez approached
Benitez and Sandoval as they were leaving the fields. He told themt hat
there was no nore work. He later conveyed this sane nessage to Faj ardo.
Vasquez testified that he chose Benitez and Sandoval because of their

excessi ve absenteei sm Sandoval

Y Daniel Ramirez was hired Gctober 27th; Maria Loui sa De
Guz was hired ctober 29th; Teresa Badilla was hired on Cctober 30t h;
Evaristo Losa was hired Gctober 30th; and Mguel Mendosa was hired on
Novenber 1st.
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testified that she ha4 been absent a lot at that tine. Fajardo, on the
other hand, testified that Vasquez had conpl ai ned about Faj ardo’ s work.
Vasquez had told himto thin and clean better and to work faster

After the three were inforned of the |ay-offs, none of them
asked Vasquez for an explanation. Fajardo went to the UFWoffice in
Cal exi co on Mbonday, Novenber 3rd. He was told by an organi zer to go to
Respondent and request his job back. Fajardo testified that he went
back to the pick up point and tal ked to Vasquez. Fajardo tol d Vasquez
that he had gone to the UFW Vasquez asked hi mwhet her anyone el se had
gone. Fajardo testified that Vasquez told himthat he woul d give him
back his job if he did not tell the other enpl oyees. Later that day,
Vasquez told Faj ardo he was nad because Faj ardo had gone to the UFWand
cried for his job back. Fajardo chose not to return to Respondent after
Novenber 3rd.

Vasquez deni ed the above conversation. | credit Fajardo’s
version of the conversation. However, | find it inpossible to infer a
discrimnatory notive to the Novenber 1st |ay-off wth nothing nore than
thi s subsequent conversation. Furthernore, Fajardo's conclusion that he had
been constructively termnated by Respondent on Novenber 3rd does not
logically follow Fajardo on his own initiative chose to returnto
Respondent shortly thereafter. He was immediately rei nstated. Faj ardo
presently is working for Respondent. Both Benitez and Sandoval went to the
UFWto file a claim They spoke to UFWattorney TomDal zel |, who
instructed themto go back to Respondent, Sandoval testified that she went
back and was tol d by anot her enpl oyee that she and Benitez could work. It

IS uncl ear why



they did not return to work at that tine. Sandoval went back to
work for Respondent two weeks after the lay-off. She is
currently working for Respondent.

The parties stipulated that a new enpl oyee, Mendosa, was
hired on Novenber 3rd to work on the thinning crew On Novenber 3rd,
there were 43 enpl oyees on the payrol|l who were lettuce thinners.
Novenber 1st, prior to the lay-off, there were 45 enpl oyees in that

sane cat egory.

ANALYSES AND GONCLUS QN

Section 1152 of the Act guarantees enpl oyees ". .. . the right
to self-organization, to form join, or assist |abor organizations, to
bargai n col | ectively through representatives of their choosing, and to
engage in other concerted activities for the purpose of collective
bargai ning or other nutual aid or protection, and shall al so have the right
torefrain fromany or all such activities...." Section 1153(a) nakes it an
unfair labor practice "to interfere wth, restrain, or coerce agricultural
enpl oyees in the exercise of the rights guaranteed in Section 1152."
Section 1153(c) nmakes it an unfair labor practice to discrimnate "...in
regard to the hiring or tenure of enpl oynent, or any termor condition of
enpl oynent, to encourage or di scourage nenbership in any | abor

organi zation." In applying the foregoing provisions, the Act directs the
Board in Section 1148, to fol |l ow applicabl e presidents of the National
Labor Rel ations Act.

The General (ounsel has the burden of establishing the el enents
which go to prove the discrimnatory nature of the discharges. NRB v

Wnter Garden dtrus Products (o-operative,
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260 F 2nd 193 (CA5, 1958) 43 LRRV2112. (ne of these el enents
is anti-union notivation. NRBv QA Fuller Supernarket, Inc. 347 F 2nd

197 (CAb, 1967) 64 LRRVI2541: Schwob Manufacturing Go. v NLRB, 297 F 2nd
864 (CA5, 1962) 49 LRRM2360. Mere suspicion wll not do.

In the present case, General (obunsel has failed to prove
unl awful notivation on the part of Respondent. A though there is
contradi ctory testinony, the evidence as a whole, viewed in a |light nost
favorable to the General (ounsel's case, does not |ead to a concl usion of
discrimnatory notivation. There are four areas of controversy not
adequat el y expl ained . by Respondent that require exploration. Initially,
no expl anati on was ever offered by Respondent as to its decision to pick
up workers in front of the Teansters office two days before the el ection.
Second, five enpl oyees were going to be laid off on Novenber 1st, while
only three enpl oyees subsequently were termnated. Third, a new enpl oyee
was hired for the thinning crewon Novenber 3rd. Fourth, Vasquez had an
angry conversation wth Faj ardo on Novenber 3rd.

However, an anal ysis of these probl emareas does not aid in
establ i shing unlawful notivation. As for the swtch of bus pick-up
| ocations, no evidence was offered to denonstrate that the nove had a
coercive effect. Qganizers fromboth unions were allowed to board the
bus. Neither Sandoval nor Fajardo testified as to disparate treatnent
by Vasquez toward either union.

Mbst inportant, Fajardo testified that neither he, Sandoval
nor Benitez were nore vocal or active than other UFWsupporters who
were not laid off. The UFWorgani zers di d not
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seek out the all eged discrinmnatees when the canpai gn began. Thus, we
have nothing to set themapart fromthe other enpl oyees

As for the fact that three enpl oyees rather than five were
| ayed of f, this circunstance, viewed by itself or wth the other events,
does not uncover a sinister plot by Respondent to rid itself of union
activists. The Respondent's personnel policies seened i nexact at best.
Vasquez testified that Benitez and Sandoval had mssed a | ot of work.
Sandoval had testified that she had been absent a | ot. Vasquez clearly
singl ed themout because of their absenteeism Estrada testified that
Respondent fol lowed a seniority system but that it was difficult to
regul at e because of absenteeism nh the other hand, Pajardo admtted that
Vasquez had criticized his work. Thus, when the conpany decided to | ay
of f enpl oyees, these three enpl oyees who were close to the bottomin
seniority were not surprising choices.

As for the hiring of Mendosa on Novenber 3rd, that fact again
Is an isolated one that does not change the picture. Vasquez testified
that the conpany has a policy of allowng those workers who arrive at the
pick up point to get on the bus and go to work. Apparently enpl oyee
Mendosa did just that on Novenber 3rd.

Perhaps the strongest argunent can be nade with regard to
the Novenber 3rd conversation between Vasquez and Faj ardo. However,
t he subsequent enpl oynent pattern of Fajardo wth Respondent
di mni shes the inportance of that encounter. Fajardo returned to work
on Novenber 3rd. After he left that day, he returned shortly
thereafter. Fomhis testinony and others, it appears that he was
able to work on
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al nost any day he chose. Sandoval also followed a simlar pattern.
A though she was told of work shortly after the lay-off, she did not
return to work at that tine. Wen she returned two weeks later, she
was i nmedi at el y rehired.

These facts lead to only one conclusion. There is not
substanti al evi dence denonstrating unl anful notivation on the part of
the Respondent. Nbot only is there no finding of any other unfair
| abor practices coomtted by the Respondent, there is no evi dence of
union animus. "In the absence of a show ng of anti-union notivation,
an enpl oyer nmay di scharge an enpl oyee for a good reason, a bad reason,

or for no reason at all." Borin Packing ., Inc. 208 NLRB 280

(1974). As Judge Bell enphasized in NRBv Wnn-DOxie Sores 71 LRRV

2054 (CA5, 1969), "The Act does not insulate an enpl oyee from

di scharge (or lay-off). It is only when anti-unionismis the notive
for the discharge that the Act is violated. The burden of proof is
carried only when substantial evidence pointing toward the unl aw ul

noti ve appears fromthe record taken as a whole.” NNRBv |.V. Sutphin

Q. Alanta, Inc., 64 LRRM 2329 (CA5, 1967). dearly, the record in

the present case does not contain substantial evidence of unlawf ul
notive. Thus, Respondent did not violate Section 1153(a) and (c) of
the Act by laying off enpl oyees Sandoval , Benitez and Faj ardo.

In examni ng whether the |ay-offs nerely violated Section
1153(a) the sane concl usion nust be reached. dearly these enpl oyees were
not treated in a nanner that conveyed to themthat the lay-offs were
anything but ordinary lay-offs, NRBv VacuumP ating Gorporation, 155
N_LRB 820 (1965).
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Having found that the lay-offs of Aurora Sandoval
Manuel Benitez and Quadal up Faj ardo were not unlawful |y noti vat ed,

it is hereby ordered that the conplaint be dismssed inits

entirety.

DATED February 15, 1977
AR ALTURAL LABCR RELATI ONS BOARD

//d 5. C

Ronal d Greenberg
Adm ni strative Law O fi cer
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