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Pursuant to our authority under Labor Code Section 1146, the
decision in this natter has been del egated to a three-nenber panel of the
Boar d.

O Getober 11, 1975, an el ecti on was conduct ed anong t he
agricultural enpl oyees of the enployer's Reedley District No. 3. The Tally

of Ballots issued on that date showed these results:

UW . . ... ... ... 9
No Lbhion. . . . . . . . 98
Void Ballots . . . . . .. 2
Challenged Ballots . . . 80

Because the nunber of chal | enged bal | ots was sufficient to
determne the el ection's outcone, the regional director conducted an
investigation pursuant to 8 Cal. Admn. Code Section 20365 (e) (1975); re-
enacted, Section 20363 (a) (1976) . Hs Report on Chal l enged Bal | ots was
i ssued on January 8, 1976. Both parties filed exceptions to aspects of
the Report.

Chal | enges Sustai ned - No Excepti ons

Neither party excepted to the regional director's recom

nendation that the challenges to the ballots of the 26 persons



listed at the top of Schedul e B be sustai ned. Accordingly, we accept the
recommendation and order that these ballots not be opened_ and count ed.

(hal | enges Sust ai ned

An additional 21 persons listed in Schedul e B voted under
chal l enge as all eged economc strikers. The regional director found that
none of themappeared on the statutory pre-strike payroll and further, that
none of these persons appeared at the post-election investigation to
substantiate their economc striker status. The regional director
recommended that the chal | enges be sustai ned. The UFWexcept ed, arguing
that the presunptions contained in Pacific Tile and Porcelain Go., 137 NLRB
1358, 50 LRRVI 1394 (1962) pl ace the burden upon the enpl oyer to dispute the

eligbility of the voter, and that nere non-appearance i n post-el ecti on
Investigations is insufficient to overcone those presunptions.

V¢ have adopted the holding of Pacific Tile and Porcelain (o.,

supra, in other decisions [Gorge Lucas & Sons, 3 ALRB No. 5 (1977);
Law ence M neyards Farming Gorp., 3 ALRB No. 9 (1977)]. In light of that

case the UFWs argunent is persuasive as to those persons on the statutory
pre-stri ke payroll. However, we perceive the status of those persons not on
the statutory payroll to be of a different sort. V¢ have not yet

det erm ned whet her such persons nay be eligible to vote under certain
circunstances. The resolution of this issue wll be dependent upon our

full est understanding of the facts of each case. Were, as here, the
unavai lability of these voters precluded a proper investigation of their

claamto
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enjoynent of this special statutory provision, we are conpelled to sustain
the challenges to their ballots. If the election process is to be viable
it nust be based upon as pronpt a fixing of the results as is possible
under all of the circunstances. This election, now over one and one-hal f
years ol d, nust not be allowed to | angui sh any longer in a state of
I nconpl etion. The challenges to the votes cast by those twenty-one persons
naned at the bottomof Schedul e B are therefore sustained.

There were eight persons as to whomthe regional director
nade no recomrendat i on because of a | ack of information regarding their

status. Five of these persons’clai mthat they were discharged

by the enpl oyer prior to the beginning of the strike because of their
support of the UFW Whlike the enpl oyees in Schedul e G of Law ence
Vineyards Farming GCorp., 3 ALRB No. 9 (1977) the record here does not

reflect that these persons have instituted | egal proceedi ngs chal | engi ng
their discharges. Each of the incidents alleged as the basis for their
respecti ve di scharges occurred nore than two years before the effective date
of the Agricultural Labor Relations Act, and thus these persons are not

w thin the sweep of the protections afforded by Sections 1153 and 1160 of
the Act. They cannot therefore claimthe benefits which may accrue under
the Act to those who, but for an alleged unl awful di scharge, woul d have been
on the pre-strike payroll. S nce none of these persons does in fact appear

on the pre-strike payroll, and by the avail abl e evidence | eft the

YThe voters are: Aurora Barrera, Refugio Renteria, Leonardo
Renteria, Carolina G Soria, and Tomasa Casas.
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enpl oyer's work force for reasons not related to the economc strike which
occurred sone two to three weeks |ater, we do not fine? themeligible
voters. The challenges to their ballots shall therefore be sustained.

(hal | enges Not Det er m ned

The voters Juana S |va Macias and Maria Teresa Casas both claim
to have worked until My 30, 1973, but the enpl oyer's records show t hem
as last enployed in the week ending My 14, 1973. As both clai meconom c
striker status and there is no evidence expl ai ning the apparent payroll
di screpancy, we do not resolve the challenges to these ballots at this
tine. If these ballots becone outcome determnative the regional
director shall conduct such further investigation as nay be necessary to
clarify this conflict.

Qur review of the facts regarding voter Delfina Slva
convi nces us that she should nore properly have been included in that
group of voters who claimto have been laid off wth an expectation of
re-enpl oynent. As such, the challenge to her ballot will not be resol ved
at this tine in keeping wth our resolution of this case and the others
in this category.

(hal | enges Orverrul ed

The regional director reconmended that the chall enges to the
bal lots of three voters be overruled.? As neither party has excepted, we
accept the recommendati on and order that the ballots of these persons be

opened and count ed.

ZThe voters are: Jose Cervantes, Ganaliel Lopez, Jr., and
M guel Avilar.
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The regional director found as to an additional group of
ei ght een voters¥that they were enpl oyees whose names appeared on the pre-
strike payroll, that they ceased working at the tinme of the strike because
of the strike, that they participated in strike-related activities, and
that they had not engaged i n conduct evi denci ng abandonnent of their
striker status. n this basis he recommended that the chal | enges be
overruled. V¢ agree, despite the enpl oyer's exceptions, and order that
the ballots of these eighteen individual s be opened and count ed.

In George Lucas & Sons, 3 ALRB Nb. 5 (1977) we indicated our

general reliance upon the rational e and evidentiary presunptions and burdens

contained in the NLRB decision Pacific Tile and Porcelain Go., supra, as

appl ied to questions of economc striker voting eligibility under Section
1157, paragraph 2, of our Act. The regional director's report shows
recognition of this precedent and conports wth it. The enpl oyer's
exception contends, in essence, that sone of these eighteen, as yet unnaned,
procured permanent enpl oynent el sewhere and t heref ore abandoned their
striker status. But this exception does not present a material factual
issue requiring a further hearing. It is an argunent about the possible
exi stence of facts other than those found by the regional director, but not

a show ng that these other facts do exist. Absent such a show ng

(1) Antonio Acosta Lopez (10) Maria del Carnen Mendoza
(2) Angelita R Aaniz (11) Jesus Moral es
(3) Indalecio Carrillo Slva (12) Jose Moreno
(4) Afredo Franco Perez (13) Reyna T. Perez
(5) Petra Garza Frausto (14) Petra R Ranos
(6) Avelino Gonzalez Soria (15) Mria E C Slva
(7) Irene Gonzal ez (16) Hias S Soria
(8) Josefa A Lopez (17) Maria E Tapia
(9) Valeriano Lopez (18) Angelica Trevino
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we are entitled to rely upon the regional director's report. Sam Andrews'

Sons, 2 ALRB Nb. 28 (1976). Also, to the extent that the exception clains
only that the regional director's investigation was inadequate, it does
not, by itself, set forth a ground for exception. Id at 5.

V¢ also note that as a natter of law the claimthat a striker
had procured ot her enpl oynent el sewhere, at hi gher wages, woul d not, by
itself, overcone the striker's presunption of continuing eligibility under

the Pacific Tile and Porcelain (o. anal ysis.

V¢ al so dismss the enpl oyer's exception to the regi onal
director's failure to find that the strike had been abandoned prior to the
date of the filing of the petition for certification. The essence of the
enployer's claimis contained in the declaration of its Labor
Superi ntendent Ben Zanudio. The bul k of the evidence con- sists of
uncorrobor ated hearsay: that picketing ceased at the Reedl ey D strict
ranches in 1974; that a state agency began referring workers to the
enpl oyer in 1974; that in April, 1975, four workers seeking reenpl oynent
nade statenents about the status of the strike; that in August, 1975,
after the ALRA had been enacted, the UFWsought to organi ze at the
ranches; and that the petition for certification states that at the tine
of the filing no strike was in progress agai nst the enpl oyer.

Uhl i ke our dissenting coll eague, we do not view this evidence
as creating an issue warranting either further investigation or hearing,
or a conclusion that the strike had, in fact, ended before the filing of

the petition herein. The second para-
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graph of Section 1157 of the Act is a special provision of limted
duration, narrowy focused, and designed to confer voting eligibility upon
that group of workers engaged in economc strikes pre-dating the

| egislation. The presence or absence of pickets is not the essenti al
feature of strikes. Rather, it is the wthholding of |abor fromthe

enpl oyer which is decisive. V¢ take admnistrative notice of the records
In many of our cases which reflect that the course of the state-w de
strikes which pronpted this very portion of the statute shifted anay from
the individual enpl oyer's property to boycotting and i nfornational

pi cketing in maj or urban areas throughout the country. The w thhol ding of
| abor did not cease, the tactics changed. The fact of the continued
viability of these strikes in the summer of 1975 produced the specia
voting benefits contained in the second paragraph of Section 1157.

In order to ensure the fullest effect to this special provision
we, unlike the dissent, will require clear and conpel | i ng evi dence of the
abandonnent of a particular strike before we wll deprive the beneficiaries
of this provision of their right to vote in el ections conducted wthin the
tine period established in the statute. The NLRB, operating under a
statute which does not confer the special benefits at issue here, has not
found abandonnment of a strike where the union tendered to the enpl oyer a
| etter announcing the end of the strike and naki ng an unconditional offer
to return to work on behal f of the striking enpl oyees. See Arerican Metal

Products Go., 139 NLRB 601, 51 LRRM 1338 (1962). In that case picketing

resuned one nonth follow ng delivery of the letter, and 14 enpl oyees who
had returned to work rejoined the strike and agai n received strike

benefits. Against the enployer's argunent that the
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union had termnated the strike by its letter, the Board found that under
the overall circunstances of the case it was evident that the union had not
abandoned its representational interest inthe unit and that the striking
enpl oyees continued to desire to be so represented. The statenents on the
petition for certification found by the dissent to be concl usive of the

i ssue of the abandonnent of the strike are equi vocal when conpared to the

Anerican Metal Products letter.? The absence of an offer by the union to

return to work and the absence of a notice to the enpl oyer of the strike's
termnation, conbined wth the fact that the union sought to be certified
when the ALRA becane | aw and t he appearance of substantial nunbers of
strikers to vote in an el ection conducted nore than two years after the
commencenent of the strike all support the soundness of the regional
director's determnation.

The regional director is hereby ordered to open and count the
ballots of those individual s as to whi ch chal | enges have been overrul ed, set
forth in Schedule A° The ballots of those persons as to which chal | enges
have been sustai ned, Schedule B, shall not be opened. A revised Tally of
Ballots shall thereafter be issued and served upon the parties. If, after a
count of these ballots and consideration of the nunber of chall enges which
have herei n been sustai ned the outcone of the el ecti on cannot be det erm ned,
the regional director shall proceed to conduct such further investigation or

heari ng as may be necessary to resol ve the chall enges to

Y\ al so note that a reasonabl e person coul d conclude that the
i nformation sought in question 11(a) of the petition related solely to
whet her the 48-hour el ection provision of Section 1156.3(a)(4) of the Act
shoul d be invoked in the specific case and to no other issue.
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the ballots of those persons listed in Schedule C V¢ direct the regional
director to consider in this investigation, wthout limtation, the

follow ng factors relative to the voting status of the voters in Schedule C
who claimto have been laid off wth an expectation of re-enploynment: the

| ast day each worked for the enpl oyer; the reason they ceased work; the

enpl oyer' s established practice, if any, concerning rehiring forner

enpl oyees in the next season; whethe each of the voters had perforned
seasonal or year-round | abor and, if seasonal, when during the year they are
coomonly enpl oyed. In addition, for each enpl oyee, the regional director
shall determne and state in his suppl enental report whether any voter has
engaged in activities fromthe date of the strike to the date of the el ec-
tion whi ch constitute abandonnent of his or her economc striker status

w thin the parameters of the standards enunciated in Pacific Tile and
Porcelain (., 137 NLRB 1358, 50 LRRM 1394 (1962). See George Lucas & Sons,
3 ARBN. 5(1977). As part of the investigation the regional director

shal | provide the enpl oyer wth an opportunity to present facts wth respect

to each of these enpl oyees whi ch tend to show abandonnent .

Dated: April 25, 1977

GERALD A BROM (hai rnan

RONALD L. RJ Z, Menber
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SCHDULE A

Chal | enges Qverrul ed

(1) Mguel Avilar (12) Maria del Carnen Mendoza
(2) Jose Cervantes (13) Jesus Moral es
(3) Garaliel Lopez, Jr. (14) Jose Moreno
(4) Antoni o Acosta Lopez (15) Reyna T. Perez
(5 Indalecio Garrillo Slva (16) Petra R Ranos
(6)A fredo Franco Perez (17) mMmria E C Slva
(7) Petra Garza Frausto (18) Hias S Soria
(8) Avelino Gonzalez Soria (199 Maria E Tapi a
(9)1rene Gonzal ez (20) Angelica Trevino
(10) Josefa A Lopez (21) Angelita R Aaniz

(11) Val eriano Lopez
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SCHDULE B

(hal | enges Sust ai ned,

No Exceptions

Huterio Gastillo
M guel Montoya Maci as
John S| va Maci as
Rarmona Minoz

Tomas Q daz
Esperanza Peral es
Panfila M Perez

Maxi m|iano Ramrez
Qui | I erno Rosas
Julian Trevino

Leonor R Trevino

Cesar Vargas

Zeferino Vargas

Economc Srikers, Chall enges Sustai ned Per

(1) Fernando Aguil ar (14)
(2) Glberto Aaniz (15)
(3) Antonia Cervantes (16)
(4) Jesus Del gado (17)
(5) Quadal upe O az (18)
(6) Roberto Gari bay (19)
(7) Rafael Ledesma, Jr. (20)
(8) Dol ores Lopez (21)
(9 Hijio Jose Lopez (22)
(10) Estefana Lopez (23)
(11) Qivia Qiroz Lopez (24)
(12) Concepcion Cantu Longori a (25)
(13) Maria Gantu Qutierrez (26)
Qpi ni on
(1) Leonel Aguil ar (12) Daniel
(2) Maguel Calderon (13) Jose C
(3 Emlia L. Canpos (14) Sylvia
(4 Raul Gomanza (15) Teresa
(5 Mria M Estrada (16)
(6) Hunberto Fernandez (17) Daniel
(7) Mrio Garcia (18)
(8) Emgdio Gnzal ez (19)
(9) Adoberto Medi na (20)
(10) Eusebio Mendoza Canpos  (21) | srael
(11) Leonel T. Mercado
3 ALRB No. 34 11

Perez Montez
Per ez
Qtiz
Qtiz

Aurelia 0. Pardo

S |va

Margarita M Soto
Magdal ena Tapi a
Sora Perez Sanchez

B. Puna
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SCHEDULE B (Cont' d)

M scel | aneous Chal | enges Sust ai ned

(1)
(2)
(3)
(4)
(5)

Aurora Barrera

Refugi o Renteria
Leovardo Renteria
Carolina G Soria

Tonasa Casas
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SCHDUE C

(hal | enges Not Resol ved

(1)
(2)
(3)
(4)
(5)
(6)
(7)

Juana S | va Maci as
Mari a Teresa Casas

Quaht enmoc Herrera Sal azar
Anita R Pardo

Candi do Sal azar

Delfina Slva

Maria de Jesus S |va
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MEMBER JCHNSEN Dissenting in Part:

| dissent in part. The ngjority would overrul e the
chal l enges to 21 voters, 18 of whomcl ai med economc striker status.
| woul d sustain the challenges to those 18 claimng eligibility as
economc strikers but would join the mgjority in overruling the
chal l enges to the three whose bal |l ots were chal | enged for ot her
reasons. In addition, | would ask the regional director to
I nvestigate challenges to four additional voters consistent wth the

r easoni ng bel ow
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Under paragraph two of Labor Gode Section 1157 the Board
has the authority to determne the voting eligibility of economc
strikers who participate in strikes which commenced before the
effective date of the Act. A fundanental requisite of the
applicability of this section is that the workers in question are in
fact "economc strikers"; if they are not, their eligibility would
presunabl y be determned under the usual rules relating to the
payroll list in the period just preceding the el ection petition, 8
California Admnistrative Gode Section 20352(a).

The general rule is that abandonnent, termnation or
settlenent of the underlying strike prior to the election
extingui shes the voting eligibility of economc strikers for whom

repl acenents have been hired.? Mrtin Brothers, 127 NLRB

1086 (1960). This rule may have been nodified by subsequent NLRB

deci si ons whi ch suggest that economc strikers who nake an unconditi onal
application for reinstatenent after the termnation of the strike
naintain their status as economc strikers for purposes of voter

eligbility. See dictain Poneer MIls, 174 NLRB 1202 (1969)

Fol l ow ng these statutory provisions and deci si onal
precedents, where the Board determnes that an economc strike has been
termnated by the union prior tothe filing of a petition for
certification, those permanently replaced economc strikers who did not
abandon the strike while it was in progress and who have not yet been

reinstated should be eligible to vote if

S nce Labor Code Section 1156.4 requires that el ecti ons be hel d
only during periods of peak enpl oynent, it is reasonable to concl ude
that the enpl oyer was operating wth a full contingent of enpl oyees and,
accordingly, that repl acenents had been hired.
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1. (a) The 12-nonth limtation period of paragraph one or
the 26-nonth period of paragraph two of Labor Code Section 1157 has
not expired,? and,

(b) The workers who were on strike have given the
enpl oyer an uncondi tional offer to return to work; or

2. The enpl oyer has been adjudged guilty of an unfair |abor
practice in discrimnating against the forner strikers in the
rei nstatenent process, 8 CGalifornia Admnistrati ve Code Secti on 20352
(a) (3).

The question remains as to what standard is applicable in
determni ng whether a strike has been termnated or abandoned. The

Pacific Tile case, 137 NLRB 1358 (1962), followed by this Board in

George Lucas s Sons, 3 ALRB Nb. 5 (1977), stands for the proposition

that the Board nust entertain a strong presunption that workers have
nmaintained an interest in their struck jobs. However, both of these
cases invol ved the question of whether individual enployees had

abandoned a fornal, ongoi ng union strike

Zps to the pernmanent!|y repl aced econonic striker, the 12- and 36-
nonth eligibility periods begin to run fromthe commencenent date of the
strike regardl ess of at what stage of the strike the enpl oyee | eaves
}/\olrlk The standard formof the NNRB s direction of election reads as

ol | ows:

A so eligible are enpl oyees engaged in an economc strike
whi ch commenced | ess than 12 nonths before the el ecti on and
who retained their status as such during the eligibility
period and their replacenents ... ineligible to vote are ...
enpl oyees engaged i n an econom ¢ stri ke whi ch conmenced nore
than 12 nonths before the el ection date and who have been
permanent |y repl aced.

The unrepl aced economc striker, on the other hand, retains voting
status until the striker abandons interest or his work i s pernanently
abol i shed, both of which may occur beyond the 12-nonth period. @ obe
Ml ded Plastics (o., 200 NLRB Mb. 65 (1972); Qulf Sates Paper, 219 NLRB
No. 147 (1975).
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and had obt ai ned per manent enpl oynent el sewhere. The same presunption
agai nst abandonnent shoul d not apply to the question of whether the union
has called off its strike.

Regul ations which controlled the conduct of this election
provided that the petition shall specify, in addition to those
requirenents set forth in the Act, (1) whether a strike is in progress
for the unit involved and if so the approxi nate nunber of enpl oyees
participating and the date such strike commenced as well as (2) whether a
stri ke commenced within the 36-nmonth period prior to August 28, 1975, and
if so, the date such strike commenced, 8 CGalifornia Admnistrative Gode
Sections 20305 (a) (6) and (7) (1975).

These requirenents are reinforced on the face of the
certification petition itself in the asking of the fol | ow ng
guest i ons:

11. a. Is there now a strike at the enpl oyer's
est abl i shrent (s) i nvol ved?

b. If so, approximately how many enpl oyees are
participating?

12. a. Has a strike commenced invol ving the above
unit within the 36-nonth period prior to
August 28, 19757

b. If so, the strike commenced on about
what dat e?

c. Approxinate nunber of enpl oyees
participating in the strike.

The Lhited FarmVWrkers Uhion inits petition for an
election filed wth the Fresno Regional Cfice on ctober 6, 1975,
signed by Al bert Padilla as its agent, answered these questions as

fol | ons:
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11. aa MNo
b. [Not answered]

12. a. Yes
b. July, 1973%
c. 200

Inny viewthis constitutes, in witing, a union position of
abandonnent of the strike.? This conclusion is further supported by the
filed declaration of the enpl oyer that although the "Sate's Farm Labor
dfice" [now known as the Enpl oyment Services Division of the Galifornia
Enpl oynent Devel oprment Departnent (EDOQ] had refused to refer workers to
the enpl oyer during 1973 and part of 1974, it resunmed doing so in early
1975. 2

JDuring the investigation of the challenged ballots, the union
alleged that the strike had commenced on My 30, 1973, the date sel ected
by the regional director and adopted by the najority to establish the
payrol |l eligibility period applicable to the chall enged strikers.
However, a col | ective bargai ni ng agreenment between this enpl oyer and the
WPWexpired on April 15, 1973, and, according to the petition, the
strike began in July, 1973. It is not clear why the regional director
determned that the May stri ke date shoul d designate the pertinent
payrol | period since Labor Code Section 1157 permts the Board to adopt
rules for economc strikers who, between August 27, 1972 and August 28,
1975, were paid for work perforned or for paid vacation during the
payrol | period i mmedi ately preceding the expiration of a collective
bar gai ni ng agreenent or the commencenent of a strike.

YI'n a separate certification petition which was signed on
behal f of the UFWby Marshall Berg and filed in the Salinas Regional
Ofice for a representation el ection held on Septenber 9, 1975, anong
D Arrigo enpl oyees in Salinas and Braw ey, the union stated that
al though a strike had cormenced on Decenber 10, 1972, it was no | onger
in force. To question no, 11.a., it responded "No"; and to question no.
11.b., the answer was "Not Applicabl e".

2As the enpl oyer correctly asserts, EDO may not refer workers to
any jobs which are vacant because of a strike, Title 20, Code of Federal
Regul ations, Section 602.2(b). Referrals nmay resunme only upon a
departnental investigation and determnation that the strike is no
longer in force, EDD Feld Gfice Manual, Section 640.9. See O GQorgio
Fruit Gorp. v. Dept. of Enploynent, 56 CGal. 2d 54 (1961).
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G the 80 voters who cast challenged ballots, 67 did so as
al |l eged economc strikers. O those 18 alleged strikers whose nanes
appeared on the May 30, 1973 payroll list, none satisfied the test set
out on page 2 for determning voter eligibility, and | would sustain
the challenges. As to the challenges to 13 voters whose nanes di d not
appear on the normal eligibility list, I concur wth the regional
director's recoomendation that three of these be overruled and that the
bal lots of Mguel Avilar, Jose Cervantes, and Ganal i el Lopez, Jr. be
opened and tallied.

There is an indication that four additional fornmerly active
economc strikers nay have naintained their striker status for purposes
of voter eligibility. Wth regard to Jesus Del gado, Estefana Lopez,
John Macias and Julian Trevino, the regional director was of the
opinion that all had not only abandoned their interest in the strike
but had additionally applied for work or placed their nanes on |ists
for future enpl oynent. Consistent wth ny position that the strike was
not active at the tine of the election, | would renmand t hese chal | enges
tothe regional office for investigation limted to the questions of
whet her they had worked during the pertinent payroll period and had
nade an unconditional offer to return to work. Upon conpl etion of the
i nvestigation of the four chall enges, | would issue a revised final
tally of ballots.

Dated: April 25, 1977

R chard Johnsen, Jr., Menber
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