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O Cctober 8, 1976, Admnistrative Law Oficer Irving
Stone issued his decision in the above-entitled proceeding, finding
that the Respondent had, as charged in the conplaint, violated
Sections 1153 (a) and (c) of the Agricultural Labor Relations Act,
and recomendi ng that Respondent be ordered to cease and desi st
therefromand take certain affirmative action, as set forth in the
attached admnistrative law officer's decision. Thereafter the
Respondent, the General Counsel and the Intervenor Charging Party
filed exceptions and supporting briefs. Reply briefs were filed by
t he Respondent and the General Counsel

Having reviewed the record, we adopt the admnistrative
|l aw of ficer's findings and concl usions and we adopt his reconmended
renmedy to the extent consistent with this opinion.?

1. The conplaint alleged, and the law officer found,
that the Respondent, through its agent, Edward Norte, had unlawful |y
interrogated a certain enployee, Maria de la Luz

~ YMenber Ruiz took no part in the discussion or decision of
this case.



| ni guez, and had made an unlawful threat. These charges arose
froma single conversation between the agent and the enpl oyee

whi ch, according to the latter's testinony, took place on or about
Qctober 26, 1975,

M. Norte initiated this conversation when the two were
wal ki ng between rows by asking her what Osval do Vargas, a fell ow
enmpl oyee and UFW synpat hi zer, was arguing with her about. She
testified her response to Norte's question was, "Nothing, | was only
asking himwhat are the regulations of the union, because J don't
know anything." It was at this point she voluntarily told M. Norte
that, "There is nothing but Chavistas here in your crew." [ She
subsequently testified she was referring to the larger of the two
crews then working under M. Norte's supervision.] She testified that
M. Norte responded, "Yes, | amgoing to get rid of the bastards."
M. Norte denied making such a statement. Subsequent to this alleged
exchange M. Norte asked Ms. Iniguez about her union nenbership, to
whi ch she responded, "I am Teamsters." There was no further
di scussi on or conversation concerning union nmenbership or union
activity between M. Norte and Ms. Iniguez, nor is there any
I ndi cation of such conversations between M. Norte and any ot her
empl oyee. M. Norte admtted asking Ms. Iniguez about her union
affiliation but stated that he only asked in order to assure her
conpliance with the collective bargaining agreenent between the
Respondent and the Teamnsters.

It is clear that interrogation is not per se violative of
the Act. Blue Flash Express, 109 MRB 35, 34 LRRM 1334 (1954).

However, an interrogation which tends to restrain or interfere
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wth the exercise of rights guaranteed by the Act is proscri bed.

ue Hash Express, supra. M. Norte questioned Ms. I|niguez

i medi ately after telling her he was going to fire all the UFW
"bastards”. This conversation was not initiated by the enpl oyee as
contended by the Respondent but by M. Norte, who questioned Ms.
| ni guez about her reasons for tal king wth a known UFWsynpat hi zer,
Gsval do Vargas. dearly, aninterrogation in this context woul d
tend to restrain or interfere wth the exerci se of enpl oyee rights
and we so find.

The |aw officer also found that M. Norte's statenent nade to
Ms. Iniguez that, " . . . | amgoing to get rid of the bastards" was a
threat in violation of the Act. M. Norte deni ed naki ng such a
statenent. The law officer credited the testinony of Ms. Iniguez and
found M. Norte's denial to lack credibility. Upon

review of the pertinent testinony, we agree that M. Norte did nake

such a statenent,? and thus agree wth the | aw officer's concl usi on.

2. The conpl ainant all eged, and the admnistrative | aw
of ficer found, that the Respondent, through its agent, Edward Norte, had
discrimnatorily discharged Maria de la Luz | niguez, Joel Vargas,
Gsval do Vargas, Dolores Angul o, Teresita Angul o, Enrico Lara, Aurora
Castro, and Arcnando N eblas de la Quz for
engaging in protected activity. Ve concur in the findings of

the admnistrative |aw officer.?

Z\/¢ note that Ms. Iniguez' testinony was corroborated by
Joel Vargas.

¥\ place no reliance upon the law of ficer's discussion of Norte's
supposed aninus toward the UFW which is said to have arisen froman
al | eged opposition on the part of that organization to the institution
of the farmlabor contractor. The record supports the law officer's
finding of unlawful discharges independent of this analysis and for this
reason the finding is accepted by us.

3
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The enpl oyer has the burden of proving that it was notivated
by legitimte objectives once the General Counsel has shown that the
enpl oyer engaged in discrimnatory conduct which could have adversely
affected enployee rights. NL. R B v. Geat Dane Trailers, I nc., 388
U S 26, 65 LRRM2465 (1967). W adopt the adm nistrative |aw

officer's conclusion as to the Vargases, the Angul os, and Iniguez.

The preponderance of the evidence establishes the Respondent's
know edge, through its agents, of the union activities or inclinations
of these enployees. The admnistrative law officer's rejection of the
Respondent's inconsistent and shifting bases for the selection of these
persons for layoff is fully supported by the record. The sane is true
of his ultimate conclusion that it was the union activity or
inclination of these workers which in fact precipitated their |ayoff.
Such enpl oyer action is inherently destructive of protected enployee
interests and constitutes a violation of Section 1153 (a) and (c) of
the Act.

The adm nistrative law officer's finding as to Lara, Castro
and de la Cruz is nore problematic. While the record woul d support a
finding that these individuals were laid off because of their
participation in protected concerted activity [protesting the alleged
| ack of break tinme, the clained deficiencies in sanitary facilities] in
violation of Section 1153(a) of the Act, we do not find sufficient
evidence on the record regarding their relationship to the question of
uni oni zation or the Respondent's know edge of the sane. For this
reason we do not adopt the admnistrative law officer's determnation
that these |ayoffs violated Section 1153( c) of the statute. However,
reinstatenent of these individuals, with back pay shall, of course, be

or dered
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because we find their layoffs to have been in violation of Section
1153( a) of the Act.

3. Renmedies. W have reviewed the renedies proposed by the
admnistrative law officer and the exceptions of the General Counse
and the charging party to the reconmended renedies. W adopt the
remedi es recommended by the admnistrative |aw officer as modified
bel ow and find themas so nodified to be adequate.

(a) The regional director shall conduct an investigation
to determne the amount of back pay, if any, due the discrimnatees and
shal | calculate the interest thereon, giving full weight to the
testimony given at the hearing regarding damages. |f it appears that
there exists a controversy between the Board and the Respondent
concerning the amount of back pay due which cannot be resol ved w thout
a formal proceeding, the regional director shall issue a notice of
hearing containing a brief statement of the matter in controversy. The
hearing shall be conducted pursuant to the provisions of Section 20370
of the regulations, 8 California Admnistrative Code Section 20370.

(b) Amend paragraph 2(c) of the proposed order to read,
"Gve to each enployee hired up to and including the harvest season in
1977-78 copies of the notice attached hereto translated into the
primary |anguage of the affected enpl oyees."

(c) W add the requirements that the proposed notice:

(1) Be mailed to each enpl oyee enpl oyed by Respondent
during Cctober, 1975,

(2) Be posted at the conmencement of the 1977-73
harvest season for a period of not |ess than 60 days at

appropriate |ocations proximate to enpl oyee work areas,
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i ncl udi ng pl aces where notices to enpl oyees are custonarily
posted, and

(3) Bereadin English and Spani sh to assenbl ed enpl oyees
at the commencenent of the 1977-78 harvest season by a conpany
representative or by a Board agent and accord the Board agent the
opportunity to answer questions whi ch enpl oyees may have regarding the
notice and their rights under Section 1152 of the Act.

Accordingly, it is hereby CROERED that the Respondent
Maggi o- Tostado, | nc., its agents, successors, and assigns shal | :

1. GCease and desist from

(a) Interrogating its enployees as to their nenbership or
nonnmenbership in the union or any other |abor organization or by
threatening themw th | oss of enploynent for joining, assisting or
supporting the union or any other |abor organization or in any other
manner, interfering with, restraining or coercing any of its enpl oyees
In the exercise of the rights to self-organization, to form join or
assi st | abor organi zations, to bargain collectively through
representatives of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid
or protection, except to the extent that such rights may be affected by
an agreenent requiring nmenbership in a | abor organization as a
condition of enploynent as authorized in Section 1153 (c) of the Act.

(b) D scouragi ng menbership of any of its enpl oyees in
the union, or any other |abor organization, by discharging, |aying
of f, or in any other manner discrimnating against individuals in

regard to their hire or tenure of enpl oynent or
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any other condition of enployment, except as authorized in
Section 1153 (c) of the Act.

2. Take the following affirmative action which is
deemed necessary to effectuate the purposes of the Act:

(a) Ofer to Maria de la Luz Iniguez, Joel Vargas,
Csval do Vargas, Dol ores Angul o, Teresita Angul o, Enrico Lara,
Aurora Castro and Armando Nieblas de la Cruz i mediate and full
reinstatement to their fornmer or substantially equivalent job and
make each and every one of themwhole for any | osses each and
every one of themnmay have suffered as a result of his or her
termnation in the manner described above in the section entitled
"Renedi es".

(b) Preserve and nake available to the Board or its
agents, upon request, for exam nation and copying, all payrol
records, social security paynent records, tine cards, personne
records and reports, and any other records necessary to anal yze
the back pay due.

(c) Gve to each enployee hired up to and including the
harvest season in 1977 a copy of the notice attached hereto, at the
tine he is hired. Copies of this notice, including an appropriate
Spani sh translation, shall be furnished by the director of the
Coachel | a Regional Ofice for distribution by Respondent.

(d) Ml to each enpl oyee enpl oyed by Respondent during
Qct ober 1975 a copy of the notice attached hereto including an
appropri ate Spani sh transl ati on.

(e) Post a copy of the notice attached hereto, including

an appropriate Spanish translation, at the commencenent of the
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1977-78 harvest season for a period of not |ess than 60 days at
appropriate locations proximte to enpl oyee work areas, including
pl aces where notices to enployees are customarily posted.

(f) Read in English and Spanish a copy of the notice
attached hereto to assenbl ed enpl oyees at the commencenent of the
1977-78 harvest season by a conpany representative or by a Board
agent and accord the Board agent the opportunity to answer questions
whi ch enpl oyees may have regarding the notice and their rights
under Section 1152 of the Act.

(9) Notify the regional director in the R verside
Regional Ofice within twenty (20) days fromreceipt of a copy of
this decision of the steps Respondent has taken to conply
therewith, and to continue to report periodically thereafter until

full conpliance is achieved.

Dated: April 18, 1977
Cerald A. Brown, Chairman
Ri chard Johnsen, Jr., Menber

Robert B. Hutchinson, Menber
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NOTI CE TO EMPLOYEES

After a hearing in which all parties presented evidence,
an admnistrative law officer of the Agricultural Labor Relations
Board has found that we have engaged in violations of the
Agricultural Labor Relations Act, and has ordered us to notify all
persons comng to work for us in the next harvest season that we
wi Il remedy those violations, and we will respect the rights of all
our enployees in the future. Therefore, we are now telling each of
you, that:

(a) W wll reinstate Maria de la Luz Iniguez, Joe
Vargas, Osval do Vargas, Dol ores Angul o, Teresita Angul o, Enrico
Lara, Aurora Castro and Armando N eblas de la Guz to their forner
jobs and give each and every one of them back pay for any | osses
each and every one of themhad while each one was of f work.

(b) W wll not question any of our enpl oyees about
their support of the United Farm Wrkers of Anerica, or any other e
| abor organi zation or threaten any of our enployees with | oss of
enpl oyment for joining, assisting or supporting the United Farm
Wor kers of America, or any other |abor organization.

(c) Al our enployees are free to support, becone or
renmai n nenbers of the United Farm Wrkers of America, or any other
| abor organi zation. Qur enployees may wear union buttons or pass out
and sign union authorization cards or engage in other organizational
efforts including passing out literature or talking to their fellow
enpl oyees about any union -of their ow choice provided that this is
not done at times or in a manner which will interfere with their
doing the job for which they were hired. W wll not discharge, |ay

of f, or in any manner interfere with the
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rights of our enpl oyees to engage in these and other activities
whi ch are guaranteed themby the Agricul tural Labor Rel ations Act
Dat ed:

MAGE O TGSTADO, | NC.

By:

(Representative) (Title)
This is an official Notice of the Agricultural Labor Rel ations

Board, an agency of the Sate of Galifornia. DO NOI REMD/EE (R
MUTI LATE
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STATE OF CALI FORNI A
BEFORE THE AGRI CULTURAL LABOR RELATI ONS BOARD

In the Matter of:

MAGE O TCSTADQ | NC. Case No. 75-CE-41-R
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- and-

DECI SI ON
UNl TED FARM WRKERS CF AMERI CA
AFL-A Q

Charging Party.

RONALD RU Z, ESQ and
ALBERTO Y. BALINGA T, ESQ.
Sacranento, California
For the General Counsel

DAVID E SMTH ESQ
Indio, California For
t he Respondent

HENRY A LER ESQ.
Indio, GCalifornia For
the Charging Party



STATEMENT CF THE CASE

lrving Stone, Admnistrative Law Oficer: The
above case was heard before ne in Indio, Giifornia, on Decenber
22, Decenber 23, Decenber 30 and Decenber 31.%¥ The
Notice of Hearing and Conpl ai nt was i ssued on Decenber 6. The

Conpl aint al | eges viol ations-of Sections 1153(a) and (c) of the
Agricul tural Labor Relations Act, herein called the Act, by
Maggi o- Tostado, Inc., herein called Respondent. The Conpl ai nt
I's based on a charge filed by United Farm\Wrkers of America,

A TL-AQ herein called the Union, on Novenber 3.

A copy of said charge was duly served on Respondent on

Novenber 5.7¢

The General Counsel, Respondent and Union®¥ were

represented at the hearing by counsel. Full opportunity to

1/ Al of the above dates and dates hereinafter nentioned
are in 1975, unless otherw se stat ed.

2/ Filing and service of the charge are alleged in the conplaint
and not deni ed by Respondent in its answer and are deened to be
aﬂmtted C?y] Respondent. [Section 20215. 1, Emergency Regul ations of
the Board.

3/ A the hearing, the Union noved for |eave to intervene in "the
proceedi ngs. There was no objection thereto and the notion, was
granted. See al so Section 1151.3 of the Act.



be heard, to examne and cross-examne w tnesses, and to introduce
evi dence was afforded all parties. After the close of the
hearing, briefs were filed by all parties which were " duly
consi der ed.

Uoon the entire record in the case, fromny observa-
tion of the denmeanor of the wtnesses and upon consi deration of

the briefs, | nake fol | ow na: ¢

FI NDI NGS OF FACT

4/ The testinony of all of the w tnesses has been considered In
eval uating the testinony of each witness, inconsistencies and
conflicting evidence was considered. The absence of a statenment of
resolution of a conflict in specific testimony, or an anal ysis of
such testinony does not mean that such did not occur. [See Bishop
and Mal co, I nc., d/b/a/ Wal ker's, 159 N. L. R. 3. 1159; 1966. ]
Further, to the-extent that a witness is credited only in part, it is
done upon the evidentiary rule that it is net unconmon "t o believe
sonme and not all of a wtness!testinony". [N.L.R.B. v. Universal
Canera Qorpora ticr., 179 F. 2d 749 ( C. A. 2d), vacated and remanded on
in 340 U. S. 474; 1951.]



l. Jurisdiction.

A. The Employer.

The conpl ai nt al | eges and t he answer does
not deny that the Respondent, Maggi o-Tostado, Inc., a corporation
engaged in agriculture in Rverside Gounty, California, is an
agricul tural enployer within the neaning of Section 1140.4 (c) of
the Act and | so find.

B. The Labor O gani zati on.

The conpl ai nt al |l eges and the answer does
not deny that United FarmWrkers of Anerica, APL-AQ the
Union, is a |l abor organi zation wthin the neaning of Section

1140.4(f) of the Act and | so find.

C The Enpl oyees.

The conpl aint al l eges and the answer does not
deny deny that MARIA DE LA LUZ | Nl GUEZ, JCEL VARGAS, OSVALDO
VARGAS, DCOLORES ANGULO, TERESI TA ANGULO, ENRI CO LARA, AURCRA
CASTRO and ARVANDO NI EBLAS DE LA CRUZ are agricul tural enpl oyees
within the neaning of Section 1140.4( b) of the Act and | so find.



II. The Alleged Unfair Labor Practices.

The conpl aint alleges that the Respondent viol ated
Section 1153(c) of the Act by the discrimnatory di scharges of
.Maria de la Luz Iniguez, Joel Vargas, Osval do Vargas, Dol ores
Angul o, Teresita Angul o, Enrico Lara, Aurora Castro and Armando
Ni eblas de la Cruz. The conplaint further alleges that the
Respondent, by conduct which amounted to unlawful interrogation
and threats, interfered with, restrained and coerced said
enpl oyees thereby intefering with the rights guaranteed to
them by Section 1152 of the Act, in violation of Section 1153( a)
of the Act.

Respondent denies that it engaged in any unlawf ul
interrogation of or that it nmade any threats to or that it
discrimnatorily discharged any of the above naned enpl oyees or
that it engaged in any unfair |abor practices within the

meani ng of Section 1153(a) or (c) of the Act.

A The Rel evant Facts.

Respondent is a Galifornia corporation engaged in
agriculture in Rverside Gounty. It grows a variety of

agricultural crops such as | ettuce, cabbage, cucunbers, oni ons



and radi shes on various ranches under its control. Edward W Norte
Is aduly licensed | abor contractor, registered as such wth and
licensed by the Agriculture and Service Agency of the Departnent of
Industrial Relations of the Sate of Galifornia and the Enpl oynent
Sandards Dvision of the Lhited States Departnent of Labor. Norte
has worked for the Respondent for six or seven years. He woul d
start sonetine in the latter part of August or Septenber, usually
the latter, and work until the end of -the harvest season, which
woul d be sonetine the following April. Norte testified that in 1975
he started to work for Respondent early in August because of a

| arger harvest. Norte also testified that although he had al ways
been enpl oyed as a supervi sor, when he commenced worki ng for
Respondent in August of 1975, he found that his duties differed from
those which he had perforned in previous years. |In prior years he
had had conpl ete charge of and responsibility for keeping' the work
sheets, preparing the payroll, conputing payroll taxes, and preparing
the pay checks. Wien he started the 1975 season, he was tol d that
all payroll functions other than the nai ntenance of the worksheets
woul d no longer be his responsibility. In a signed declaration
which Norte had nade to a representative of the Board, he expl ai ned
that this change was due to "t he added bookkeepi ng probl em and
because of the requirenents of the ALRA so that the enpl oyees coul d

have



accurate records available". In this connection it is interacting to
note that although Norte insisted that he had al way been enpl oyed by
t he Respondent as a supervisor and not as a | abor contractor, he
testified that when he started to work for Respondent in August, he
was specifically told by Ron Prosch, the Respondent's bookkeeper,

that he was acting as a supervisor and not as a | abor contractor.

During the off-season in the Coachella Vall ey when

Norte was not working for Respondent, he worked in Mexico for

another California grower named Duke WI son. ¥

Assisting Norte and acting in the capacity of assistant
foremen were Wllie Vela and Mguel Avina.? Vela testified that he
has been working with Norte for about eight or nine years, not only

in the Coachella Val l ey, but Mexico as wel |.

Norte testified that at the start of the season he
woul d assenbl e his work crew Having worked in the Goachel | a
Valley for many years there are "a certain amount of peopl €' who

work for him"at certaintines of the year". They are his

5 The record does not indicate the nature of the working
rel ationshi p between Norte and Duke wilson. However, this
rel ati onship has no bearing upon the issues herein.

6/ Norte denied that Avina was a forenman and insisted that he was
a "pusher”. The nature of Avina's status is not relevant to any of
the i ssues her ei n.

7.



"regul ars". They know when the season is to begin and report for
work to himat that tine. A the start of the season the work
usual |y consists of hoeing and thinning cabbage. As the season
progresses, Norte wll add to his crew A such tines, Norte woul d
recruit by word of nouth through the nenbers of his crew their

friends, and by tel ephone.

The 1975 season differed, as we have seen, fromprior
seasons inthat it began early in August because of a | arger
harvest and his duties and responsi bilities had been changed.
However, Norte assenbled his crew of "regulars”, about eight in
nunber, and continued to add additional workers as the
season wore on. By (ctober 30,7 there were about fifty farm

wor kers enpl oyed by the Respondent.

Norte divided his work force into two crews, one
wor ki ng under Vel a' s supervision and the ot her under Avina.
The "regul ars" were assigned to work with Avina and they were
prinmarily engaged i n picking cucunbers. Vela's crew consisted, in
| arge part, of those who had been added as the season wore on.
They were primarily engaged in hoeing and thi nning cabbage. Norte
was responsi ble for the entire operation with Vela and Avi na

reporting to him Vela testified that Norte spent about

7/ The date of the discharges



ninety percent of his tine wth his, Vela's, crew"because it is a
bigger crew The type of work involved is nore critical."

There was little or no affinity between the workers in Avina's

crewand the ngority of the nenbbers of Vela's crew?

The tenpo of hiring of additional workers increased
and during the period fromQctober 3 to about Cctober 21
about twenty-five workers were hired to augnent Vel a's
crew During this period all of the dischargees were
hired, as follows: Dolores and Teresita Angul o and Arnando
N eblas on Gctober 9; Aurora Gastro on Gctober 10; Gsval do
and Joel Vargas on (rtober 15; Eirico Lara on Getober 17,
and Maria Iniguez on ctober 21. During the sane period
the size of Vela's crewranged from30 to 35 workers.

During the 1975 harvest season Respondent was under
contract wth the Wstern onference of Teansters, Agricul tural
VWrkers Qgani zing Conrmttee and its affiliate, Local Unhion No.
166. ¢

8/  Maria Iniguez testified that when the Union's representative
came onto the Tield, the workers in Avina's crew "would turn their
faces away from hinf.

9/ The agreenment is dated March 19 and was nodified by a
suppl ement al agreenent dated Septenber 3 to conformw th applicable
provisions of the Act.



Begi nning three or four days prior to Gctober 30, a

series of events transpired reaching its clinax wth the |ayoff ' of

fifteen workers on that day.

Gsval do Vargas had testified that he was a nenber of the
Unhion and that he had spoken to other nenbers of his crew informng
themof the benefits to be derived fromnenbership in the Union and
urging themto join. He also testified that he had told Norte
personal |y "that this union was better than the Teansters”. Norte

had testified that he had seen Vargas wearing a union button.

About three or four days before the |ay-offs on Qctober
30, Danny Qegario, a representative of the Teansters Lhion, and a
fell ow organi zer cans onto the field where Vel a' s crew was wor ki ng.
Qegario began to explain to the workers the benefits that they
woul d recei ve under the terns of the Teansters contract, naking
specific reference to the "break"” as one of the benefits. Vargas
told Qegario that this was alie; that they were not getting a
"break". Vargas told Qegario that the only "break" that they
woul d get would be an order fromNorte to various workers at
different tines to "go out, have sone coffee and taco and cone back
to work". Vargas voiced his objections to this procedure and tol d

Qegario that the workers

10.



wanted their "break" sinultaneously as a group and not when so

ordered by Norte or Vela.® O her nenbers of the crew joined
in voicing simlar conplaints and supporting Vargas. Enrico Lara
al so conplained of the failure on the part of Norte or Vela to give
the workers their "break" at the sane time. Teresita and Dol ores
Angul 0 not only conplained of the fact that they were not getting a
proper "break" but Dol ores Angulo further conplained bitterly about
the failure on Norte's part to provide proper and adequate bat hroom
facilities. Dolores Angulo told Oegario that the wonen's toilet
had a broken latch and woul d not Stay shut when in use.
Consequently the wonen had to go to the bathroomin pairs with one
standing watch. She also conplained to Aegario of the fact that
Norte had told the wonen workers to use the men's toilet when the
wonen's toilet was in use resulting in some very enbarrassing
situations for the women. She also objected to this practice
because she was afraid of
bei ng exposed to the "gerns" that nen had.

Aegario listened to all of these conplaints and then
told Vargas and the others that "1 ' m going to bring Eddie [Norte]

10/ Norte testified that the workers would start to work at 6: 30
a.m and work until 11:30 a. m. or 12:00 noon. The payroll records
indicate that the work day generally consisted of 6-1/2 hours with
usual variations from6 to 7 hours per day. The contract with the
Teansters provides that "rest periods shall be taken insofar as
practical in the mddl e of each work period. Rest periods shall be
provided at the rate of 10 mnutes per four (4) hours work

Ce Rest period tine shall be counted as hours wor ked. "
(Section X I1—Rest Periods.)
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so you can tell ne in front of him " Qegarioleft and
returned wth Vela and not Norte. Qegario confronted Vela with
the workers' conplaint that they were not getting a "break". \ela
insisted that they were getting a "break”. Vargas told Vel a that
this was a lie and he was joined in his accusation by the _
confirmng shouts of the other workers. Vela then left. Qegario
continued talking to the crew nenbers for about twenty mnutes. He
then went to Vela and inforned Vela that the crew had voted for a
ten mnute "break" to be given sinultaneously to all of the
workers. He told WVela to put it into effect at once and Vel a
agreed to do so.

Vela testified that he told Norte later in the day what
had taken pl ace between the workers, Qegario and hinself. He told
Norte that Qegario had told himthat all of the workers were to
get aten mnute "break" at the sane tinme. Gsval do Vargas happened
to be passing by and Vela, pointing to Vargas, told Norte that "he
was the one that talked to the representative about the break".
Vargas, overhearing this, wal ked over and affirned that he had tol d
Qegario that the workers were not getting any "break" and that it
was the truth. Norte and Vargas then got into a heated di scussion
In the course of which Norte accused Vargas of being "one of them
that is always behind and yet you are conplaining that | don't give
you a break". Vargas told Norte that this was a lie and that he

worked right along at the sane tenpo as the rest of the group.
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The fol | ow ng day, Norte observed Gsval do Vargas
talking to Mirio Iniguez. After Vargas left, Norte went to Mrria
| ni guez and asked her "what that bastard was arguing wth you
about?' She replied "Nothing. | was only asking himwhat are the

regul ati ons of the union, because | don't know

anything." She then told Norte "There is nothing but chavistas
here in your crew" Norte replied "Yes. | amgoing to get rid
of those 'cabrones' . Chase them nake then |eave off the j ob,
get rid of them" Norte then asked Maria |niguez "Wat union do
you belong to?" She replied "I am Teansters”. Norte nade no
comment and wal ked away. Joel Vargas testified that he happened
to be wal king by and heard Norte tell Maria Iniguez "I amgoing to

chase those ' cabrones!".

Later in the day Norte met with M ke N chol son, the
field manager. Norte told N cholson that he had caught up in the
work and was going to have to "slack of f ", that is layoff sone of
the workers. Nicholson agreed with Norte and told Norte to go
ahead with the lay-off. Norte testified that he was the one who
made the decision as to which individuals were going to be laid
off. Norte also testified that this lay-off was unusual and not
the regul ar annual procedure. He said that this year there was

nmore to harvest and nore thinning to




do. onsequently they had hired nore people to do the work. Norte
then explained that "as we got over the peak then we had to | ay
themoff because we had to wait for the rest of the planting. W

weren't ready for the rest of the planting."

The follow ng day A egario and anot her Teanst er
representative cane onto the field where Vel a' s crew was wor ki ng.
He began handing out fliers. Gsvaldo Vargas took one of the
fliers and told Aegario "G ve ne the papers and see what |ies
you say in them" At that tine a Union organi zer cane onto the
field and approached the workers in Vela's crew The
representatives of the two unions confronted one another in the
mddle of the field. Qegario told Vela "Take themout. Don't
let thembe wasting tine." Some of the workers in Vela's crew
started to protest, lifting up their hoes, chanting pro-union
sl ogans and shouting "Let themcone in too. You have al ready nade
us lose tine. Let us lose time wth himtoo." As they shook
their raised hoes they shouted "Arribe Chavez", " Si Se Puede".

At that juncture Vela, fearing that the situation was getting out
of control, told the representatives of both unions "all right,

all of you get out of here". Vela testified that he later related
all that had happened to Norte giving Norte full particulars as
to what had taken pl ace and who had taken part in the

di sturbance. VWela also testified that Gsval do Vargas "was the one

doi ng the tal king".

_12/_A|thougm)VeIa testified that he had told Norte about this
| nci dent , rte denied that Vel a had done so.
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At about 10:00 a. m on (ctober 30, MNorte told Vel a that
he had "got an order fromthe conpany he was going to | ay sone
people of f". Norte testified that he had drawn up a list containi ng
the names of those who were to be laid off the norning of Gctober 30
before leaving for work. At the end of the day Norte called the
workers toget her and read the nanes of those who were being |aid
of f, fifteenin nunber. He told themthat there was not enough work
and that he "was going to | eave the work for those who cane in
before . "
(havez", "Arribe Chavez", "Chavez Reza" and " Si Se Puedo" as they

left the field.

Sone of the workers in the group began to shout "M va

h ctober 30, the Whion filed a petition wth the

Board and an el ecti on was hel d on Novenber 5.2

Betty Way, a general secretary enployed by the
Respondent, testified that on Gctober 30 Norte cane to the office

and asked her to nake out checks for certain people who were to

¥ None of the parties offered any testinony as to the results
of the election. Fromobservations nade during the course of the
hearings one coul d surmse that the Union was not the successful
party. However, the outcone of the election is not pertinent to a
resol ution of the issues herein.



be laid off and that to the best of her recollection he told her
that they were being laid off because they did not want to join
the Lhi on.

B The Lhl awful Interrogation.
The conplaint alleges that on or about CQctober 28, Respondent, by

and through its agent, Edward Wnslow Norte, interrogated Maria
De La Luz Iniguez regarding her Union nenbership, activities and
synpathies and in so doing interfered with, restrained and
coerced said enployee in the exercise of rights guaranteed in
Section 1152 of the Act, thereby violating Section 1153(a) of
the Act.

Respondent in its answer denied that Norte
Interrogated any of its enployees including Maria De La Luz

| ni guez.

Maria Iniguez testified that she started to work for
Norte on (tober 21. She had asked her sister who was al ready
working for Norte to find out whether there was any work for her.
Norte sent word to her through her sister that he did and that she
was to report for work. She did so and was put to work thinni ng
cabbage and lettuce. Maria Iniguez had known Norte for nine years

and had worked for himduring
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previ ous seasons. She testified that three or four days prior to
Qctober 30, when she was laid of f, while working in the field, she
asked Gsval do Vargas to explain the contents of a brochure put out
by the ULhion. Shortly thereafter Norte approached her and asked her
"What was that bastard arguing wth you about?" She told Norte that
she had only asked Vargas to explain the regul ations of the Uhion
because she was not famliar wth them She then told Norte "There is
not hing but Chavistas in your crew'. Norte told her "Yes | know and
| amgoing to get rid of all those bastards". Norte then asked her

what uni on she bel onged to and she told him"l am Teansters".

Norte denied that Maria Iniguez had told himthat there
were nothing but Chavistas in Vela's crewor that he had tol d her
that he was going to "get rid of all those bastards". He did admt
asking her if she was a nenber of the Teansters Uhion and that she
told himthat she thought she was. Norte testified that he asked
her because if she were not she would have to join in order to work
there. Respondent denies that there was anything inproper in this
inquiry by Norte. The contract wth the Teansters has a uni on stop
cl ause requiring every enpl oyee to becone a nenber on the fifth day
after starting to work. Respondent contends that the purpose of
this inquiry by Norte was sinply to nake sure that she had signed up
wth the Teansters as required by the terns of the collective

bar gai ni ng



agreenent. Respondent points to the fact that Mria |niguez
testified that when she told himthat she was "Teansters", Norte

sinply said "umi and did not question her further about unions.

Maria I niguez admtted that she vol unteered the
Infornmation that there were nothing but Chavistas in Vel a's crew
and when asked on cross-examnati on why she had told this to
Norte, she replied "Because | know himfor nine years and | had

confidence in hini.

| credit the testinony of Maria Iniguez that she had
told Norte that there were nothing but Chavistas in Vela's crew
and that he had threatened to get rid of those "cabrones”, and |
so find. | also credit her testinony that Norte asked her what
uni on she bel onged to and she answered "I am Teansters"”, and | so
find. Her testinony is far nore convincing than the expl anati on
given by Norte. Norte testified that he asked Maria Iniguez if she
was "Teansters" and that he had done so only to nake certain that
she was conpl ying wth the Uhion shop requirenments of the contract
wth the Teansters. He then testified that Maria |niguez answered
that "she thought she was". @ ven such an inconcl usi ve answer
Norte sinply answers " Um". Logic would seemto dictate that

given the answer that he said Mari a
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| ni guez nade he woul d have pressed her to nake certain that she had
signed up wth the Teansters so that she could continue to work for

hi m

Maria Iniguez' testinony is far nore credi bl e. Gomng
after Norte's questioning concerning her conversation wth Vargas;
ascertaining that she had been tal king to Vargas about the Uhion;
faced wth her statenent that there were nothing but Chavistas in
Vela's crewand his explosive and threatening reply, it is
reasonabl e that within this franework of suspicion and anger Norte
woul d then ask Maria Iniguez, not as he clains, whether she was
"Teansters" but "what union" she belonged to; an interrogation
di rected towards ascertai ning her uni on nenbership and synpat hi es
and not to insure conpliance wth the Union shop clause of the
Teansters' contract as Norte contends. The inescapabl e concl usi on
nust be that Norte sought to and did interrogate Maria | ni guez
about her Uhi on nmenbership and activities and that such
Interrogation constituted a violation of Section 1153(a) of the
Act. The fact that a cordial relationship existed between Norte
and Maria Iniguez is not controlling. The test as to what
constitutes unl awful conduct wthin the purview of Section 1153( a)
of the Act does not turn on Norte's friendliness or courtesy or
the friendly nature of the discussion. The test is whether Norte's
conduct reasonably tended to interfere wth Maria Iniguez' rights

under



the Act. [Hanes Hosiery, Inc. 219 N. L. R. B. 47 (1975); 90

L.R.R. M. 1027.] Interrogation which is otherw se unlawful is not
made | awful because it is conducted in a friendly, pleasant or
courteous manner. [Monroe Manufacturing Conpany, Inc. , 200
N.L.R.B. 62(1972); 8 L.R. R.M 1042.] It isthe fact of and not
the manner of the interrogation which interferes wth or coerces the
enpl oyee in the exercise of her rights. [Standard Knitting MIls,
Inc., 172N.L.R.B. 1122 (1968)? 68L. R.R. M. 1412.] The fact
that the interrogation may be of an isolated nature is also not
controlling. The function of the Board is to determne the
significance of each particular act in the light of the entire
record in the case. [NLRB v. Vol kswagen, Inc., 487 F.2d 1398
(C.A.4) (1973); 8 L.R. R. M 2112.] Athought the N. L. R. B. has
ruled that interrogation is not per se unlawful,¥ in setting down the
paraneters for determnation of permssible [imts of interrogation

It stated as foll ows:
"In our view, the test is whether under all the
circunstances, the interrogation reasonably tends to
restrain or interfere wth the enpl oyees in the
exercise of rights guaranteed by the Act "

To avoid any taint of restraint or interference, the

14/ Bue Hash Express, Inc. [109 N. L. R. B. 85; 1954].
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N.L.R.B. inthe Blue Flash case said that it woul d be necessary
to establish (a) that the purpose for the questioning was
legitimate; (b) that the enpl oyer communi cated to the enpl oyees
Its purpose in questioning them (c) that the enpl oyer had assured
the enpl oyees that no reprisals would take place; and (d) that the
questioning took place in a background free of enployee hostility
to union organization. |In that case the enployer, follow ng a
claimof representation, interrogated the enpl oyees as to whet her
or not they were nenbers of the union for the purpose of

ascertaining the validity of the union's claim

In the instant case, the credible evidence clearly
establishes that the pre-conditions set forth by the N. L. R. B. are
not present. Accordingly, | find that Norte's interrogator of
Maria Iniguez did constitute such interference, restraint and
coercion as to interfere with the rights guaranteed in Section
1152 and to be in violation of the provisions of Section 1153( a)
of the Act.

C The Unl awful Threat.

The conplaint alleges that on or about Cctober 28,
Respondent, by and through its agent, Edward Wnslow Norte,

threatened its enpl oyees with | oss of enpl oynent for joining,



assisting or supporting the Union and in so doing interfered with/
restrained and coerced its enployees in the exercise of their
rights guaranteed in Section 1152 and in violation of Section
1153( a) of the Act.

Respondent in its answer denies that it threatened any
of its enployees with loss of enployment for joining, assisting or

supporting the Union.

W have already noted that Maria Iniguez testified that
three or four days prior to October 30, when she was laid off,
and while working in the field she had asked Gsval do Vargas to
enlighten her as to the contents of a brochure dealing with the
| aws of the Union. After Vargas left, Norte approached Maria
| ni guez and asked her "What was that bastard arguing with you
about?" She explained to Norte that she had asked hi m about the
regul ations of the Union because she was not famliar with them
She then told Norte that "there is nothing but Chavistas in your
crew' and Norts replied "Yes, | knowand | amgoing to get rid of
all those bastards". Norte denied making such a statement to
Maria I niguez although he admtted having a conversation with her
at which time he asked her as to which union she bel onged. Joel
Vargas testified that he happened to be wal king by and overheard

Norte tall Maria Iniguez



"l amgoing to chase those cabrones". | credit the testinony of
Maria Iniguez and Joel Vargas and to the effect that Norte did

threaten to get rid of "all those bastards".

Norte was aware of the fact that Vela's crewwas -
dissatisfied wth the existing, conditions having been inforned by
Vela as to his confrontation wth Qegario, the Teanster
representative, the previous day, as a result of which Qegario
had directed Vela to give his entire crewa ten mnute break at
the sane tine. Mela testified that he told Norte all that had
taken pl ace and that sval do Vargas had been the spokesnman for the
crew The credible testinony of General (ounsel's w t nesses
di scl ose that several nenbers of the crew voi ced conpl ai nts not
only about the break but about toilet facilities for the wonen as
well. Norte testified that he was aware of pro-uni on synpat hi es of
various nenbers of Vel a's crew which he had deduced fromthe fact
that they were wearing U. F. W buttons. Gval do Vargas had tol d
himthat the U. F. W was a better union than the Teansters.
Lhdoubtedly, all of this did not sit well wth Norte and it is
only logica that when

Maria Iniguez told himthat there were nothing but Chavistas

in Vela's crewall of his resentment and anger would burst forth

I n an expl osive and understandable reaction, to wit, "Yes, | know

and | amgoing to get rid of all those bastards".



Norte does not deny that Vela, told hi mabout the
confrontation wth AQegario but he testified that Vela only
nentioned Gsval do Vargas' nanme as the spokesman for the group. I am
not convinced that thisis so. Welatestifiedthat he told Norte
what had taken place. Vela said that although other workers in his
crew had taken part in the di scussion he nentioned only Gsval do
Vargas' nane. | find this hard to believe. This was no mnor
i ncident; no casual neeting of Vela, his crewand the Tearasters
representative. It was a serious accusation nade to the Teansters
representative by a nunber of Vela's crew nenbers that the contract
was being violated and comng at a tine when, as we shall see,

Uhi on representatives were chal | enging the Teansters

representative position, put the Teansters and the Respondent in a
very unfavorable as well as an enbarrassing light. | believe that
Norte questioned Vel a very thoroughly as to what had taken pl ace
and who had participated and | believe that Vel a gave Norte a very
detail ed description of what had taken place and the role that each
nenber of his crew had played. Norte's anger towards and annoyance
wth the nenbers of Vela's crawas well as his grow ng suspi ci ons
of increasing pro-Unhion synpat hies woul d expl ai n why he approached
Maria Iniguez after seeing her talking to Gsval do Vargas to ask
about her conversation with Vargas. | believe that Norte did tell

Maria Iniguez that he "was going to get
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rid of all those bastards".® | cannot credit Norte's denials

that he did not. Accordingly, | find that Respondent, through its
supervi sor, Edward Wnslow Norte, did threaten its enpl oyees wth
| oss of enpl oynent for joining, assisting and supporting the union

inviolation of Section 1153 (a) of the Act

D  The Gctober 30th D scharges.

The conpl aint all eges that Respondent vi ol at ed
Section 1153 (c¢) of the Act by the discrimnatory di scharges of
Maria De La Luz Iniguez, Joel Vargas, Gsval do Vargas, Dol ores
Angul o, Teresita Angulo, Enrico Lara, Aurora Castro and Arnando

De La Quz.

Respondent s deny that the di scharges of the above
naned enpl oyees were unlawful |y notivated or in any way rel at ed

to any union activities by any of the di schargees.

It is undisputed that at the end of the work day® on
Cctober 30, Norte assenbl ed the workers, read off the nanes of
fifteen, workers froma list that he had prepared that norning, and
tol d those whose nanmes he had read that they were being laid of f

for the reason that there was not enough work and t hat

15/ That this was no idle threat is evident fromthe fact that
Norte net wth Ncholson, the field nanager, later that day and
obt ai ned N chol son's approval to a reduction of the work force.

16/ About 12:30 p. m. [See Mte 10, supra.]
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what ever work renai ned to be done woul d be done by those who cane

to work before those who were being laid off. Al of the

di schar gees were anong t hose being | ai d of f.

General ounsel contends that fromall of the surround ng
ci rcunst ances and based upon the credible testinony there is
substanti al evidence fromwhi ch Respondent's discrim

Inatory notives can permssibly be inferred. | agree. Uon

the record, considered as a whole, | find that there was malice,

notive and mani pul ation by the Respondent resulting in conduct

viol ative of the provisions of Section 1153(c) of the Act.

Norte is a licensed |abor contractor. |deologically
phi | osophi cal ly and contractually, the Union is opposed to the
practice of labor contracting. It seeks to abolish this practice in
its entirety. Enotionally as well as economcally this nust adversely
affect the labor contractor in his att5.tudes towards and feeling for

the Union, despite Nortels assertions to the

17/ Joel Vargas was not present when Norte announced the |ayoff on
October 30. He testified that ha did not feel well and did not
report to work that norning. However, his name was on Norte's |ist
and he testified that he was informed by his brother, Gsval do, of
the fact that he had been laid off.

18/ "Malice is used alliteratively in a synonymc context to
indicate "ill wll",
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contrary. Norte testified that from1970 to 1972 he worked for
Morina and Conpany as a forenan for the reason that the Lhion
"don't recognize a labor contractor and you could work as a
foreman. They told nme that | could work as a foreman.” Mrina and
Gonpany was under contract with the Uhion. Furthernore, pursuant
to the terns of the contract between Mrina and the Union, Norte
had to have workers whomhe wanted as nenbers of his crew

di spatched through the Uhion's hiring hall. It is difficult to
accept Norte's denial that any extension of the Union's influence
anong the ranchers woul d constitute a threat to his economc

exi stence as a labor contractor. | find it hard to believe that
this did not affect his feelings and anti pathy towards the Uhion.
Furthernore, ranchers under contract wth the Uhi on were subj ect
to a nore vigorous enforcenent of the terns of the contract, nore
frequent visits by Union representatives to insure conpliance by
the ranchers and greater restrictions upon the heretofore
unquest i oned dom nance of the | abor contractor. Both Norte and
Vel a testified as to their experiences working wth ranchers under
contract wth the Lhion and the Teansters. They testified that
the Union representatives would visit the fields nore often than
those of the Teansters to see to it that the workers were

recei ving the benefits provided for by the contract. Norte's and
Vela's denials that they were not bothered or disturbed by the
Union's continual visits tothe fields is hard to accept. Norte
testified that he was not at all interested in any of the unions

because he was a conpany nan. This is understandabl e
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and gi ven the choice Norte woul d rather operate on a non-uni on basi s.
However, when faced wth a conflict between the Uhion and the
Teansters, it nust be apparent that Norte's instincts, reactions and
behavi or, conditioned by the Lhion's opposition to the continued

exi stence of the |labor contractor, their insistence oh hiring through
aunion hiring hall, their continuous interference in the

rel ationshi p between the |abor contractor or foreman and his crew
nust have mlitated agai nst the Lhion and in favor of the Teal -asters,
and despite Norte's and Vel a's denials to the contrary

notw thstanding, | so find.

Wien Norte started the 1375-76 season w th Respondent he
was aware of the existence of the Agricultural Labor Relation Act;
that "since August of this year the conpany has kept the payroll
records. . . . Dbecause of the requirenents of the ALRA . .";
that at that tine Ron Prosch, Respondent's bookkeeper told hi mthat
he was not "really a labor contractor any nore" but that he was
"acting as a supervisor”. Norte also testified that he was aware
of the different attenpts by the Uhion and the Teansters to
organi ze and conduct elections in the Goachella Valley since the
passage of the Act.

Begi nning wth Gctober 3, Norte increased the tenpo of
hiring in order to build up the size of his cremw O Qctober 9 he
hired the Angul o sisters, Dolores and Teresita. That sane day he

al so hired Ben Vargas, Qoria, hiswfe, and
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Armando Nieblas De La Guz. On Cctober 10, Aurora Castro was
hired. On Cctober 15, Osvaldo and Joel Vargas were hired. On
Cctober 17, Enrico Lara was hired. On October 21, Mria De La Luz

| ni guez was hired.

At or about this tinme Norte becane aware of increased
activities on the part of the Union and the Teansters,
Norte testified that he saw organizers fromthe Union and the

Teansters in the fields. ¥ He knew that Osval do Vargas was
a Union synpathizer. He testified that he had seen Vargas
wear a Union button and that Vargas had told himthat the

Uni on was better than the Teansters. Joel Vargas was very

close with Osval do and were referred to as the "cuates". 2

They were constantly together doing things together. Enrico
Lara, Aurora Castro and Armando Nieblas had in prior seasons
worked with the Vargases, father and sons, at the Freedman Ranch
whi ch was under contract with the Union. During the
confrontation wth Danny Qegario, three or four days before the
| ay-of f, Gsval do Vargas acted as the | eader of the protestors.
Lara had joined in the accusations. Dol ores

Angul o had conpl ained bitterly about the sanitary facilities

19/ Norte stated that he did not know why they were there.
However, sval do Vargas testified on cross-exam nation that

the Union had held nmany rallies in Goachella Park. It is
reasonabl e to infer that there was considerabl e activity on

the part of both unions to sign up the farmworkers in the regi on
and that nost every one in the Vall ey was aware of what was

t aki ng pl ace.

2Q  Twns.
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and wth her sister joined in the conpl aints about the "break".
Several other nenbers of the crew also joined in the shouting.

Vel a testified that he told Norte what had taken pl ace and t hat
Norte had questioned hi mconcerning the confrontation. The next
day Norte saw Maria Iniguez tal king to Gsval do Vargas and in
reply to the question was told that she had asked Vargas about the
rules of the Lhion. Norte's anger and irritation is evident by his
out burst when told by Maria Iniguez that there is nothing but
Chavistas in Vela's crewand his threat that he was going to get

rid of those "cabrones".

Wth these events still rankling in his mnd, Norte
net wth Ncholson, the field nanager, and told N chol son that he
was caught up in his work and "was going to have to slack of f".
N chol son gave Norte his approval to the lay-off. Norte testified
that the decision as to whomto lay off was his and his al one.
The credible testinony | eads ne to believe that in formul ating the
list of those to be laid off Norte nade sure that the list woul d
contain the nanes of the "cabrones”. By thus striking out
agai nst the "troubl enakers", Respondent was guilty of conduct
violative of Section 1153(a) of the Act. The conduct of the
di schargees in protesting contract violations, actual or inagi ned,
to the Teansters' representative is protected concerted, activity
under the Act. [Stone and Vebster



Engineering Corp., 209 N. L. R. B. 119, 1972.] DOscrimnating
agai nst the di schargees for having engaged i n such protected
activities would constitute a violation of the Act. (N.L.R.B. wv.
Kennetal I nc., 182 F.2d 817, (CA3) 1950; 26 L. R. R. M 2203.]
Furthernore, the credible testinony of the wtnesses leads ne to
conclude that fromthe increased tenpo of activities by the

organi zers of both unions Norte feared that a petition for an

el ection and an el ecti on woul d soon be filed by the

Union? and that it would be desirable to weed out known or
suspected Union synpathizers.? The General Counsel has

adduced sufficient relevant evidence which a reasonable mnd coul d
accept as adequate to support such conclusions and | so find.

[ N.L.R. B. v. Certe Brew ng Conpany, 197 F. 2d 59 (6th dr.), 1952.]

Respondent denies that the lay-off was inproperly or
illegally notivated and insists that the lay-off was dictated because
of lack of work. In this connection it should be noted that
Respondent introduced no evidence to support Norte's bald assertion
that he was caught up in his work and that a |ay-off had to be made.

Furt hernore, no evidence was

21/ Qbviously, since the Teansters, already had a contract with the
Respondent whi ch woul d continue to be effective until expiration or
earlier certification of a rival union, they would not file any
petition for an election. [See Section 1.5 of the Act.

22/ That such fears were real and not imgined is evident by the fact
that the Union did file a petition for an election on October 30. No
evi dence was adduced by any of the parties as to whether or not
Respondent knew of the filing of the petition prior to the lay-off.



I ntroduced by Respondent to showthat a lay-off of fifteen workers
was necessary. Respondent's counsel in his well thought out brief
asserts that no evidence was introduced by the General Gounsel to
contradict Norte's testinony that the | ay-off was necessitated by
virtue of the fact that the thinning of the cabbage crop grown by the
Respondent was conpl eted on or about (ctober 30. | cannot agree wth
Respondent' s counsel's contention that the burden of proof rested upon
General Counsel to come forward with rebuttal evidence. Oce the
General Counsel has nade out a prinma faci e case show ng a di scharge
for unlawful reasons, it can be overcone only by a preponderance of
credible rebutting evidence. [MNational Autonotive and Gasualty Co. ,
199 N.L.R.B. 1.] | donot believe that Respondent has sustai ned
Its burden of going forward to adduce such proof. Respondent, in
seeking to sustain its contention that the lay-off was notivated by
an economc determnation to reduce the work force has nerely

I ntroduced sel f-serving testinony wthout any docunentary or ot her

evi dence to support its claimof economc necessity as justifying the
lay-of f. [CGentral Press of Gdifornia, 210 N. L. R. B. 765, 1974.]

Norte testified that N chol son and he had deci ded upon the
| ay-of f about three days prior to the lay-off. This woul d be about
Qctober 27. Yet on Cctober 27 two additional enpl oyees were hired and
on ctober 29 three additional enpl oyee"
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were hired.Z Follow ng the | ay-of f and on Novenber 3 two

enpl oyees were hired and on Novenber 6 three enpl oyees were hired.
At the tine of the lay-off Norte told those being laid off that the
| ay-of f was based on a |ast hired-first fired basis, and that those
wth least seniority were the ones being laid of f. Unhder
examnation by General (ounsel, Norte re-affirned that this was the
net hod he used in deciding who should be laid off saying, "that's
the only way | could go". Wen Norte was confronted with the
hirings of Gctober 27 and ctober 30, Norte offered the expl anati on
that one of the hirees was "an old worker" and that another one "cane
wth her" . Astothe hiring of the three Cardenases,. Norte

expl ained that they were hired because they were "wlling to work in
the cukes", Wien pressed to identify those of the di schargees who
had been asked to work in the "cukes" and had refused, Norte
admtted not know ng whether, he had ever asked five of those to
work in the cucunbers and that he was not certai n whether six
others had refused. nly as to the "cuates”, Gval do and Joel
Vargas, was Norte certain that he had asked themto work in "cukes"”
and that they had refused. Gsval do Vargas testified that he had
wor ked in cucunbers at Norte "s request and that he had never

refused such work. Mria Iniguez testified that she had worked.

23/ Porfirio Hernandez, one of these five enpl oyees, was anong those
laid off on Qtober 30.
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for Norte in prior years and that she had pi cked cucunbers as wel |
as doing other kinds of work. Aurora Castro testified that she
had worked in cucunbers for Norte and had never refused to do such
work. Armando De La Qruz testified that he had worked in cucunbers
for three days and had never refused to work i n., cucunbers. As to
Enrico Lara, Norte thought that Lara had worked in cucunbers for a
day, but did not want to work there any nore. Lara testified that
he was never asked to and had never refused to work in cucunbers.

| find their testinony to be nore credi ble and worthy of belief

than that of Norte.

Norte at first insisted that seniority was the basis
for his decision as to who was to be laid off. Wien confronted
wth the hirings of ctober 27 and Gctober 30, Norte finally
conceded that seniority was not the only basis used for
determning who was to be laid of f; that "I laid off the ones that
were not wlling to work where | needed them . . . " Gener al
Qounsel then elicited fromNorte the fact that in a statenent nade to
an ALRB agent Norte had said "I attenpted to save the core of ny
crew. That is those who have been with ne for sonme tine as nuch
as eight or nine years. | did not choose those to be laid off on
the basis of pro-union or anti-union sentinment.”" Norte al so
admtted that he had never asserted refusals to work in the-

cucunbers or not

34.



wanting to work in other places as a factor in his decision as to
whomto lay off until his testinony at the hearing on Decenber 23.
Betty Way, working for Respondent as a secretary, had testified
that when Norte had asked her to prepare the termnation checks for
those to be laid off, he told her., that they were being laid of f
because they did not want to join the Teansters. Again when Norte
was confronted wth the hirings of Novenber 3 and Novenber 6, he
ascri bed various reasons for so doing such as either being an "ol d
worker", or "she was sick" or that they are "ol d peopl e who cone
and go. They are in Mexico right now" Al of these reasons are
unconvi nci ng and unacceptable. | believe that these reasons are
nerely pretextual and not the true reasons for Norte's acts and |

so find.

In viewof the hirings by Norte of additional
workers after having decided on the lay-off, both prior to and
after the lay-off, and the unconvinci ng expl anati ons of fered by
Norte, a serious doubt appears to exist as to whether there really
was any economc justification for the lay-off or whether it was
sinply a pretext to get rid of "troubl enakers"; pro-union
synpat hi zers who were conpl aining of violations of the contract
wth the Teansters about the |lack of proper sanitary facilities

and al so creating di sturbances when uni on organi zers
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appeared in the field A though General Gounsel produced no
direct evidence to support such a concl usion, direct evidence is
not required to support a finding to that effect by the Board.

The Board's function is to determne the real reasons for the

| ay-of fs and whether or not the reasons given by the " Respondent
wore pretextual. In so doing, the Board not only has the right
but the duty to consider circunstantial evidence and draw

I nferences therefrominasnuch as direct evidence is not al ways
obtainable. [N. L. R.B. v. PutnamTool Co., 290 F. 2d

663, (C.A.6), 1961; 4SL.R.R. M 2263.] In Radio Gficers Lhion

v. N.L.R.B.,2% the U.S. Suprene Court, in referring to the Federal
Labor Act, stated that "it is also clear specific evidence of intent
to encourage or discourage is not an indispensible elenent of proof of
violation of Sec. 8(a) (3). . . . " | do not believe that
Respondent has adduced sufficient evidence to sustain its contention
that the October 30 |ay-offs were notivated solely by the necessities

of the harvesting situation

prevailing at the tine.2® O the contrary, the credible

evi dence | eads ne to conclude otherw se; that the | awful concerted
activities of the di schargees was the notivating cause for the
Qctober 30 lay-offs and | so find. | further find that in so doing
Respondent di scri mnated agai nst the di schargees in violation of

Section 1153( c) of the Act.

24/ 347 U. S. 17.
25/ It should al so be noted in this connection that Norte testified

that the lay-off of (ctober 30 was a kind of unusual |ay-off and not
the nornmal up and down situation.
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Even assum ng arguendo that an economc need for the |ay-off
existed, it seens to ne that the credi bl e evidence woul d i ndi cate
that Respondent utilized the economc reduction in the work force
as an opportunity for elimnating those workers whom Norte knew or
suspected to be "troubl emakers" and/ or Uhi on synpathi zers and
that Norte's sel ection was nade for that reason and not for the
reasons given by him which | discredit. [Hward Johnson Conpany,
209 N. L. R. B. 1122, 1973; 8 L. R.R. M 1148.] Norte's
testi nony regarding the nethod and the manner in which ha deci ded
who was to be
laid off and who was to be retai ned was evasi ve, contradictory
and not convi nci ng. % The hirings of additional workers by
Norte after he had decided on the lay-offs and after, the layoffs

casts a deep shadow of doubt as to the alleged economc

26/ The testimony of Vela and Norte with respect to two essential
and rel evant matters, namely, the confrontation between O egario,
the Teansters organi zer, Vela and his crew menbers, and al so the
subsequent confrontation of the organizers of both unions in the
field at which time Vela summarily ordered all of the organizers
off the field was contradictory. Wth respect to the latter
incident, Vela testified that he had told Norte what had taken
place. Norte testified that Vela had not told himof this
Incident. | find it difficult to believe that this was so. This
was an incident of serious proportions. Vela testified that it
was getting out of control. Mria Iniguez testified that she was
"trenbling because | was afraid that they woul d hurt each other
with the hoes. . . " . Vela's testinony that he told Norte of
this incident is nore credible and | believe that ha did so.
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justification and Norte's explanations do very, very little

to dispel such doubts.?” While it is true that the Act does
not give the Board license to dictate the nmethod by which an

enpl oyer chooses to reduce its work force, the Board nmay consider
the nethod selected in the same way that it does any enployer's
action affecting enployees where it finds that the action was
taken for a prohibited purpose. The nmethod selected for the
reduction in the work force may itself be evidence of a

di scrimnatory purpose when considered in |ight of the surrounding
circunstances. (N.L.R.B. v. Mdwest Hangar Co., 82 L.R. R. M
2693 (C. A.8), 1973.] The Act protects enpl oyees' rights to
organi ze and bargain collectively and any action taken by an

enpl oyer to thwart that right is violative of the Act. It is for
that reason that | have concluded that even assum ng arguendo that
there existed an economc need for the lay-off, that the credible
evi dence woul d support a finding that the Respondent had so
mani pul ated the choice as to who was to be laid off to achieve a
prohi bited purpose. | would,

27/ Norte was asked by General Counsel, "Now, having already

deci ded that you are going to nmake this big IaK_off of some 15
people-—and it's an unusual one—you told us this was an unusua
one-why did you suddenly decide to hire another five?" Norte's
significant reply was, "Wel |, when |' dropped it down | had to have
an adequate crew. " Norte's testinmony seeking to explain why he
hired additional workers despite the lay-off was to the effect
that those being laid off would not work where he had tic have them
work. However, his "testinony with regard to specific workers was
contradictory and confusing. Several of the dischargees testified
that they had never refused any work assignment and | credit their
testinony.
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based upon the credible testinmony and all of the surrounding
circunmstances, find that there is substantial evidence from

which | could properly infer discrimnatory notive and would find
t hat the Respondent had discrimnated against the dischargees
because of their lawful concerted activities in violation of
Section 1153( c) of the Act.

Respondent's counsel in his brief seeks to justify the
| ay-of f by stating that Norte, in determ ning who should be laid
off on Cctober 30, used several criteria, such as seniority;
wi I I'ingness of workers to do all work and conplete the j ob;
retention of workers who worked for himin the past and were capable
of working in the green onion and radi sh harvest. No evidence at
all was adduced by Respondent as to the willingness of those
retained to do all work and conplete the job and the unwi | lingness
of those being laid off to do all work and conplete the | ob.
Norte's testinony in this regard was conflicting and uncertain while
t hose of the dischargees who testified stated that they had never
refused to do any work which they had been asked to do.
Furthernore, no evidence was adduced by Respondent to establish or
support the contention that those workers being retained were
capabl e of working in the green onion and radi sh harvest and that
t hose being discharged were not capable of so doing. Insofar as

the claimof seniority is concerned, the analysis of the payrolls

by



Respondent's counsel fails to satisfactorily explain the hirings
after the lay-off decision on Cctober 27 and after the [ay-off on
Cctober 30. | believe that it is a post-hoc rationalization and not
at all representative or indicative as to the notivations that
pronpted Norte to act as he did in selecting those who were to be
laid off on October 30. Respondent's defense is not at all
responsive to the facts as disclosed by the credible testinony and
does not stand up to a careful scrutiny of the evidence in the
record considered as a whole and | find that General Counsel has
sustained his burden in establishing that the |ay-off of the

di schargees on Cctober 30 was intended to discourage their union
activities and interfere with, restrain and coerce themin the
exercise of rights guaranteed in Section 1152 of the Act, in

violation of Section 1153(c) of the Act.

In the course of the hearing, counsel for the
Respondent sought to elicit fromthe testinony of the wtnesses that
Benjam n Vargas and his wife, Goria, and Gsval do and Joel Vargas

were professional organizers within the neaning of

Section 1154. 6 of the Act.2 Respondent sought to show t hat

28/ Section 1154.6 of the Act reads as fol |l ows:

"I't shall be an unfair |abor practice for an enpl oyer
or |abor organi zation, or their agents, wlfully to
arrange for persons to becone enpl oyees for the prinary
pur pose of voting in el ections.”
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the Vargas famly, together with Armando De La Cruz had pre-
maturely terninated their enployment at David Freedman Conpany?
during the 1975 harvest to go to work for Herota Bros. in Yuba Gty
for the purpose of voting in an election that was subsequently held
among the enpl oyees of Herota Bros. That there-after, they engaged in
a simlar pattern of enploynent with Respondent. First, Benjamn
and G oria Vargas obtained enpl oynent and then arranged for
Respondent to hire Osval do and Joel Vargas Armando De La Cruz,
Aurora Castro and Maria Iniguez. That shortly thereafter a petition
for an election was hired by the Union. Wiile it is true that

Csval do Vargas and Joel Vargas were ardent Union synpathizers and
sought to persuade their co-enployees to support the Union, there is
no evidence in the record to indicate that in so doing they were
acting as "agents" of the Union or that the Union had "wlfully"
arranged for themto become enployees "for the primary purpose of
voting in elections". The mgratory pattern of the Vargas famly in
1975 was simlar to that of 1974. Osvaldo Vargas testified that

al though they did not work for Herota Bros. in 1974, they had gone
to Yuba Gty that year "to work in the tonatoes". As in previous
years they had worked in the grapes for David Freedman before going

North. Also, it was Ben Vargas,

29/ At that tine there was a col | ective bargai ning agreenent in
effect between the Lhion and David Freednan Gonpany.
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the father, and not Gsvaldo or Joel, who was instrunental in

obt ai ni ng enpl oynent for the others but that again is not

pertinent to the issue nor is it unusual. In the first place, Vel a
testified that when Norte needed additional workers to work in the
field he woul d ask his crew nenbers to recruit such help for him
Again, farmworkers tend to work together as a group formng what
nmay be characterised as "surrogate famlies" and in doing so w |
seek to gain enpl oynent for the other nenbers of the group at the
ranch where they are then enpl oyed. Mria Iniguez testified that
she obtai ned her job that year through the efforts of her sister
who was already working for Norte. In any event, whatever reasons
mght have notivated the Vargas famly to | eave Freednan for Herota
Bros. when they did or to | eave Herota Bros. to work for Respondent
when they did, there is nothing in the record to indicate or even
suggest that they did so as "agents" of the Lhion for the "prinary
purpose of voting in elections". Enployee partisanship in favor of
one union as agai nst another is not prohibited by the Act. To the
contrary, such conduct is protected and di scrimnation agai nst

enpl oyees who nay so conduct thensel ves is prohibited. Attendi ng
uni on neetings, being present at and even participating in uni on

rallies, proselytizing inthe fields do not nake one an "agent"”
of any |abor organization. Neither was there a scintilla of evidence

adduced to show any "wi | ful "
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arrangenent between the Uhion and the Vargas brothers to have them
becone enpl oyees of the Respondent "for the prinary purpose of
voting in elections" or for that matter for any purpose.
Respondent has failed to submt evidence sufficient to support its
contention that the Vargas brothers or any of the other

di schargees were "prof essional organizers" wthin the neani ng of

Section 1154. 6 of the Act and | so find.

For all of the foregoing reasons, | find that Mria
Ce La Luz Iniguez, Joel Vargas, Gsval do Vargas, Dol ores Angul o,
Teresita Angulo, Enrico Lara, Aurora Castro and Arnando N ebl as
De La Luz were discrimmatorily discharged for engagi ng i n | awf ul
concerted activities and that by such di scharge Respondent
di scrimnated agai nst said enpl oyees in violation of Section
1153(c) of the Act.

[11. The Renedy.

Havi ng found that Respondent engaged in certain
unfair l[abor practices within the neaning of Sections 1153( a)
and (c) of the Act, | shall recomend that they cease and desi st
threfromand take certain affirmative action designed to

effectuate the purposes of the Act.



Havi ng found that Respondent unlawfully di scharged
Maria De La Luz Iniguez, Joel Vargas, Osval do Vargas, Dol ores

Angul 0,3 Teresita Angul0,%¥ Enrico Lara, Aurora Castro
And Armando Nieblas De La Luz, | will recomend that
Respondent be ordered to offer theminmmediate and full
reinstatement to their forner or substantially equivalent
job. | shall further recommend that Respondent nake each
and every one of the dischargees whole for any |osses each
of themmy have incurred as a result of its unlaw ul
discrimnatory action b¥ payi ng each of thema sum of noney
each woul d have earned fromthe date of their discharge to
the date that each one is reinstated or offered
reinstatenent, |ess the net earnings of each one, together
with interest at the rate of seven percent per annum and
that 1oss of pay and interest be conputed in accordance with
the fornula used by the N. L. R. B. in F. W Wol worth Conpany
[90 N.L.R.B. 289; 26 L.R. R. M 1185% and in Isis P unbing
and Heating @. [138 N. L. R.B. 716, 1962.]

30/  Respondent contends that no relief be granted to this
enpl oyee because of her failure to appear or testify at the
hearln%. This position is not well taken. The N. L. R. B. has
held that "if the record sustains allegations of unlawf ul _
discrimnation against discharged empl oyees, their testimony is
not a sina qua non for relief under the Act". [Riley Soker
Corp., 223 N.L.R.B. 173, Azprl |'29, 1975.] See also National
Licorice Co. [309 U.S. 362] cited therein.

31/ See note 30 above.

44,



In order to further effectuate the purposes of the Act
and to insure to the enployees the enjoynent of the rights
guaranteed to themin Section 1152 of the Act, | shall further
recommend that Respondent cease and desist front engaging in any

acts which shall in any manner infringe upon those rights.

The CGeneral Counsel urges a conbination of mailing,
posting, hand delivery of notices, and newspaper and radio
advertising to achieve the desired objective of informng the
enmpl oyees that the enployer had been found to have engaged in
unfair |abor practices, has renedied such violations and wll not
engage in further violations with respect to them | do not feel
that these renmedi es sought by the General Counsel woul d effectively
do so. The California Supreme Court in commenting on the problens
of comunicating wth the farmworker, in the case of Pandol &
Sons, ¥ concl uded that "efforts to comunicate wth such persons by
advertising or broadcasting in the local nedia are futile" and
further that "printed nmessages in hand bills, mailing or |ocal
newspapers are equal |y i nconprehensi bl ", Accordingly, | shall
reconmend that Respondent give to each enpl oyee hired up to and
i ncl udi ng-next year's harvest season a copy of the notice attached,
at thetine heis hired. Such

32/ Agricul tural Labor Relations Board v. Pandol & Son [ Cal .
Sup.Ct., Mrch 1l 1975]; see aso Valey Farns, et and [2
A.L.R. B.. 41 .
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notice shall be given both in English and i n Spani sh.

S mul taneously wi th handi ng out such notices, Respondent shall
advi se each enpl oyee that it is inportant that he or she
understand its contents, and to offer, if the enpl oyee so
desires, to read the notice to such person in either English or
Spani sh.

The General (Gounsel al so urges that Respondent be
ordered to award costs to the General CGounsel and the charging
party. In the first place, | believe it inportant to bear, in mnd
that Board action, in seeking to effectuate the purposes of the
Act, should primarily be renedial and not punitive, insuring
agai nst any future violation and naki ng whol e t hose enpl oyees for
any | oss they nay have sustained by reason of the unl awf ul
conduct.®¥ | do not feel that the circunstances of the within
charge are such as to warrant an award of costs. The N. L. R. B.
has awarded attorney's fees and expenses incurred in litigating art
unfair |abor practice charge where it found a "flagrant, repetition
of conduct violative of the National Labor

Relations Act" and then onlv to the charging union and not to

the Board.* Were the acts conpl ained of involved "clearly

33/] N.L.R.B. v. Sven-W Bottling Gonpany of Mam [344 U. S.
344] .

34/ Tidee Products, Inc. [194 N. L. R.B. 1234; 79L. R. R. M. 1175

nodified 79 L. R. R. M. 1692; enforced as nodified 502 F. 2d 349
(D.C. ar].
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aggravat ed and pervasi ve msconduct by the enpl oyer because of
conduct previously found unlawful at the other stores", the

N. L. R. B. reinbursed both the chargi ng union and the Board for

| egal expenses incurred in the litigation.®  Such is not the
situation that is present inthe natter before ne. | cannot
characteri ze Respondent' s defense being "patently frivol ous".

| would therefore not recoomend that the Board award costs

either to the General Counsel or the charging party.3®

Upon the basis of the entire record, the findings of
fact, and conclusions of law and pursuant to Section 1160. 3 of

the Act, | hereby issue the foll ow ng recommended

Respondent, its officers, agents and representatives

shal |

35/ Food Store Enployees Union, No. 347, Amal gamated Meat Cutters v.
N.L.R.B. [476 F.2d 546; cert. granted 414 U. S. 1062; 1973].

36/ Valley Farms, et ano; supra note 32.
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1. CGease and desi st from

(a) Interfering with, restraining or coercing any
of its enployees in the exercise of the rights to self-
organi zation, to form join or assist |abor organizations,
to bargain collectively through representatives of their
own choosing, and to engage in other concerted activities
for the purpose of collective bargaining or other nutual
aid or protection, by interrogating its enployees as to
their nenbership or non-nenbership in the Union or any
ot her labor organization or by threatening themwth |oss
of enpl oynent for joining, assisting or supporting the
Uni on or any other labor organization or in any other
manner, or to refrain fromany and all such activities
except to the extent that such right mght be affected by
an agreement requiring menbership in a |abor organization
as a condition of enployment as authorized in Section 1153
(c) of the Act.

(b) D scouraging nenbership of any of its
enpl oyees in the Union, or any other |abor organization,
by discharging, laying of f, or in any other nanner

discrimnating against individuals in regard to their
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hire or tenure of enpl oynent or any other condition of
enpl oynent, except as authorized in Section 1153 (c) of
the Act.

2. Take the followng affirmati ve action which is

deened necessary to effectuate the purposes of the Act:

(a) dfer to Mria De La Luz |Iniguez, Joel
Vargas, sval do Vargas, Dol ores Angul o, Teresita Angul o,
Erico Lara, Aurora Gastro and Arnando N eblas De La Gruz
I mediate and full reinstatenent to their forner or
substantially equival ent job and make each and every one
of themwhole for any | osses each and everyone of them
nmay have suffered as a result of his or her termnation
I n the nanner described above in the section entitled
"The Renedy".

(b) Preserve and nake available to the Board or
Its agents, upon request, for examnation and copyi ng,
all payroll records, Social Security paynent records,
tine cards, personnel records and reports, and any ot her

records necessary to anal yze the back pay due.
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(c) Gve to each enployee hired up to and
i ncl udi ng the harvest season in 1976 copies of the notice
attached hereto and marked "Appendi x". Copies of this
notice, including an appropriate Spanish translation,
shal | be furnished by Respondent for distribution by the
Regional Director for the Riverside Regional Ofice.
Respondent is required to explain to each enpl oyee at the
time the notice is given to himor her that it is
i nportant that he or she understands its contents, and
Respondent is further required to offer to read the notice

to each enployee if the enpl oyee so desires.

(d) Notify the Regional Director in the
Riverside Regional Ofice within twenty (20) days from
receipt of a copy of this. Decision and of steps Respondent
has taken to conply therewth, and to continue to report

periodically thereafter until full conpliance is achieved.

Dated: October 8, 1976

:-*_-‘-\M"\_' !‘

N ~. /A B

\‘\‘..,_ e |ET\'\"_‘ - : L — e
IRVl NG STONE

ADM NI STRATI VE LAW COFFI CER
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" APPEND X'

NOMCE  TO EMPLOYEES

After a hearing in which all parties presented
evi dence, an Admnistrative Law Gficer of the Agricultural
Labor Rel ations Board has found that we have engaged in
violations of the Agricultural Labor Relations Act, and has
ordered us to notify all persons comng to work for us in the
next harvest season that we w il renedy those violations, and
we wll respect the rights of all our enployees in the future.

Therefore, we are nowtelling each of you, that:

(a) Vé will reinstate Maria De La Luz I ni guez,
Joel Vargas, sval do Vargas, Dol ores Angul o,
Teresita Angul o, Enrico Lara, Aurora Castro and
Armando N eblas De La Quz to their former jobs
and gi ve each and every one of themback pay for
any | osses each and every one of themhad while

each one was of f work.



Dat ed:

(b)

(c)

V¢ w il not question any of our enpl oyees about

their support of the Uhited FarmVWrkers of America,
or any other |abor organization or threaten any of our
enpl oyees with | oss of enpl oynent for joining,
assisting or supporting the Uhited FarmVWrkers of

Arerica, or any other |abor organi zation.

Al our enpl oyees are free to support, becone or
remai n nenbers of the Uhited Farm VWrkers of Ameri ca,
or any other labor organization. Qur enpl oyees nmay
wear union buttons or pass out and sign union
aut hori zation cards or engage in other organi zati onal
efforts including passing out literature or talking to
their fell ow enpl oyees about any union of their own
choice provided that this is not done at tines or in a
manner which wll interfere wth their doing the job
for which they were hired. VW wll not discharge, |ay
of f, or in any nanner interfere wth the rights of our
enpl oyees to engage in these and other activities which

are guaranteed themby the Agricultural
Labor Rel ations Act.

S gned:
MAGE O TGSTADQO, | NC.
By

(title)
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