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Thi s deci sion has been del egated to a three-nenber panel. Labor
Gode Section 1146.

n Decenber 29, 1976, the decision of Admnistrative Law
Gficer, Leo Veiss, was ordered transferred to the Board. The Respondent,
Charging Party, and General (ounsel all filed tinely exceptions.

Havi ng revi ewed the record, we adopt the law officer's findings,
concl usi ons and recommendations to the extent consistent wth this opinion.

The testinony of the w tnesses presented by both the General
Gounsel and the Respondent established that on three separate occasi ons on
Septenber 29 and 30, 1975, the Respondent prevented representatives of the
United FarmWrkers of Anrerica, AFL-AQ fromentering its premses for the
pur pose of engaging in organi zational activity anong the Respondent's
enpl oyees by naking citizens' arrests of union organizers on his property.

The ALOfound this to be in violation of 8 Gal. Admn. Gode Section 20900,



nore commonl y known as the "access rule."” The ALOfurther found that the Respondent's
violations of 8 Cal. Admn. Gode Section 20900 were unfair |abor practices wthin the
neani ng of Section 1153 (a) of the Act, V& agree wth these findings.

The Respondent clai ns that evidence concerning alternative neans of access

shoul d have been considered. Ve uphold the ALQ Agricultural Labor Rel ati ons Board v.

Superior Gourt (1976) 16 Cal. 3d 392, cert., denied Uus  (1976).

The Respondent further excepted to the ALOs finding that the distribution of
literature is sufficiently related to the | anguage of the access rule to be reasonably
included wthinit. VW have already determned that the distribution of literature is
“fully within the sweep of our rule as it furthers the goal of effectively informng
agricul tural enpl oyees about the issues inpacting upon the question of unionization."

Tex-CGal Land Managenent, Inc. , 3 AARB Nb. 14 at p. 16 (1977).

The Respondent excepted to the ALOs finding that the conduct of the
Respondent on its premses on Septenber 29 and 30, 1975 constitutes interference,
restraint and coercion of its enployees in the exercise of rights guaranteed to them by
Section 1152 of the Act, and is therefore an unfair |abor practice under Section 1153(a)
of the Act. V& have already determned that violations of the access rule constitute

unfair |abor practices under our Act. Tex-Cal Land Managenent, supra, Pinkham Properties,

3 ALRB No. 16 (1977).
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The Charging Party excepted to the ALOs failure to conclude that the events at
the Dul cich property on Septenber 29, 1975, constituted an unfair |abor practice within the
neani ng of Section 1153(a) of the Act; to the ALOs conclusion that even if an unfair |abor
practi ce had been coomtted on this occasion it woul d
nerely be cumul ative and woul d affect neither the findings, conclusions nor renedies in
this matter; and to the ALOs decision to dismss this allegation of the conplaint based
on his opinion that it would only be cunul ative. V& do not agree wth the ALOthat a
finding of an unfair |abor practice woul d necessarily have been
cumul ative or his conclusion that that is a basis on which to dismss an allegation of a
violation of our Act. Based on our review of the entire record we have determned that the
burden of proof that Vince Dul cich was acting either as an agent of or supervisor for Jack

Pandol and Sons, Inc., when he nade a citizen's arrest of union organizers on his property

on Septenber 29, 1975, has not been net. W& therefore dismss the allegation on this
basi s.
The Renedy
V¢ nodify the terns of the ALOs recommended renedies in the foll ow ng respects:
(1)) To the ALOs proposal that a notice be posted at its premses for a period
of 90 consecutive days to be determned by the regional director, we add the requirenent

that it al so be posted within seven days follow ng the service of this decision until
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the results of the election in 75~RG86-F are certified. These notices
shal | be posted at the pl aces specified as appropriate by the regional
director after a review of the Respondent's properti es.

(2) Ve order that the Respondent mail a copy of the notice, in
both English and Spanish, to all of the enployees |listed on its naster
payrol | for the payroll period i medi ately preceding the filing of the
Petition for Certification on Qctober 2, 1975. These notices shall be nail ed
w thin seven days follow ng the service of this decision

(3) V¢ nodify the ALOs proposal regarding the reading of the
notice to order that this notice be read on conpany tine to all the enpl oyees
enpl oyed at the. tinme the regional director determnes the notice shall be
read, by a conpany representative or by a Board agent, and that the Board
agent be accorded the opportunity to answer questions whi ch enpl oyees m ght
have regarding the notice and their rights under Labor Code Section 1152.

(4 Inthe event there is a run-off election in Case No. 75-RG
86-F we further order an additional reading in English and in Spani sh of the
notice prior to the tine the runoff electionis held. This notice shall be
read on conpany tine to all the enpl oyees enpl oyed at the tine the regi onal
director determnes the notice shall be ready, by a conpany representative or
by a Board agent, and that the Board agent be accorded the opportunity to

answer questi ons whi ch enpl oyees mght have regard-

YI'n Case Nb. 75-RG-86-F the chal l enged ballots are deterninative of the
results of the election. Because we have not yet issued our decision on
challenged ballots in that case it is unclear at this time whether or not a
run-off election wll be necessary before the results of the election in that
case can be certified.
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ing the notice and their rights under Labor Gode Section 1152.

(5 Ve order that upon the UPWs filing of a witten notice of intention
to take access pursuant to 8 Cal. Admn. Gode Section 20900(e) (1) (B) the URWshal |
have the right of access as provided by 8 Gal. Admn. Code Section 20900(e) (3)
wthout restriction as to the nunber of organi zers. This right of access shall
enconpass four thirty-day periods wthin the twel ve nonths foll ow ng the issuance of
this decision and shall be effective wthout regard to the date of certification of
the results of the election in Case No. 75-RG 86-F.

(6) Ve order that during any thirty-day period i n which the UFWexer ci ses
its right to take access the Respondent shall provide the UFWw th an updated list of its
current enpl oyees and their addresses for each payroll period. W further order that such
lists shall be provided w thout requiring the UPWto nake a show ng of interest.

(7) Ve order that the regional director be notified, inwiting, wthin 10
days fromthe date of service of this Oder, what steps have been taken to conply herew th.
Upon request of the regional' director, the Respondent shall notify himthereafter, in

witing, what further steps have been taken to conply herewth.

(1117777
(1177777777777
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CROER

Respondent JACK PANDCL AND SONS, INC, its officers, agents,
successors, and assigns, shall:
1. Gease and desist from

(a) Denying access to Respondent's premses to
organi zers engaging in organi zational activity in accordance wth the
Board s access regulations. 8 Cal. Admn. Code Sections 20900 and 20901
(1976) .

(b) Interfering wth, restraining and coercing its
enpl oyees in the exercise of the rights guaranteed in Section 1152 of the
Act.

2. Take the follow ng affirnative action which is
necessary to effectuate the policies of the Act.

(a) Post immediately at its premses copies of the
attached NOTl CE TO WIRKERS. The regional director shall reviewa list of
the properties provided by the Respondent to himand shal |l designate the
| ocati ons where the attached NOTl CE TO WIRKERS shal | be posted by the
Respondent. Such locations shall include, but not be limted to, each
bat hr oom wher ever | ocated on the properties, utility poles, buses used to
transport enpl oyees, and other promnent objects wthin the view of the
usual work places of the enpl oyees. opies of the notice shall be furnished
by the regional director in Spanish, English and other appropriate
| anguages. These notices shall remain posted until the results of the
election in Case No. 75-RG86-F is certified. Thereafter these notices are

again to be posted throughout the Respondent's 1977-78
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harvest season or for 90 days, whichever period is greater. The
Respondent shal | exercise due care to replace any notice whi ch has been
altered, defaced or renoved.

(b) Have the attached notice read in English and in Spani sh on
conpany tine to all the enpl oyees enpl oyed at the tine the regi onal director
determnes the notice shall be read, by a conpany representative or by a
Board agent at a tine the regional

director determnes appropriate. The regional director wll deter-
mne a reasonabl e rate of conpensation to be paid by the Respondent
to all non-hourly wage enpl oyees to conpensate themfor tine | ost
at this reading and question and answer period. The Board agent is
to be accorded the opportunity to answer questions whi ch enpl oyees
mght have regarding the notice and their rights under Labor Code
Section 1152.

(c) Inthe event there is a run-off election in Case No. 75-RG
86-F the attached notice shall be read on conpany tine in English and
Spani sh to all enpl oyees enpl oyed at the tine the regional director
determnes the notice shall be read, which tinme nust be prior to the run-off
el ection. The regional director wll determne a reasonable rate of
conpensation to be paid by the Respondent to all non-hourly wage enpl oyees
to conpensate themfor tine lost at this readi ng and questi on and answer
period. This notice shall be read by a conpany representative or by a Board
agent and the Board agent is to be accorded the opportunity to answer
questions the enpl oyees may have regarding the notice and their rights under

Labor Gode Section 1152.
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(d) Mail a copy of the attached notice, in both English and
Spanish to all of the enployees |isted on its nmaster payroll for the payroll
period i medi ately preceding the filing of the petition on Cctober 2, 1975.
These notices shall be nailed wthin seven days foll ow ng the service of
thi s deci sion.

(e) Provide the UFWwith a list of the names and | ast known
addresses of those enpl oyees listed on its naster payroll for the payroll
period i medi ately preceding the filing of the petition for certification on
Qct ober 2, 1975.

(f) Uon the UFWs filing of a witten notice of intention to
take access pursuant to 8 Gal. Admn. Code Section 20900(e) (1)(B), the UFW
shal | have the right of access as provided by 8 Cal. Admn. Code Section
20900(e) (3) wthout restriction as to the nunber of organizers.; This right
of access shall enconpass four- thirty-day periods wthin the twel ve nont hs
followng the issuance of this decision and shall be effective w thout
regard to the date of certification of the results of the election in Case
No. 75-RG 86-F.

(g0 During any thirty-day period i n which the UPWexercises its
right to take access the Respondent shall provide the UFWw th an updat ed
list of its current enpl oyees and their addresses for each payrol | period.
Such lists shall be provided wthout requiring the URWto nake any show ng
of interest.

(h) Notify the regional director, inwiting, wthin 10 days
fromthe date of service of this Qder, what steps have been taken to conply
herewith. Upon request of the regional director the Respondent shall notify

himperiodically thereafter, in
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witing, what further steps have been taken to conply herewth.

ITIS FURTHER CROERED that the Consol i dated Conpl ai nt herein is
dismssed insofar as it alleges violations of the Act by the Respondent
through the conduct of Vince Dulcich, at the farmoperated by his famly, on

Sept enber 29, 1975.

Dated: April 5, 1977

GRALD A BROM Chai r nan

R CHARD JGH\SEN JR, Menber

RONALD L. RJ Z, Menber
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NOTI CE TO WIRKERS

After a trial where each side had a chance to present their
facts, the Agricultural Labor Rel ations Board has found that we interfered
wth the right of our workers to freely decide if they want a union. The
Board has told us to send out and post this Notice.

V¢ wll do what the Board has ordered, and also tell you that;

The Agricultural Labor Relations Act is alaw that gives
all farmworkers these rights:

(1) to organize thensel ves;

(2) toform join or help unions;

(3) to bargain as a group and choose whomthey want to speak
for them

(4 to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5 to decide not to do any of these things.

Because this is true we promse that:

VE WLL NOT prevent or interfere wth union organi zers from
comng onto our land to tell you about the union when the law allows it;

VE WLL NOT interfere wth your rights to get and keep union

papers and panphl et s.

Dat ed:
JACK PANDCL AND SONS, | NC

(Representative) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE 1!
3 AARB N0 29 - 10-



BEFCRE THE AR GLLTURAL LABCR RELATI ONS
BOARD
GF THE STATE GF CALI FORN A

Case Nos. 75-CE-86 F
75-CE-89 F

PANDCL & SONS

and

N TED FARM WIRKERS CF
AMR CA AFL-AO

e N N e N N N N N N

Ron G eenberg, and
Véndy S oan, Esgs.,
for the General Gounsel .

Joseph Herman and
M chael J. NMachine, Esq., of
Seyfarth, Shaw Fairweat her &
Geral dson, for the Respondent.

Barry Wnograd, BEsq.,
and J.D Patrick, for
the Charging Party.

PRCOPCEED REPCRT
Satenent of the Case

LEOVWAESS, Administrative Law Gficer: The United Farm
VWrkers of Anerica, AFL-A O (hereinafter called "the Unhion"), having
filed two charges in this natter wth the Agricultural Labor Rel ations
Board agai nst Pandol & Sons (hereinafter called "the Respondent™), the
Board i ssued an Order Gonsol idati ng Cases and a (onsol i dat ed Conpl ai nt
and Notice of Hearing, dated Qctober 2, 1975. The Gonsol i dat ed
Conpl aint al | eges that the Respondent engaged in various acts of
interference wth, and restraint and coercion of, its enployees in the
exercise of their rights guaranteed in Section 1152 of the
Agricultural Labor Relations Act, and thereby viol ated Section 1153(a)
of the Act. Such interference, restraint, and coercion are alleged to
have occurred as a result of the Respondent’'s denial "to
representatives of the Uhion, access to its premses for the purpose
of engaging in organi zational activity wth respect to its enpl oyees
i n accordance wth Section 20900 of the Board' s regul ations. "



~ The Respondent filed an Answer to the Consolidated.
Conpl aint, denying its substantive all egati ons and t he conm ssion of
unfair | abor practices.

Pursuant to the Notice of Hearing, these consolidated cases
were tried before ne in Bakersfield, CGalifornia, on Cctober 13, 1975.
Uoon the entire record nade in this proceeding and ny observati on of
the deneanor of the wtnesses, and after due consideration of the
briefs filed by the General Gounsel and the Respondent, | nake the
fol | ow ng:

FH ndi ngs of Fact
| . The Respondent

The Respondent admts that it is an agricul tural
enpl oyer wthin the neani ng of Section 1140.4(c) of the Act.

[1. The Whion

The record shows that the Uhion is a nenbership
organi zation chartered by the AFL-AQQ that-it has | abor contracts
wth agricultural enployers under which it represents their enpl oyees
for the purposes of collective bargai ning and grievance handling. |
find that the Lhion is a | abor organi zati on w thin the neani ng of
Section 1140.4(f) of the Act.

[11. The All eged Unfair Labor Practices

O August 29, 1975, The Board adopt ed an ener gency
regul ation entitled "Access to Wrkers in the Felds by Labor
QO gani zations." This regul ation reads, in part, as follows: ¥

5. ...the Board will consider the rights of enpl oyees
under Labor Code Sec. 1152 to include the right of access
by union organi zers to the premses of an agricul tural
enpl oyer for the purpose of organizing, subject to the
followng limtations:

a. Qganizers nay enter the property of an enpl oyer
for atotal period of 60 mnutes before the start of work
and 60 mnutes after the conpl etion of work to neet and
talk wth enployees in areas i n whi ch enpl oyees congregat e
before and after working.

1/ 8 Gal. Adm Code, Part I, Ch. 9, Sec. 20900(5)a-e.



b. In addition, organi zers nay enter the enpl oyer's
property for a total period of one hour during the working
day for the purpose of neeting and tal king wth enpl oyees
during their lunch period, at such |ocation or |ocations
as the enployees eat their lunch. If there is an
establ i shed | unch break, the one-hour period shall include
such lunch break. If there is no established | unch break,
the one-hour period nay be at any tine during the working
day.

c. Access shall be limted to two organi zers for each
work crew on the property, provided that if there are nore
than 30 workers in a crew, there may be one additi onal
organi zer for every 15 additional workers.

d. UWoon request, organi zers shall identify thensel ves
by nanme and | abor organization to the enpl oyer or his
agent. QOgani zers shall al so wear a badge or ot her
designation of affiliation.

e. The right of access shall not include conduct dis-
ruptive of the enployer's property or agricultural operations,
including injury to crops or nmachi nery. Speech by itself shal
not be considered disruptive conduct. O sruptive conduct by
particul ar organi zers shall not be grounds for expelling
organi zers not engaged in such conduct, nor for preventing
future access.

The Gonsol i dated Conpl aint al |l eges that the Respondent viol ated
t he above-descri bed energency regul ati on on Septenber 29 and 30, 1975,
when, on three separate occasions, it sought to prevent representatives
of the Union fromentering its premses for the purpose of engaging in
organi zational activity anong the Respondent's enpl oyees, thus
“...interfering wth, restraining and coercing its enpl oyees in the
exercise of the rights guaranteed in Section 1152 of the Act."

Section 1152 reads, in part, as fol | ows:

Enpl oyees shal | have the right to self-organization, to
form join, or assist |abor organi zations, to bargain

col l ectively through representatives of their own
choosing, and to engage in other concerted activities for
t he purpose of collective bargaining or other nutual aid
or protection, and shall also have the right to refrain
fromany and all such activities..

Section 1153(a) of the Act nakes it an unfair |abor
practice for an agricultural enployer to interfere with, restrain,
or coerce agricultural enpl oyees in the exercise of the rights
guaranteed in Section 1152,



deput y,

O Septenber 29, 1975, at noon, Linda Zw ck, an organi zer

for the Lhion, drove to the Respondent’'s property wth three ot her

Lhi on organi zers. There were approxi natel y 80 enpl oyees in the Respondent's
work crew, but they were not actually working at the tine. Sone were
.having lunch, while others, having conpl eted their day's work, were
preparing to |l eave the property. Zw ck was wearing a Uhion identification
badge on her outer clothing.

As Zw ck began wal king toward a group of workers on the property,
she was approached by Matt Pandol, a partner in the Respondent's busi ness,
who told her to leave the premses. She did not do so, but continued to wal k
toward the workers. Sheriff's officers then arrived and Matt Pandol nade a
citizen's arrest of the Union organi zers, Including Zw ck.

At approxinately 6:30 a.m the follow ng norning, Septenber 30,
1975, Zwick returned to the Pandol property wth four other Union
organi zers. The work shift was to begin at 7:.00 a.m and the enpl oyees were
just beginning to arrive. There were approxi nately 80 people in the work
crew Sone sat in their cars, while others were wal king around. Zw ck was
wearing her Union identification badge. She and the ot her organi zers began
tal king to the enpl oyees when Matt Pandol cane by and told themto | eave.

As this conversation was goi ng on, 2w ck and Pandol noti ced
a Sheriff's car cruising by on the road. Pandol flagged down the

spoke to him and then acconpani ed the deputy back into the field.
It was at this tinme that Pandol effectuated a second citizen' s arrest
of Zw ck and the ot her organi zers who acconpani ed her.

That sane norning, Septenber 30th at 6:30 a.m, while Zw ck
and her group of organizers was tal king to one crew of enpl oyees, a
Lhi on organi zer naned Wl liamBerkowtz and two others were talking to
anot her crew of Pandol & Sons enployees in a different field of the sane
property. Berkow tz was wearing several Uhion identification badges. The
crew he was approachi ng consi sted of at |east 60 enpl oyees who were
preparing to start work. The organi zers spoke to the peopl e, distributed
leafl ets, and attenpted to obtain nanes and addresses so that they coul d
visit enpl oyees at their hones.

Wil e engaged in this activity, Berkowtz and the other organi zers
wer e approached by Matt Pandol and told, "Get out, get out. You are
trespassing. Get out." (he of the organi zers attenpted to explain that they
had a legal right to be there to talk to the workers. Another told Pandol
that there had been a CGalifornia Suprene Gourt decision a few days earlier
whi ch permtted Whion organi zers access to the fields. But Pandol repeated
his statenent that they were trespassi ng and shoul d get out.

The organi zers did not obey Pandol s orders, but
continued their organizing efforts. As they prepared to | eave
the premses, however, just before 7:00 a.m, Natt Pandol
effectuated a citizen's
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arrest of Berkow tz, another organi zer naned Her nandez, and
ot her organizers as well. Pandol testified that he nade 12
citizens' arrests on the three occasions described above.

On the previous day, Septenber 29th, at approxinately 11: 30
a.m, lhion Oganizer Debra Vol Il ner and two ot her organi zers appear ed
at a farmoperated by a famly nanmed Dul ci ch, which was approxi nat el y
two or three mles fromthe previously described Pandol & Sons
property. At noon, she and an organi zer naned Vera Qruz entered the
fields and began tal king to the enpl oyees who were eating | unch. They
al so handed out leaflets. As they were doing this, a man naned M nce
Dul cich drove up to themin a pickup truck and told them "I want you
off ny property.” They refused to | eave, arguing that they had a | egal
right to be there and "...the people on the inside had a right to
listen to what we had to say.” He continued to insist that they | eave
and, when they failed to do so, nmade a citizen's arrest in the presence
of two Sheriff's deputies, who took theminto custody.

There is surprisingly little conflict in the evidence
concerning the rel evant issues herein. Wtnesses for both the General
Gounsel and the Respondent have corroborat ed each ot her concerning the
events of Septenber 29 and 30, 1975; the | ocations where they occured,
the tinme of day, who participated, what was said (to whomand by whon),
and the outcone of each incident. For this reason, | have not been
required to make credibility resol utions concerning the testinony in
order to arrive at a clear picture of what happened.

Matt Pandol, a partner in the Respondent's business and
one whose conduct is legally attributable to the Respondent, took
it upon hinself to e ect Lhion organizers from the Respondent's
property when they appeared for the purpose of speaking to
enpl oyees concerning the possibility of unionization. H did this
first by insisting that they |leave the property and, when they
failed to heed his instructions, by subjecting themto citizen's
arrest.

The Respondent general |y does not deny engagi ng i n the conduct
whi ch has been heretofore described. It does deny, however, that such
conduct constitutes a violation of the Act and bases its defense on a
nunber of grounds di scussed hereafter.

The first contention of the Respondent is that the Board' s
previ ousl y- quot ed energency regul ati on -- commonly known as the
access rule -- isinvalidinthat it violates the Constitution of
the Lhited Sates, the Constitution of the Sate of Galifornia,
Section 602 of the CGalifornia Penal Code (the trespass statute), and
the Agricultural Labor Relations Act itself.

Next, the Respondent contends that even if the access rule is
valid, it was not violated in this case because the Union had avail abl e
toit other effective neans of communicating wth the enpl oyees, naki ng
access to the enpl oyer's property unnecessary to effectuate the purposes
of the Act or to protect the rights of the enpl oyees under Section 1152.
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Subsequent to the filing of briefs inthis natter by the
parties, every single one of these argunents was consi dered by the
CGalifornia Suprene Gourt and rejected. 2J The Gourt's rulings control
here and I, therefore, reject all of the Respondent's contentions
descri bed above.

Adoption of the access rule was a valid exercise of the
powers del egated to the Board by the Legislature in the course of
enacting the statute under which it operates. The fact that, inthis
particul ar case, the Lhion may have had available to it alternate
ef fective neans of conmunicating with the enpl oyees is irrelevant. ¥

Curing the course of the hearing, and over the strenuous
objections of the General CGounsel, | permtted the Respondent to
I ntroduce evi dence concerning alternate means of access available to
the Whion to reach the enpl oyees. In view of the above-cited decision
of the CGalifornia Suprene Gourt, | find that such evi dence shoul d
have been excluded. | find that the General Gounsel's obj ections were
i nproperly overrul ed. The General Counsel having preserved his
exceptions to ny rulings at the hearing, | now sustain his exceptions
and obj ections. The testinony in the record concerning availability
of alternate neans of communi cating wth enpl oyees i s hereby
stri cken.

The Respondent further contends that even if the access rule is
valid, it allows non-enpl oyee organi zers to cone on an enpl oyer's
property only to solicit enployees, not to distribute literature.
According to the Respondent, this is the rule foll owed by the NLRB (whi ch
nust al so be followed by the ALRB), it conforns to the | anguage of the
rule itself, and it fulfills the intentions of the Board as stated in the
di scussions | eading up to adoption of the access rule. S nce the
organi zers herein admtted that they distributed |eaflets, the Respondent
argues that they did not cone wthin the protection of the access rule
and were not legally on the Respondent's property.

As to its NLRB position, the Respondent relies on a |line of NLRB
deci si ons whi ch di stingui sh between the treatment of work areas and non-wor k
areas. ¥ Bvery single case cited by the Respondent relies on this
distinction. It is obvious, too, that the NLRB and the courts, in review ng
this question, picture a typical industrial plant where the distribution of
literature may result in work disruptions or fire hazards. Watever nay have
been the consi derations whi ch convinced the NLRB to adopt such a position, it
Is clear that the Agricultural Labor Relations Board has not done so.

N

Agricultural Labor Relations Bd. v. Superior Court, 16 C 3d
392 (3-4-76), cert, den. U STSup. ., 10-4-76
¥ Qupra, p. 410 ff.
¥ Patio Foods v. NLRB, 415 F. 2d 1001 (C A 5, 1969); Seng
Gonpany,
210 NLRB 129 (1974); Soddard-Quirk Mg. Go. 138 NLRB 615 (1962).




Section 5(a) of the access rule states as foll ows:

QO gani zers nay enter the property of an enpl oyer for
a total period of 60 mnutes before the start of work and
60 mnutes after the conpletion of work to neet and tal k
wi th enpl oyees in areas in whi ch enpl oyees congregat e
before and after working. ("Enphasis added).

Section 5(b) of the access rule states as foll ows:

In addition, organizers nmay enter the enpl oyer's property
for atotal period of one hour during the working day for the
pur pose of neeting and tal king wth enpl oyees during their
| unch period, at such |ocation or |ocations as the enpl oyees
eat their |unch (Ewphasi s added).

These provi sions al | ow non-enpl oyee organi zers to go where the
enpl oyees are |ocated at the designated times. If enpl oyees congregate
at their work pl aces before the shift begins or after it is over, or if
they eat their lunches there, union organi zers have a legal right to
approach themthere. It is the tine which controls, not the place. S nce
the ALRB does not consider the distinction between work areas and non-
work areas to be a vital one, there appears to be no reason to prohibit
the distribution of literature-on the enployer's premses, regardl ess of
whether this is done in a work or non-work area.

Nor do | find nerit in the Respondent’'s contention that
"...the ALRBis bound to follow NLRBrulings inthis matter. Section
1148 of the Act declares, "The board shall follow applicabl e precedents
of the National Labor Relations Act, as anended."” As the ALRB has not
found NLRB precedents concerning the distinction between work and non-
work areas to be "applicable" to admnistration of the Act, it is not
bound to fol | ow NLRB precedents on the subject. ¥

| find further that the Respondent's reliance on the | anguage
of the rule is |ikew se msplaced. Wile it is true that the rule
nentions only “to nmeet and tal k," rather than specifying other neans of
comuni cation such as handing |l eafl ets to the enpl oyees, the |anguage
nust be reasonably construed. | find that the distribution of literature
is sufficiently related to the | anguage of the rule as to be reasonably
included withinit. Qnly a specific exception, such as the NLRB' s
di stinction between work and non-work areas, coul d support the
Respondent's position. | have already found that this distinction does
not apply herein and it, therefore, cannot aid the Respondent's
ar gurrent .

Wth the rejection of the distinction betwen work and non-
work areas, the Respondent's argunent that the Board did not intend to
allowdistribution of literature falls as well. Satenents of Board
Menber s




during discussions |eading to adoption of the access rule, which are
now cited by the Respondent, all deal wth disruptive activities on the
enpl oyer's premses. Board Menbers were careful to avoid any inference
that adoption of the access rul e condoned viol ence or other disruption
of the enployer's operation. But unless distribution of leaflets is to
be considered inherently disruptive, the Menbers' statenents do not

deal wthit at all. The NLRB does consider the distribution of
literature to be inherently disruptive, but only when done in the work
areas of the enployer's premses. That viewis inapposite here.

Finally, | nust reject, as being w thout evidentiary foundation 1n the
record, the Respondent’'s argunent that a Union |eafl et (Respondent's Exhibit 5) was
so "...defamatory and potentially inflammatory” as to warrant the Respondent in
ej ecting the organi zers fromits property. First of all, there is no evidence in the
record that the leaflet was distributed on the Respondent's property on the days in
guestion. There is evidence that it was distributed on the Dul cich property, but
that isirrelevant for reasons which will be stated below In any event, | have
examned the leaflet in question and find that its contents are neither so insulting
to the Respondent nor so inciting to the enpl oyees as to justify barring organi zers
who distribute it fromthe Respondent's prem ses.

WUoon all of the foregoing and upon a preponderance of the
testinony taken before ne in this matter, | find that the conduct
of the Respondent at its own premses on Septenber 29 and 30, 1975,
constitutes interference, restraint and coercion of its enpl oyees
in the exercise of the rights guaranteed to themby Section 1152 of
the Act and is, therefore, an unfair |abor practice under Section
1153 (a) of the Act.

The (onsol i dated Gonpl ai nt al so al |l eges that the Respondent
violated the Act by virtue of the conduct of Mince Dulcich, at the farm
operated by his famly, on Septenber 29, 1975, between 11:30 a.m and
noon. Dulcich is not named as a respondent in this case, but as a
supervi sor or agent of the Respondent herein, Pandol & Sons.

A consi derabl e amount of testinony was presented by the General Gounsel and
the Whion dealing with the interlocking relationships of Dulcich and Pandol. There
are famly ties, business arrangenents, consulting activities, and other types of
relationships. It is not clear fromthe record, however, whether Pandol & Sons is
the true owner of the Dul cich business, or whether the two busi nesses constitute a
singl e enpl oyer for purposes of the Act, or whether Mince Dulcich was actually a
supervi sor or agent for Pandol & Sons. In any event, | find it unnecessary to
resol ve these issues because, at best, a finding in favor of the General Counsel
woul d nerely be cumul ative and woul d affect neither the findings, conclusions, nor
renedies inthis matter. Accordingly, | wll recommend dismssal of this allegation
of the Consol i dated Conpl ai nt.



V. The Renedy

Havi ng found that the Respondent has engaged in certain
unfair labor practices, | wll recommend that it cease and desi st
therefromand take certain affirnative action designed to
effectuate the policies of the Act.

In addition, the General Gounsel has listed ten itens of
affirnmative relief which he proposes for adoption in this
proceeding to remedy the unfair |abor practices commtted by the
Respondent. | shall address these specific requests of the General
Gounsel .

The General Gounsel proposes that the Board's notice in this
case be communi cated to the enpl oyees in three different ways.

- Posting of the noti ce.
- Mailing of the notice to enpl oyees' hones.
- Reading of the notice to enpl oyees.

Posting of the notice is a custonary renedy and presents no
special problens in this case. Miiling and readi ng of the notice have
bot h previ ously been used on occasi on by the NLRB when it thought that
a conventional posting woul d be i nadequat e because of the scattered
nature of the work force, illiteracy or |anguage problens, or the
force of the enployer's coercive influence. | find all three el enents
generally present in the agricultural areas of the state of CGalifornia
and expressly find thempresent in the instant case.

Wse of all three methods of communi cating the Board s Notice
wll nake it nore likely that each individual enployee wll be reached
in at |least one, or perhaps nore, of the ways. This is a desirabl e

result. | find, therefore, that these renedies are appropriate inthis
case because they are necessary to effectuate the policies of the Act.
I wll, accordingly, recommend that the Board adopt the General

Qounsel ' s proposed renedies in these respects. ¢

9 Invalley Farns and Rose J Farns, 2 ALRB Nbo. 41 (1976), the Board
deni ed the General (ounsel's request for posting a notice on the ground
that there was no central gathering place for enpl oyees whi ch woul d be
appropriate for posting. It denied his request for nailing copi es of
the notice on the ground that the Respondent did not have the hone
addresses of the enployees. And it denied his request for a readi ng of
the notice to a neeting of enpl oyees on the ground that reinstatenent
of anillegally discharged enpl oyee, together wth paynment to hi mof
back pay, woul d gi ve the enpl oyees adequate assurance that the
Respondent woul d not retaliate agai nst themfor union activities.

What ever nay be the nerits of the Board s position in that case, the
record in this case does not show the existence of the el enents upon
which the Board relied there. | find Valley Farns, therefore, not
control ling, on these points.
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The General (ounsel al so requests that the Respondent be
required to furnish a list of the nanes and addresses of its enpl oyees
tothe Lhion. Inviewof the fact that this has becone standard
procedure in all ALRB natters upon the filing of an election petition, I
see little reason for denying this request herein. | feel it is a
particul arly appropriate remedy where the Respondent's unfair | abor
practices, as they did here, interfered with the Lhion's efforts to
conpile such a list by directly contacting the enpl oyees.

Anot her request by the General (ounsel is that the
Respondent 'be required to file periodic reports illustrating
conpliance wth the Board's Oder, "...under penalty of perjury." If
all he neans by that is the type of report usually required by the
NLRB, he is entitled toit and | wll grant his request. It is ny
understanding that one is required to tell .the truth when naki ng
such reports, but I do not knowif it is perjury to fail to do so.
Perjury is a very conpl ex subject. If the General Gounsel is seeking
to transforman unfair |abor practice into a crimnal offense by use
of the term"perjury,” he is not on strong ground. The requi renent
for the filing of periodic conpliance reports wll not contain the
expression "...under penalty of perjury,” but this will not weaken
the requirenent to tell the truth.

The General Counsel further requests that the Respondent's
bul l etin board be nmade available to the Uhion so that it nay post
notices. | find nothing in the Act which contenplates that a canpai gni ng
uni on shal | have such a device available to it for the purpose of
recruiting nenbers. The access rule is a detailed grant of a Lhion's
right to canpaign on the enployer's property and it does not include the
use of bulletin boards. |I find the General Gounsel's request
| nappr opri at e.

| nust |ikew se reject the General Qounsel 's proposal that
| recomrend " Conpensation for such enotional distress as Chargi ng
Party nay have suffered.” S nce the Charging Party herein is the
Lhited FarmVWrkers of Anrerica, an incorporeal institution which, to
the best of ny know edge, is incapabl e of suffering enotional
distress, just as it is incapable of being happy or sad, or crying
or laughing, | find this prayer of the General Gounsel not to be
wel | -t aken.

Anot her el enent of the relief prayed for by the General Counsel
I's "Expansion of the Lhited FarmWrkers Lhion's right to access on
enpl oyer's property prior and during next peak season.” | amnot sure
what is neant by that, but | find no legal authority to grant
"expansion.” M/ recommended Order will contain a provision requiring the
Respondent to allowthe Union to exercise its rights under the access
rule. This is what the Respondent previously denied to the Unhion and
thisis what the Lhionis entitled to. No argument has been nade by the
General (ounsel to show why nore than this is appropriate nor has any
evi dence been presented to support the request. It is, therefore,
deni ed.
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The General CGounsel al so proposes that the Respondent be
directed to nake "a public apology" to its enployees. | find this to
be an extraordi nary suggestion. | amnot aware that such renedi es
have been available in the Lhited States since the Puritans took
down their stocks and pillories and stopped brandi ng adul tresses. ”
Himliation of violators has no place in the enforcenent schene of
this Act. Even the nost heinous crimnal offenders are not puni shed
by being required to publicly apol ogize to their victins. Certainly,
the violators of a civil statute should not be treated in a nore
scornful manner. | reject this prayer of the General Counsel .

The last of the General (ounsel's ten requests is best
described, | think, by quoting it in full.

Rei nbur senent by the enpl oyer to the Uhited Farm WWrkers
Lhion and to the Board for expenses incurred in the
investigation preparation, presentation and conduct of this
case, including but not limted to, reasonabl e counsel fees,
salaries, wtness fees, transcript and record costs, printing
costs, travel expenses and per diemand any ot her reasonabl e
costs and expenses.

Thi s unusual request is acconpanied by neither the strong | egal
argurents that mght nake it persuasive, nor by any evidence to show
that it mght be appropriate. A request of this nature cannot even be
consi dered unl ess the General Gounsel can show extrene bad faith in the
Respondent ' s conduct. That woul d require evidence of conduct which is so
baldly a violation as to nake the Respondent’'s defenses a sham It is
hard enough to prove this in any situation, but at the beginning of the
enforcenent of a statute like this one, it isvirtually inpossible.

The Respondent's principal defense in this case was the all eged
invalidity of the access rule. Can | say that such a position was taken
inbad faith and constituted a nockery of the Board, when the Sheriff of
the county in which these incidents occurred, various judges of the
Superior Gourt of the state of Galifornia, and three dissenting Justices
of the Suprene Gourt have taken the sane position?

Il wll bewlling to face the question of inposing costs on a
respondent in an unfair |abor practice case when the General ounsel is
able to showthe bad-faith nature of the violation, the insubstanti al
nature of the defenses rai sed, and the consequent conpelling of the
Board to spend noney usel essly for the purpose of processing the case.
Nothing |i ke that has been shown in the instant proceedi ng and,
accordingly, | deny the General Counsel's request.

See Hawt horne, The Scarlet Letter.
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Uoon the basis of the foregoing findings of fact and upon
the entire record in this case, | hereby nake the fol | ow ng:

oncl usi ons of Law

1. The Respondent is an agricultural enployer wthin the
neani ng of Section 1140.4(c) of the Act.

2. The Uhion is a |l abor organi zation wthin the neani ng of
Section 1140.4(f) of the Act.

3. By preventing Lhion representatives fromhaving access to its
premses for the purpose of organi zing the enpl oyees, in violation of
Section 20900 of the Board s energency regul ations, the Respondent has
engaged in and is engaging in unfair |abor practices wthin the neani ng of
Section 1153(a) of the Act.

4. By interfering with, restraining, and coerci ng enpl oyees
in the exercise of rights guaranteed in Section 1152 of the Act, the
Respondent has engaged in and is engagi ng-in unfair |abor practices
wthin the neani ng of Section 1153(a) of the Act.

5. Respondent did not engage in unfair |abor practices in
violation of the Act by virtue of the conduct of Mince Dul cich, at
the farmoperated by his famly, on Septenber 29, 1975.

Uoon the foregoi ng findings of fact and concl usions of law and
upon the entire record in this proceeding, and pursuant to Section 1160.3
of the Act, | hereby issue the fol | owing recommended: ¥

CROER

Respondent, Pandol & Sons, its officers, agents, successors,
and assi gns, shall:

1. Cease and desi st from

(a) Preventing or attenpting to prevent Uhion
representatives fromhaving access to its premses for the purposes of
organi zi ng the enpl oyees, in violation of Section 20900 of energency
regul ati ons, known as the Board s "access rule."

(b) Inany like or related nmanner interfering wth,
restraining or coercing enployees in the exercise of their rights
to

¥ I'n the event no exceptions are filed as provided by Section 1160. 3
of the Act, the findings, conclusions, and recommended O der herein
shal | becore the findings, conclusions, and Oder of the Board and
becone effective as herein prescri bed.
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self-organi zation, to form join, or assist |abor organizations, to
bargai n col | ectively through representatives of their ow choosing, and
to engage in other concerted activities for the purpose of collective
bargaining or other nutual aid or protection, or to refrain from

engagi ng in such activities.

2. Take the followng affirnative action which | findis
necessary to effectuate the policies of the Act:

(a) Post at its premses copies of the notice narked
"Appendi x. " Copi es of said notice, on forns provided by the appropriate
Regional Drector, after being duly signed by the Respondent, shall be
posted by it for a period of 90 consecutive days thereafter, in
conspi cuous places, including all places where notices to enpl oyees are
custonarily posted. Reasonabl e steps shall be taken by the Respondent
toinsure that said notices are not altered, defaced or covered by any
other material. Such notices shall be in both English and Spani sh.

(b) Mail a copy of the notice, in both English and
Spani sh, to each of the enpl oyees in the bargaining unit, at his or her
| ast known address, not later than 30 days after the notice is required
to be posted on the Respondent's prem ses.

(c) Read a copy of the notice, in both English and
Spani sh, to gatherings of its bargaining-unit enployees, at a tine
chosen by the Regional Drector for the purpose of giving such notice
the w dest possibl e di ssen nation.

(d) Furnish a list of the names and | ast known addresses
of all its bargaining-unit enployees not |ater than 10 days after the
notice hereinis required to be posted, to the Regional Drector and to
t he Uhi on.

(e) Notify the Regional Drector, inwiting, wthin 20
days fromthe date of the receipt of this Oder, what steps have been
taken to conply herewth. Won request of the Regional Orector, the
Respondent shall notify himperiodically thereafter, in witing, what
further steps have been taken to conply herewth.

IT 1S FURTHER CRDERED that the Gonsol i dat ed Conpl ai nt herei n
be dismssed insofar as it alleges violations of the Act by the
Respondent through the conduct of Mince Dulcich, at the farmoperated by
his famly, on Septenber 29, 1975.

Leo wei ss
Admni strative Law



NOTI CE TO EMPLOYEES

PCSTED BY CRDER OF THE AGR QLTURAL LABCR RELATI ONS BOARD
An Agency of the Sate of Galifornia

After atrial at which all sides had the opportunity to present their
evidence, the Agricultural Labor Relations Board has found that we
violated the Agricultural Labor Relations Act, and has ordered us to
post this notice and we intend to carry out the order of the Board.

The Act gives all enpl oyees these rights:

To engage in sel f-organi zati on;

To form join or hel o unions;

To bargain col |l ectively through a representative
of their own choosi ng;

To act together for collective bargaining or

ot her
muitual aid or protection; and

To refrain fromany and all these things.

VE WLL NOI do anything that interferes with these rights.
More specifically,

VE WLL NOT prevent Union representatives fromcomng on our
premses, in accordance with the Board s "access rule," for
t he purpose of organizing the enpl oyees.

VE WLL respect your rights to self-organization, to form
join or assist any |abor organi zation, or to bargain
collectively in respect to any termor condition of enploy-
nent through United FarmVWrkers of Anerica, AFL-AQ or any
representative of your choice, or to refrain fromsuch
activity, and VE WLL NOT interfere wth, restrain or coerce
our enpl oyees in the exercise of these rights.

You, and all our enployees are free to becone nenbers of any
| abor organi zation, or to refrain fromdoi ng so.

PANDCL & SONS

(Enpl oyer)

Cat ed By

(Representative) (Title)
THS IS AMCG-H A AL NOT CE AND MUST NOT' BE DEFACED BY ANYONE

This notice rmust renain posted for 90 consecutive days from
the date of posting and nust not be altered, defaced, or covered by
any other material. Any questions concerning this notice or conpliance
wthits provisions nay be directed to the Board's (fice.
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