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FACTS

h Septenber 5, 1975, a Petition for Certification was filed
by the Lhited FarmVWrkers of Awerica, AFL-AQ O ("URW) seeking to
represent all agricultural enpl oyees of the enpl oyer, Kawano Farns,

Inc. Anelection was held on Septenber 12, 1975. G 649 eligible
voters, 277 cast votes for the UFW 171 voted for no union, 13 ballots
were void, and 42 votes were chal | enged and renai n unresol ved.

O Septenber 18, 1975, the enpl oyer filed an (bjection
Petition pursuant to Section 1156.3 (c) of the Labor (ode, alleging that
the el ection was conducted inproperly and that certain conduct on the
part of the UAWand other parties affected the results of the
election.y O Qrtober.29, 1975, the Board issued a Notice of Hearing
and Oder of Partial Dsmssal of Petition on said objections. A

heari ng was conducted on Decenter 22, 1975, and

Y The enpl oyer filed 29 objections, some of which were multiple
obj ections. Attorneys for the parties have in one formor another
obj ected to our screening procedure in objections cases as presently

(fn. cont. on p. 2)



on January 16 and 17, 1975, in San Dego, Giifornia, before
Admnistrative Law Gficer Leo Kanow tz.
A di scussion of the objections set for hearing foll ows:

. REGONAL DRECTOR S INABI LI TY TO DETERM NE " PEAK"

The enpl oyer objects to the conduct and certification of
the el ection because, given the infornation the Board agents
obt ai ned fromthe enpl oyer, the regional director could not have
nade a finding of peak enpl oynent in the nanner directed by Section
1156. 4 of the Labor (ode. Section 1156.4 provides that:

[ T] he Board shall not consider a representation
petition or a |oet|t|on to decertify as tinely fil ed
unl ess the enpl oyer's payrol | reflects 50 percent of
the peak agricultural enpl oynent for such enpl oyer
for the current cal endar year for the payrol | period
imedi ately preceding the filing of the petition.

In this connection, the Peak agricul tural enpl oynent
for the prior season shall al one not be a basis for
such determnation, but rather the board shal

esti mate peak enpl oynent on the basis of acreage and
crop statistics which shall be applied uniformy
throughout the Sate of CGalifornia and upon al |

other rel evant data.

Three days after a petition for certification had been
served on the enpl oyer, Board agents requested and recei ved

information as to the single highest week of enpl oynent at
(fn. lcont.)

set forth in Section 20365 of our regulations. They need only | ook
to the bulk of objections filed here to see its necessity and

I nportance. Wiat is particularly exasperating is to find some of
these very objections reproduced in "boiler-plate" fashion in other
cases; only the names have been changed. Additionally, there have
been conpl aints that the screening procedure deprives the Partles
of an opportunity to present the cunulative prejudicial effect of
conduct surrounding an election. Some of the issues in this case
wer e prpperl¥ and ably raised but it is suggested that the .
cumul ative effect of the "boiler-plate" objections mght not be in
its proponent's best interest.
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Kawano, Inc. during the precedi ng year, 1974; and infornation
concerning the total acreage Kawano, Inc. devoted to crops in
1975.2  According to this information, the enployer's peak in
1974 was 796 enployees. Testinony at the hearing placed the

1975 peak at approximately 930 enpl oyees. Also submtted by the
enpl oyer on Septenber 8, 1975, was a list of enployees, totalling
649, who appeared on the payroll period i nmediately preceding the
service of the petition.

The enpl oyer contends that with the information
available to the Board agents, they could not have correctly
determ ned peak enpl oynent for the current cal endar year because
Section 1156.4 of the Act requires the agents to establish that at
the time the petition is filed, at |east 50 percent of peak
empl oyment for the current cal endar year has been reached.

In Ranch No. 1, Inc., 2 AARB No. 37 (1976), we

di sapproved the contention that Section 1156.4 prevents Board
agents fromrelying solely on the enployer's enpl oyment records in
determ ni ng whet her peak had al ready been reached for the current
cal endar year

The regional director was free to rely on the two
rel evant payrolls supplied him Gven the 649. enpl oyees, the
enmpl oyer was wel | at peak.

Additional ly, Section 1156.3(c) requires the enployer

to allege that he was not at 50 percent of his peak agricultural

2 This data is among the information which 8 Cal. Adnin.
Code Sect|on 20310( d) Erepealed 1976; conpare Secti on
20310(a) (6) (A) and ( 1y|red an enployer tofilewth the
Board agents wi thin 48 hours ter the filing of the Petition
for Certification.
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enpl oynent. No such allegation is made here. Accordingly, we
di smss this objection.
1. EMPLOYER S REQUEST FOR SAMPLE BALLOT

The enpl oyer objects to the conduct of the el ection on the
ground that on three occasi ons the enpl oyer requested a
sanple ballot fromthe ALRB, and that these requests were deni ed.
The enpl oyer asserts that Section 1156.3(a) of the Labor Code®
requires that the ALRB provide a sanple ballot to the enpl oyer prior
to the election for distribution to eligible voters. The enpl oyer
points to the NLRB practice of including a sanple ballot wthin the
notice of election, and contends that Section 1148 of the ALRA
requires this Board to foll ow such precedents of the NLRB.#  The ALRA
does not specifically require distribution of sanple ballots.

In ALRB v. Superior Court, 16 C 3d 392 (1976), the
California Supreme Court interpreted Section 1148 as not binding this

agency to follow the practices and procedures of the NLRB. Moreover,
given the seven-day requirement for holding elections and the fact
that intervention can occur up to 24 hours before the election,

bal lots often tines will not be printed until just hours before the

election.® To require the regional directors

% Section 1156.3(a) reads, inpart: " (4) . . . Uon receipt of
[the Petition for Certification] the board shall inmediately in-
vestigate such petition, and, if it has reasonabl e cause to believe
that a bona fide question of representation exists, it shall direct a
representation election by secret ballot to be held, upon due notice
to all interested parties and within a maxi numof seven days of the
filing of the petition." (Enphasis added.)

#Section 1148 of the Labor Code states: "The board shal
foll ow applicabl e precedents of the National Labor Rel ations
Act, as anended."

YLabor Code Section 1156.3 (a) (4) and 1156.3(b) .
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to make avail abl e sanple ballots to the parties would i npose an
undue hardship. This objection is dismssed.
I11. NOTlCE OF ELECTI ON

A Notice to the Enployer

The enpl oyer objects to the conduct and certification of
the el ection because it received insufficient notice of the
el ection and consequently was deni ed an adequate opportunity to
discuss with the eligible voters the issues presented in the
el ection. The petition for certification was served on the enpl oyer
on Septenber 5, 1975, and an election was held on Septenber 12,
1975; the enployer first received notice of the election date on
Septenber 10, 1975.

W have previously held that the requirement contained wthin
Section 1156.3 (a)(4) that a representation election be held within a
maxi num of seven days of the filing of a certification petitionis
sufficient justification for the short notice of elections held under
the ALRA. Yamano Bros., 1 ALRB No. 9 (1975); GCarl Joseph Mggi o,

Inc., 2 AARBNo. 9 (1976). nce a petitionis served on an enpl oyer,

he is on notice that an election will be held wthin seven days. For
purposes of his election canpaigning, nore specific notice of tine and
pl ace, although desirable when possible, is not required. Mggio,
supra. \& dismss this objection.

B. Notice to the Enpl oyees

The enpl oyer al so objects that there was a |ack of sufficient
notice of the election to the enpl oyees, thereby depriving eligible

voters of the opportunity to vote.
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W have previously held that where a substantial nunber of
eligible voters cast ballots in the election such participation is
itself proof that there was no prejudicial denial of due notice to
t he enpl oyees sufficient to set aside the election. Yamano Bros., 1
ALRB No. 9 (1975); Wst Foods, Inc., 1 ALRBNo. 12. (1975); Yamada
Bros., 1 ARBNo. 13 (1975); Admral Packing Co., 1 ALRB No. 20
(1975). W find the-fact that 503 of 649 eligible voters cast

bal l ots sufficient evidence that the workers in this ease received
adequate notice that an election was to be held. For these reasons we
overrule this objection.
V.  BOARD AGENT CONDUCT DURI NG THE PRE- ELECTI ON CONFERENCE
A Marking Eligibility List

The enpl oyer objects to the Board agent's conduct of the
el ection on the ground that during the pre-election conference, he
made markings on the master eligibility list indicating those
enmpl oyees whomthe UFWw shed to have chal l enged by its observers
during the polling. The enployer alleges that the Board agent nade
those markings on the list solely for the purpose of aiding the UFW
and its observers in |odging challenges against the votes of eligible
agricultural enployees, thereby depriving those enpl oyees of their
right to fully participate in the election. The enpl oyer also
contends that, pursuant to Section 20350% of our Emergency
Regulations, it is the function and role of the election observers to
| odge chal | enges for their respective parties and that neither the
Act nor the regulations provide for Board agents to facilitate those

chall enges. The record indicates

8 cal. Adnin. Code Section 20350.
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however that the Board agent made the sane snmall circle next to the
names of the voters the enployer indicated he woul d chal | enge.
Twenty-nine names on the Iist are marked by a small circle.

In Coachella Gowers, Inc., 2 AARBN. 17 (1976) , we

establ i shed the standard for overturning an election on the basis of

Board agent bias. W stated that to constitute grounds for setting

an el ection aside, Board agent bias or an appearance of bias nust be

shown to have affected the conduct of the election itself, and to have

inpaired the balloting 's validity as a neasure of enpl oyee choi ce.
Regul ati on Section 20350 whi ch concerns el ection

procedures does not expressly permt or deny Board agents to

solicit information fromthe parties prior to an election regarding

the challenges they intend to assert. W stated in Harden Farns of

California, Inc. , 2 ALRB No. 30 (1976) , that election procedures

are established to set guidelines for the ideal nethod of conducting
an election. Deviations fromprocedures are not in thensel ves grounds
for setting aside the secret ballot choice of a collective bargaining
representative by enployees wthout evidence that those deviations
interfered with the enpl oyees' free choice or otherw se affected the
outcome of the election.

In this case, we find that Board agent Hernandez
mani fested no evidence of bias towards the UFW W dismss the

obj ecti on.

LAY
iy
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B. Duties Assigned to Chservers

The enpl oyer objects to the Board agent's requirement that
observers prepare declarations or present documentary evidence to
support any chal | enges they mght make to the eligibility of voters.
The enpl oyer contends that because the observers were required to be
nonsupervi sory enpl oyees, they could not be expected to have the
skill necessary to prepare and present this type of documentary
evidence. The inposition of such a duty upon the observers is
al l eged to have deprived the enployer of the opportunity to

effectively challenge the eligibility of voters during the Kawano

el ection.

Section 20350 (b) of the Energency Regul ations provides
that: "[O] bservers nust be non-supervisory enpl oyees of the
empl oyer." In reference to the procedure for challenging ballots,

t he sane section states:

Any party or the Board agent may chal | enge for good

cause shown, the eligibility of any person to cast a

ballot . . . . Good cause shown shal|l consist of a

statenment of the grounds for challenge acconpanied by

the presentation of substantial evidence, which may

i nclude, but need not be [imted to, declarations and

ot her docunentary evi dence.

On the basis of Section 20350 (b), we find that the Board agents
nerely followed the mandates of our regulations in requiring that
onl y nonsuper vi sory enpl oyees be el ecti on observers and that the
observers submt sone sort of evidence to support their chall enges.
An objection to the inposition of such duties on the observers
constitutes no nore than an attack on this Board' s regul ati ons and
Is not a proper ground for objection under Section 1156.3(c) of the

Labor Gode. Accordingly, we dismss this objection.
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V. GBIECTIONS TO THE DI RECTI ON AND NOTI CE OF ELECTI ON
A The Unit Description
The Petition for Certification filed by the UFW st at ed

that "[ T] he bargaining unit is all agricultural enployees of the

enpl oyer at the following [ocations:" Attached to the petition was
a description of four of Kawano's five ranches, excluding the Bonsai
Ranch. The Directions and Notices of Election issued by the Board
agents after the pre-election conference were five in nunber and
described the five Kawano Ranches, including Bonsai. Each
Direction and Notice stated: "The undersigned [Regional D rector],
having investigated the above captioned petition, has concl uded:
1) the unit described in the petition would be appropriate for
collective bargaining." The enpl oyer objects to the conduct and
certification of the election on the grounds that the statement in
the Directions and Notices of Election was erroneous because the
unit described in the petition did not include the Bonsai Ranch.

On September 7, the enployer informed the Board that the
UFW's petition had omtted the Bonsai Ranch and that it should be
included as part of the bargaining unit. Subsequently, in
conpl i ance with Regulation Section 20310(d) (2),Z the enpl oyer
included in its 48-hour enployer information, transmtted to the

Board, a statement that it did not contend that the unit sought

7' Section 20310 (d) (2) reads in part: "I1f the enployer contends
that the unit sought by the petition |s.|naPﬁroEr|ate, the enpl oyer
shal | additionally and imediately provide the Board or its agents
with a conplete and accurate |ist of the names and addresses of the
enpl oyees In the unit the enployer contends to ..be appropriate,
together with a witten description of that unit.'
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by the petition was inappropriate except that the Bonsai Ranch shoul d
be included in that unit. The enployer then specifically requested
that the ranch be included in the unit.

W\ have established that the standard to be applied to
objections to the conduct of elections or to conduct affecting the
results of elections is that an election will not be overturned unless
such m sconduct reflects an atnmosphere in which enpl oyees are unable
to freely choose a collective bargaining representative. Harden Farns
of California, I nc., 2 ALRB No. 30 (1976).

It is unlikely that any enpl oyee who saw the unit
description on the notices woul d have been aware of the discrepancy
between it and the unit description in the petition for certifi-
cation. It is inprobable that any enployees' right to free choice of
a bargaining representative was in any way hanmpered by the differing
descriptions. The objection is dismssed.

B. Separate Notices

The enpl oyer objects that the Directions and Notices of
El ection inproperly described the bargaining unit because a separate
notice was witten for each of the five Kawano ranches, each
specifying only the time and place for the election on that
particular ranch. The enployer contends that the separate notices
appeared to provide for a separate unit in each field and that the
i ndi vidual notices failed to advise the enployees of all five polling
places in the unit.

VW note that near the top of each of the notices there

Is a printed designation "Unit Description," followed by
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the handwitten words, "Carlsbad Ranch, Bonsall [sic] Ranch
Vandergrift West Ranch, Vandergrift East Ranch, San Luis Rey
(Home Ranch)."™ Inthe center of each notice is printed:

The election will be held under the supervision of an

agent of the board on the date, time(s), and

Iocatlongs) speci fied below. The board agent in

charge of the election nay, in order to assure maxinmm

enpl oyee participation in a fair and free election,

have the polls open at other times and |ocations.
Fol lowing this is given the date, time and place of the election
on the particular ranch where the notice was to be posted. The
notice itself provides that polling places and tinmes not indicated
on the notice may be provided and clearly states that all five
ranches conprise the unit. The enpl oyees' free choice was in no

way hanpered by the formof the notices. Harden Farms, supra. The

obj ection is dismssed

C. \Voter ldentification

The enpl oyer objects that the types of voter
identification listed in the Direction and Notice of Election, to
be required of each voter at the polls, discrimnated against the
il1legal aliens enployed at Kawano, Inc. The printed statenent on
the notice reads:

Each voter will be asked for some identification

such as a driver's license, social security card,

voting registration receipt, credit card, payrol

deduction slips, etc.
The enpl oyer contends that these exanples of proper identification
are devices peculiarly not wthin the possession of illega
aliens, and, therefore, that the notices deterred aliens from
voting by causing themto believe they woul d be turned away from

the polls. Because illegal aliens conprise approximtely
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50 percent of the Kawano enpl oyees, the enployer contends that a
hi gh number of eligible voters were prejudiced.

W interpret the |anguage of the Direction and Notice of
El ection to be unrestrictive in nature, and to merely suggest
exanpl es of voter identification which would be acceptable. The

words "such as" and "etc." clearly indicate that the list is not
exclusive. No evidence was presented at the hearing establishing
that other forms of identification were rejected at the polls.
Moreover, payroll deduction slips were listed as an acceptable form
of voter identification. These slips are equally available to all
wor kers, whether or not they have papers which entitle themto work
legally in the United States. The high voter turnout is further
proof that nost eligible voters were not deterred fromvoting
because of the wording of the notices. W dismss this objection.

D. Notice of Pre-Election Conference

The enpl oyer objects to the conduct of the election on the
ground that the Direction and Notice of Election directed the
parties to appear at a pre-election conference on Septenber 11, at
10 a. m., but that the notice was not even issued until 3 p. m. on
Septenber 11, after the pre-election conference had been held. The
enpl oyer alleges that it was prejudiced by such conduct in that the
| anguage in the Direction and Notice of Election, directing a pre-
el ection conference to be held, gave the enployees the inpression
that the enployer had willfully delayed di ssem nation of the
notices, although in fact the enployer had received the notices only
after the conference was hel d.

Aside fromhis allegation of prejudice the enployer has

failed to present any evidence denonstrating that prejudice.
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V¢ di smss the objection.

VI. DETERM NATI ON OF VOTER ELIG BILITY

The enpl oyer alleges that the Kawano el ection was
i mproperly conducted in that the Board agents involved unilaterally
determned that clerical and packing shed enpl oyees were ineligible to
vote in the election. The enployer contends that the ALRB must first
obtain a prelimnary determnation fromthe NLRB as to whether or not
t hese categories of enployees are excluded fromcoverage of the NLRA
before Board agents can deci de whether the enpl oyees are or are not
eligible to vote as "agricultural enployees" within the neaning of
Section 1140.4( b) of the Labor Code.

At the pre-election conference, the UFWrepresentatives
stated that they would challenge the votes of clerical or "mechancical"
empl oyees on the ground that those enpl oyees were not "agricul tural
enpl oyees" within the meaning of Section 1140.4(b) of the Labor Code.

No evi dence was presented at the hearing as to whether or not
the votes of clerical or packing shed empl oyees were in fact chall enged
by the UFW However, the list of unresolved challenged votes, included
in the record, indicates that five enployees were chall enged by the UFW
on the ground that they were clerical enployees. The company enpl oys
four clerical and two sal es personnel.

Neither the ALRA nor the regulations promulgated by this
Board require that we obtain a prelimnary determnation fromthe NLRB
as to whether or not certain types of workers come within the term
"agricul tural enployees" before those workers may vote in a
representation election. W stated in Henet Wol esale, 2 ALRB No. 24

(1976) that the proper procedure for determ ning whether or not

particul ar enpl oyees are agricultural enployees, and thus entitled

3 ALRB No. 25 13.



to vote, within the meaning of Section 1140.4( b) of the Labor Code,
Is to allow those enpl oyees to vote subject to challenge, as provided
in Regulations Section 20350 ( b) . If the nunber of challenges is
determ native of the outcone of the election, then the question of
the chal | enged enpl oyees' eligibility to vote will be determ ned
pursuant to the chall enge procedures prescribed in Regulation Section
20365( e) (f) .

The enpl oyer alleges that the Board agents who conduct ed
t he Kawano el ection unilaterally decided to deprive clerical and
packi ng shed enpl oyees the right to vote. However, no evidence was
produced at the hearing that any enpl oyee who w shed to vote was
turned away at the polls. Morreover, the list of unresolved
chal  enged bal lots clearly indicates that those enpl oyees whomt he
UFW cont ended were clerical workers not falling wthin the
designation "agricul tural enpl oyees” were duly chal | enged but were
properly allowed to vote. Ve disnmiss this objection.
VI1. UFW PRE- ELECTI ON CAMPAI GN

The enpl oyer objects that the UFPWengaged i n conduct whi ch
affected the results of the election by distributing during its pre-
el ection canpaign naterial which falsely and wongfully aligned the
enpl oyer wth the Teansters Unhion, thereby deceiving the enpl oyees
into the belief that the el ection posed a choi ce between the UFWand
the Teansters. Nbo evidence was introduced at the hearing to support

this charge. V¢ dismss this objection
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VI11. CONDUCT DURI NG THE ELECTI ON
A Board Agent Gonduct: D stribution of Ballots

The enpl oyer objects to the conduct of the el ection on
the ground that nunerous enpl oyees requested ballots at the polls,
but that the Board agents conducting the el ection refused to
furnish themw th ballots and refused to all ow themthe opportunity
to vote, wthout properly enpl oying the chal |l enge procedure to
contest these enpl oyees' eligibility to vote.

The only evidence presented in support of this objection
was that of a conversati on had between Board agent Hernandez and the
enpl oyer's attorney who testified that he had been told by Board
agent Gesareo Hernandez, after the termnation of the voting at the
Vandergrift East Ranch, that a nunber of persons had asked for
bal | ot s al though their names were not on the eligibility list.

Her nandez said that those enpl oyees had been given bal lots, but
that if the sane thing occurred at the Vandergrift Vst or San Luis
Rey pol ling pl aces, Hernandez woul d refuse to issue ballots to
those persons. Hernandez indicated he woul d not issue even

chal | enged bal | ots to such enpl oyees because the procedure was
causing the polling at each site to run over the allotted tine.
Hernandez did not testify. Had he adopted such a policy, it mght
wel | be grounds for overturning the el ection. The statenent itself
was unfortunate. n the other hand, at the tine of the el ection
the | aw had been in effect little nore than two weeks and conducti ng
an election of this size on five different |locations in one day
under a new law mght well have contributed to such a statenent.

Absent a show ng t hat
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even a single voter was refused a ball ot because his nane did
not appear on the eligibility list, we wll not set aside the
el ection. This objection is di smssed.

B. Board Agent Gonduct: Accepting Voter ldentification

The enpl oyer objects that in the course of the polling at
Kawano, Board agents accepted cards prepared by the UFWpurporti ng
toidentify persons as eligible voters. The enpl oyer offered no
evi dence in support of this objection. VW dismss this objection.
C (bservers Gnduct: Talking to Voters

The enpl oyer objects to the conduct of the election on the
ground that a URWobserver canpai gned at three of the five polling
sites during the course of the balloting. The objection revol ves
around the conduct of UFWobserver Refugi o Vasgi s who spoke to,
according to the enpl oyer's wtness, at |east 10 persons at the
Carl sbad site, 5 persons at the Bonsai site and 12 to 15 persons at the
Vandergrift East site. The enployer also contends that it was the
Board agents obligation to prevent such canpai gning and that he
inproperly failed to do so.

The record reveal s that the observers for the conpany and
for the UFWacted as observers at each of the five polling sites and
that prior to the balloting they were given certain instructions by
Board agent Hernandez, one of which was to avoid talking to the voters.
The enpl oyer presented two w tnesses on the question of Vasgis?
canpai gning, the enployer's attorney, Nornan Vetter and one of the
enpl oyer' s observers, Edwardo Gastellon, Vetter saw Vasgis talking to

voters at Vandergrift East as they
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were formng lines prior to the start of the balloting. In Admral
Packing Co., 1 ALRB No. 20 (1975) we held that canpaigning in the
polling area prior to the actual opening of the polls is not conduct
requiring the setting aside of an election. Assumng that what M.

Vetter saw was canpai gning we find Admral Packing Co. controlling.

Castellon testified to having seen Vasgis talk to groups
of voters at both Bonsai (5 voters) and Vandergrift East (12 to 15
voters) Ranches during the polling, although he could not hear what
was said. He reported this conduct to Vetter.

M. Castellon testified that with two exceptions Vasgis’
conversations were greetings, "God norning, hello, howare you." In

Harden Farns, supra, we held that the exchange of greetings by

observers with voters during the balloting were not of such a character
as to affect the voter's free choice of a collective bargaining
representative. W find that decision controlling here

Additionally, it should be noted that both Castellon and
Vetter conplained to Hernandez about Vasgis' talking to voters. Tw ce
Her nandez warned Vasgi s, but he al so warned Castellon once for the sane
t hi ng.

The remai ning two conversations that the enpl oyer contends
constitute campaigning were testified to as follows by M. Castellon, A
the Carlsbad voting site while greeting people, Vasgis asked a wonan
voter why she didn't have her UFWbutton on; she answered that she
didn't think she was supposed to wear them That was the total

conversation between Vasgis and the woman. The second
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conversation in question also took place at the Carlshad ranch

bet ween Vasgis and a male voter. There are three versions of this
conversation. M. Castellon testified that the voter asked Vasgis
"where to put the X at and M. Vasgis told himwhere the black eagle

was. " Javier Acosta, another UFWobserver testified that a voter

asked M. Vasgis "where he was supposed to vote for the union" and

"Vasgis said in the black eagle." M. Vasgis' version was that an
"illegal didn't know where to cross the vote" and asked himand he
"just showed himwhere two synbols were." Castellon added that no
ot her voters were close enough to hear either conversation.

The enployer cites the rule enunciated by the NLRB in
MIlchemInc., 170 NLRB No. 46 (1968) to support its position that the

al | eged msconduct by Vasgis invalidates this election. In MIchem

the NLRB stated that sustai ned conversations between a party and
voters while the latter areina polling area waiting to vote w |
nornal |y be deened prejudicial wthout investigation into the content
of the renarks. This Board has applied the Ml chemrule to varying
fact situations in earlier opinions. Qur decisions hold that
conversations between uni on or nanagenent observers and prospective
voters fall within the scope of the rule, but that where an observer
Is involved we may inquire into the substance of the conversation and
consi der whether it is of such character as to affect the free choice
of voters in the election. Perez Packing, I nc., 2 ALRB No. 13
(1976); Harden Farns, supra.

Assum ng that these two conversations occurred exactly as

the enpl oyer's observer recounted them we do not find that
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ei ther, spoken outside the hearing of the other 502 voters,
were of such a character as to affect the free choi ce of the
voters inthis election. V¢ dismss this objection.

D WWOnduct; Presence of Lhion Synbols at the Polls

The enpl oyer objects to the presence of a canper wth
UFWsynbol s on it |ocated approxi nately one quarter of a mle from
the polling site at Vandergrift East. It was not visible fromthe
polling site but coul d be seen by the enpl oyees fromthe adj acent
fields.

V¢ have previously held that a vehicle bunper sticker
reading "Vote URW" which could not be seen fromthe polling place,
woul d not warrant setting aside an el ection, even if the sticker

had been seen by the "workers on their way to the polls, Herota
Brothers, 1 ARBNo. 3 (1975). In Sanuel S \ener Gonpany, 1 ALRB Nb.

10 (1975), we held that the presence of UFWinsignia on four cars

stationed wthin 100 feet of the polls was not prejudicial to the fair
conduct of the election. This objection is di smssed.
I X METHOD CF TALLYI NG BALLOTS AND RESULT G- ELECTI ON

A Qutcone Determined by a Myjority Vote

The enpl oyer objects to the certification of the UFWbecause
it ddnot wn the votes of a ngjority of the agricultural enpl oyees
inthe bargaining unit. The enpl oyer asserts that under Section 1156

of the Labor Gode,® a | abor union cannot be the

¥ Section 1156 reads: "Representatives designated or selected by
a secret ballot for the purposes of collective bargaining by the
majority of the agricultura .enplo¥ees in the bargaining unit shall
be the exclusive representatives of all the agricultural enployees in
such unit for the purﬁose of collective bargaining with respect to
rates of pay, wages, hours of enploynent, or other conditions of
enpl oynent . ”
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excl usive representative of agricultural enpl oyees unless it
receives an affirnative vote froma majority of the eligible voters
In the particular bargai ning unit. Because there were approxi nately
649 eligible voters in this election, the enpl oyer contends that the
UFWneeded 325 votes. The URWrecei ved 277 of the 503 votes cast.

The out cone of an el ection conducted under Section 1156
of the Labor Gode is determned by a majority of the votes actual ly
cast. Lu-Bte Farng, 2 ARB No. 49 (1976). This objectionis

di sm ssed.

B. DO sposition of Lhresol ved Chal l enged Ball ots

The enpl oyer alleges that the Board agents involved in
this election interfered wth the conduct of the el ecti on by
inproperly tallying the ballots cast, attributing the unresol ved
chal | enged ballots to the UFWand basing its majority in part on
those ballots. Qe of the printed statenents in the Tally of
Bal | ot s reads:

Amjority of the valid votes counted pl us undet er m ned
chal I enged bal | ots has been cast for: :

The nane of the UFWhas been witten in the bl ank.

V¢ find that the enployer is in error in interpreting
this clause to mean that the unresol ved chall enged bal |l ots have
been attributed by the Board agents to the UFW The UFWwon a.
najority of the valid votes cast, (277 of 490 valid ballots cast)
and no unresol ved chal | enges were attributed to the union for the
purpose of giving it angority. For this reason we overrule this

obj ect i on.
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C. Reconciliatign of Counted Ballots

The enpl oyer objects to the conduct of the el ection on the
ground that the Board agents invol ved failed to properly reconcile the
nunber of votes cast wth the nunber of ballots handed out to the
voters at the polls. Awprinted statenent on the Tally of Ballots
asks for the "Approxi nate nunber of voters." The nunber " 649" is
witten in. The enpl oyer apparently interprets this to nean the nunber
of voters to whomballots were given during the Kanano el ection. The
enpl oyer contends that the difference between this figure and the 490
valid ballots cast represents a | arge nunber of unaccounted for
bal | ot s.

The phrase " Approxi nate nunber of voters" does not nean the
nuner of voters who received ballots during the el ection. It neans
the approxi mate nunber of eligible voters, as indicated on the voter
eligbility list. Ve find no evidence on the record to establish
that the Board agents inproperly tallied the ballots or failed to
count any votes cast. V¢ dismss this objection.

X THREATS AND THE | MM CRATI ON AND NATURALI ZATI ON SERV CE
The enpl oyer contends that agents of the UFWt hreat ened

property and physi cal safety of enpl oyees resulting in sone enpl oyees
termnating enpl oynent at Kawano and that the URWsupporters had
enpl oyees renoved fromvehicles depriving themof transportation to
work on the day of the election.

According to the enpl oyer, the Kawano ranches enpl oy 50
per cent undocunented workers. Two enpl oyee lists are kept —the
“regulars" list which includes all who are legally in the United

Sates and the "casual s" |ist of the undocunented workers.
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The only evidence supporting the allegation of enpl oyees
termnating their work at Kawano was the testinony of Pasqual Lopez a
Kawano foreman. He stated that on or about Septenber 10 an
undocunent ed worker had told himthat he and four others were |eaving
Kawano because "the people fromTijuana" said they could get hurt or
they mght have Immgration "sent on themi if they didn't vote for
the union. According to Lopez, the worker who relayed the threats
did not identify who "the people fromTijuana" were. The persons who
were allegedly threatened were not at the hearing and the persons who
made the threats were not naned.

Evi dence of other threats consisted of the testinmony of two
undocunent ed wor kers enpl oyed at Kawano. M guel Ranos testified that
"the Chavistas" told undocunented workers that their work woul d be
over if they didn't vote for the U'W H s testinony nostly concerned
statenents by Jose Alman, a worker who was el ected to the organizing
commttee at Kawano, but he al so mentioned three other enpl oyees who
allegedly nade simlar statenents. Ranos deni ed, however, that he
had been threatened with being deported if he did not support one
side or the other. Wien asked if he was afraid of being deported, he
said he was only bothered that he woul d have to pay $20 for a ride
back to work.

El pedi o Muinoz Herrera testified that Al nan and t he
"Chavi stas" (he didn't name anyone el se) had said that if they didn't
vote for the UFWthey woul d be deported. n cross-examnation he said

he was not afraid that anyone would find out how he vot ed.
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Both Ranos and Herrera testified to an incident on the
border on the norning of the election. According to their
statenents, they were in a van at a doughnut shop apparently near
the San Ysidro border, which was a gathering place for workers to

find rides, when A nan and anot her URWsupporter pointed t hem

out to Imgration authorities. Hve workers in all were taken
back to Tijuana by Immgration authorities. Ranos and Herrera
then returned to work the next day.

A nan deni ed having seen Ranos or Herrera in a van on
the norning of the election. Both Al nman and the other UFW
supporter denied ever speaking to Immgration authorities that
norni ng or poi nting out any undocunented workers to them

Ranos and Herrera both testified that they had been
deported nany tines in 1975. The record showed that during 1975
there were up to 50 or nore raids at Kanano by the Immgrati on and
Naturalization Service (INS). According to Ranos, there was a period
in the spring of 1975 in which the INS conducted rai ds at Kawano
ranches for 42 consecutive days. Ranos hi nsel f had been deported
nearly 50 tines during 1975.

Ranos and Herrera had both been deported about a week
before the election. Herrera had attenpted to return to work on
the day before the el ection, but was apprehended by | NS and sent
back to Mexi co before he coul d reach the doughnut pick up site.
Ranos has been deported since the el ection.

Javier Acosta, an enpl oyee of Kawano, testified for the
UFW He had served as a "union organi zer" or "union person" before
the election. He stated that his job was to tell undocunented

workers that they had the sane rights, sane pay, and sane benefits
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of all farm workers. He testified that he was not aware of any
order or instruction by any union office to threaten enployees
with deportation if they did not support or vote for the union.

In Takara International, I nc., 3 ALRBNo. 24 (1977), a

conpani on case to this, we held that when a nonparty is alleged to

have threatened workers, we will accord such m sconduct |ess weight
i n determ ning whether or not an election shoul d be set aside.
There we cited Mke Yurosek & Sons, 225 NLRB No. 20, 92 LRRM 1535
(1976), wth approval.

In Yurosek, the NLRB was presented with issues simlar to the
case at hand. There, menbers of an in-plant organizing commttee made
statenents that if the union did not win the election, the Immgration
authorities woul d be called to deport undocunented workers. In
uphol ding the election, the National Board first found that the fact
that nenbers of the organizing conmttee had engaged in such conduct
was insufficient to establish agency; and that conduct engaged in by
third persons tended to have | ess effect upon voters than simlar
conduct of one of the parties.

In evaluating the inpact of those threats on the atnos-
phere for expression of enployee free choice, the NLRB considered as
rel evant the fact that the Inmgration authorities had been at the
enpl oyer's plant in the recent past checking on enpl oyees who were
undocument ed workers. It also found it significant that the union
had nade substantial efforts to dissuade the enpl oyees that it would
call the Inmgration authorities if it lost the election. The NLRB
concluded with the foll ow ng | anguage:

In any event, we believe illegal aliens naturally
experience sone fear of detection and deportation as

a consequence of their unauthorized presence in the
U. S. and we doubt that the threats and runors
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herein, considering their source, so exacerbated these
fears as to render any illegal .alien enployees incapable
of exercising a free choice in the election

V¢ find Yurosek persuasive in the case at hand. O the
basi s of the evidence we do not find any agency rel ati onshi p between
any person alleged to have nade threats and the UFW A nan was a
menber of the organizing conmttee but this fact is insufficient to
find hima union agent in the circunstances of this case.¥

As noted in Yurosek, conduct of nonparties tends to have
| ess effect on voters than simlar conduct by one of the parties.

Eval uating the entire record, we conclude that the conduct of Al man
and ot her UFWsupporters was not so aggravated as to destroy the

at mosphere for the expression of enployee free choice. The alleged
threats of deportation were made at work sites where raids by
Immgration authorities twice a week were not infrequent and where
raids were conducted for 42 consecutive days a few months before the
election. The threats were on the premses of an enployer who kept a
list of "casuals" and who also kept tallies of the raid results. For
t hese enpl oyees, deportation was a fact of life.

O the two workers testifying to the threats, one said that
he had not been personally threatened with being deported and he was
not afraid of or intimdated by deportation. The other witness
testified that workers had been told they woul d be deported if they
didn't vote for the union, but he was not afraid that anyone woul d

find out how he vot ed.

See Yurosek, supra.
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Both of the enpl oyees who all eged that URWsupporters
pointed themout to Inmgration authorities on the day of the
el ection admtted that they had al so been deported the week before
the election. (e admtted to bei ng deported about 50 tines that
year and the other admtted bei ng apprehended the previ ous norning
even before he reached the pick up point. It is difficult to imagi ne
that the Immgration authorities woul d have needed nuch assi stance in
identifying these two nen. F nally, the doubl e hearsay testinony by
a Kawano foreman that several enpl oyees had | eft Kawano because of
threats by unidentified people is too renote to support the
al legation. Accordingly, these objections are di sm ssed.

GONALWE ON

Havi ng consi dered the objections individually and

cunul atively, Harden Farns of Galifornia, I nc., supra, we find that

they are insufficient to warrant our setting the election aside. The
Lhited FarmVWrkers of Arerica, AFL-AQ is certified as the

bar gai ning representative for all agricultural enployees of Kawano
Farns, |Inc.

Dated: Mrch 16, 1977

ERALD A BROM Chai rnan

ROBERT B. HUTCH NSON, Menber

RONALD L. RU Z, Menber
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MEMBER JOHNSEN oncur ri ng:

Athough | concur in the result reached by the najority, |
W sh to re-enphasi ze the seriousness wth which | viewthreats of
deportation, as outlined by ny dissent in Takara International, Inc.,
SARBN. 24 (1977). UWlike the situation in Takara, the record

here does not substantiate an atnosphere of coercion and fear of

such nagnitude as to interfere wth the free choice of the eligible
voters at Kawano Farns.
Dated: Mrch 16, 1977

Hchard Johnsen, Jr., Member
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