STATE G- CALI FORN A
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of:

CARDONAL DSTRBUTING GO 7., No. 5- RG 63-R

Enpl oyer,
3 ALRB No. 23
and

WN TED FARM WIRKERS
- AVMRCA AHL-AQ

Petitioner.
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Pursuant to our authority under Labor Code Section 1146, the
decision in this natter has been del egated to a three-nenber panel of the
Boar d.

On Decenber 8, 1975, an el ection was conduct ed anong t he
agricultural enployees of Cardinal Ostributing Co. The tally of

bal |l ots served on the parties showed the fol |l ow ng results:

Votes Cast for Petitioner ............... 6
No Labor Qganization ................... 8
Challenged Ballots ...................... 55

Because the nunber of challenged ballots are sufficient to affect the
results of the election, the regional director of the R verside Regi onal
dfice conducted an investigation of the challenges and i ssued a report on
chal I enged ballots on February 6, 1976. Pursuant to 8 Cal. Admn. Code
Section 20365(f)Y the enployer filed exceptions to the regional director's
recormendation that 34 of the chall enges be overruled. No exceptions were

filed

YWl ess specified to the contrary, all references to the
regul ati ons of the Board pertain to the regul ati ons of August 28,
1975.



wth regard to the regional director's recommendati on that 21 of the
chal | enges be sust ai ned.

Al of the challenges were made by the enpl oyer's observer on
the grounds that (1) the voter was not enpl oyed in the appropriate unit
for the applicable payroll period and (2)the voter was not an
agricul tural enpl oyee of the enpl oyer as defined in Labor Code Section
1140. 4(b). 2 These sane reasons are the basis for the enployer's
exceptions to the regional director's recommendati ons.

The basic issue in this case is whether or not the workers
supplied by Jose Qtiz, alabor contractor in the enpl oy of Cardi nal
Dstributing Go. are the agricultural enpl oyees of Cardinal D stributing Co.
and therefore eligible to vote in this election. The enpl oyer alleges that
M. Qtiz is a customharvester who perforns all nmanual harvesting for the
conpany in green onions, parsley, beets, cabbage and bunched carrots. M.
Qtiz has the full authority to hire, fire and direct enpl oyees in the
manual harvest of the above-nentioned crops and nai ntains his own payroll
records for those enpl oyees. Cardinal Dstributing Go. . takes the position
that Labor Gode Section 1140.4(c) is overbroad on its face and further
alleges that it is unconstitutional insofar as it precludes a |abor
contractor frombeing held an "agricultural enployer” under our Act.

V¢ have already found that Section 1140.4 (c) does not e
sumarily preclude a farmlabor contractor frombeing hel d an agricul tural

enpl oyer. In Kotchevar Brothers, 2 ALRB Nb. 45 (1976).

Z Section 1140.4(b) states in E)erti nent part: "The term
agricultural enpl oyee' or 'enpl oyee! shall nean one engaged in
agriculture.”

3 ALRB No. 23



M. Vel ker, aregistered farmlabor contractor, was found to be an
agricultural enployer wthin the neaning of Section 1140.4(c) because the
total services he provided were nore than those

provided by a traditional |abor contractor wthin the neaning of

Labor Code Section 1682.% It was prinarily because of Wl ker's
total services which included his abilities to supply costly

equi pnrent ¥ used in the grape harvesting operations, and his

assunption of the responsibility for getting the grapes to the

¥ The term"l abor contractor" is defined in Labor Code Section 1682(h)
as foll ows:

(b) 'Farmlabor contractor! designates any person
who, for a fee, enploys workers to render personal
services in connection wth the production of any farm
products, to, for, or under the direction of. a third
person, or who recruits, solicits, supplies, or hires
workers on behal f of an enpl oyer engaged in the grow ng
or producing of farmproducts, and who, for a fee,
provides in connection therewth one or nore of 'he
follow ng services: furnishes board, . |odging, or
transportation for such workers  supervises, tines,
checks, counts, weighs or otherw se directs or neasures
their work; or disburses wage paynent to such persons.

[ Ephasi s added. ]

Finally, the term"fee" as used in subsection (b) of Section 1682 is defined
in subsection (e) to nean:

(1) The difference between the amount received
by a labor contractor and the anount paid out by him
to persons enpl oyed to render personal services to,
for or under the direction of a third person; (2) any
val uabl e consi deration received or to be received by a
farmlabor contractor for or in connection wth any of
the servi ces descri bed above, and shall include the
di fference between any anount received or to be
recei ved by himand the amount paid out by himfor or
in connection wth the rendering of such services.

[ Ephasi s added. ]

¥ The record in Kotchevar Brothers indicated the equi prent
supplied by M. Vdl ker included 40 pairs of tractors and gondol as, as
wel | as several forklifts.
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w nery that he was found to be a customharvester and to qualify as an
agricultural enpl oyer wthin the neaning of Section 1140.4 (c). A though
Cardinal Distributing Go. considers Jose Qtiz to be a customharvester, we
find the facts insufficient to indicate that M. Qtiz is functioning in a
rel ati onshi p beyond that of a farmlabor contractor. UWnlike the services
provided by M. Wl ker, the facts presented by Cardinal D stributing Co.
indicate M. Qtiz only provides the workers who do the manual harvesting.
Thus the facts presented by Cardinal Distributing Go. indicate the full
extent of M. Qtiz's services is providing |abor for a fee. The dissent
argues that Jose Qtiz is a customharvester. V¢ believe such a concl usion
m sconstrues the neani ng of Labor Code Section 1682 and contradicts the
purposes of our Act. W find that M. Qtiz is a labor contractor wthin
the neani ng of Labor Code Section 1682. According to Labor CGode Section
1140.4(c), Cardinal Dstributing Go. is therefore deened the enpl oyer of the
wor kers provi ded by Jose Qti z.

In TW Farns, 2 ALRB No. 58 (1976), we found the appropriate

bargai ning unit included both TW' s direct enpl oyees who were supervi sed by
TW forenen, and the workers provided by a | abor contractor even though the
| abor contractor's enpl oyees were paid on a different basis, worked
different hours and harvested a different variety of tomato than TMY s
direct enpl oyees, V¢ found in that case that Labor Code Sections 1140. 4(c)
and 1156.2%¥ required us to place both the labor contractor's enpl oyees and

TW' s direct enpl oyees in the sane bargaining unit. Ve find

Y Section 1156.2 states in pertinent part, "The bargaining unit shall
be all the agricultural enpl oyees of the enpl oyer."
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both the reasoning and holding in TW Farns, supra, directly applicable to

the instant case. Thus we find that those workers provided to Cardi nal
Dstributing Go. by M. Qtiz arerequired by the ALARAto be a part of the
sane bargaining unit as Cardinal Dstributing Go.'s direct enpl oyees.

Chal I enged Bal | ot s

Because we have found those enpl oyees provided by M. Qtiz to
be part of the appropriate bargaining unit, the crucial question to be
asked in resolving the chall enged ballots i s whether those workers were
enpl oyed during the appropriate payroll period, that is, between Novenber
24 and 29, 1975.

The regional director found the voters listed in Schedule A
appeared on the payroll records of Jose Qtiz during the appropriate
payrol | period and recommended that the challenges to their ballots be
overruled. Ve find al so that because of their harvesting duties they are
agricultural enpl oyees within the meani ng of Labor Code Section 1140. 4(b).
V¢ uphol d the regional director's recormendati on and order those ballots be
opened and count ed.

The regi onal director recommended the challenges to the ballots
of the voters listed in Schedul e B be overrul ed. Because of i nconsistencies
between the regional director's findings and conclusion in his report on
chal I enged ballots, we are unable to resolve the eligibility of these two
voters at this tine. A though the regional director found that Magdal ena
Mont al vo was working for Jose Qtiz during the appropriate payrol |l period,
his report does not indicate whether in fact that is the same person |isted

as Magdal ena Rodriguez in his conclusion. A though
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the regional director recoomended that the challenge to the ballot of
Rosael lia Trevino be overrul ed, he nade no findings indicating whet her or
not she was enpl oyed during the appropriate payroll period. V¢ therefore
nake no final disposition at this tine to the challenges to the ballots of
the voters listed in Schedul e B

The regional director recommended sustaining the chal |l enges
tothe ballots of the voters listed in Schedule C No exceptions to this
recomendation were filed. V@ therefore sustain the chall enges to those
bal | ot s.
(pj ecti ons

Pursuant to Labor Code Section 1156.3 (c), the enpl oyer and

Teansters Local 890 filed tinely objections.?  The objections petition
filed by the Teansters |isted objections relating to msconduct by the
enpl oyer, UFW and ALRB agents affecting the outcone of the election. 8
Gal. Admn. Code Section 20365 (a), in effect when the Teansters filed this
petition, states in pertinent part:

A party filing a petition under Section 1156.3 (c) of the

Labor Gode objecting to the conduct of the el ection or

conduct affecting the results of the election shall file

wth the petition declarations or other evidence

establishing a prina facie case in support of the

allegations of said petition. The failure to supply such

evidence in support of the petition at the tine of the

filing of the petition shall result in the i medi ate

dismssal of the petition or any part thereof which is
not supported by such evi dence.

YA though our procedure with regard to the initial consideration and
screeni ng of Labor CGode Section 1156.3 (c) objection petitions has been to
del egate that responsibility to the executive secretary, in this case we are
assumng that responsibility. Because the enployer's objectionis directly
related to our discussion of the challenged ballots, we believe it is nost
expedi tious and reasonabl e to di scuss and di smss the enpl oyer's objection
at this time. Because the objections filed by the Teansters are al so to be
dismssed, we again find it nost expedient to dismss these actions at the
present tine.
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No declarations were filed supporting the listed objections. V& therefore
di sniss the Teansters' objections petitioninits entirety.”

The objections petition filed by the enpl oyer alleges
that the regional director erroneously invoked the presunptions
of 8 Gal. Adnmin. Code Section 20310 (e).¥ This objectionis
based on the sane argunent presented by the enployer in its exceptions to
the regional director's report on chall enged bal | ots di scussed above.
A though the enployer did file a witten response to the el ection petition
as required by 8 Cal. Admn. Code Section 20310, the enpl oyee |ist was
I naccurate and inconplete inthat it only listed the enpl oyer's directly
hi red enpl oyees and failed to list the nanes of those workers provi ded by

the | abor contractor, Jose Qti z.

"The dissent argues that the results of this el ection should not be
certified because the regional director dismssed the Teansters' cross-
petition rather than treating it as a notion to intervene. The dissent
al so assunes the Teansters coul d have net the 20 percent show ng of
interest required for the intervention had it secured authorization cards

fromall 14 of the enployees it clained conprised the total unit. It is
i nappropriate for the Board to specul ate with regard to one party's
potential or actual show ng of interest. In any event 8 Cal. Admn. Code

Section 20315 provides that natters relating to the sufficiency of enpl oyee
support shall not be reviewabl e by the Board i n any proceedi hg under
Chapter 5 of the Act. No party filed objections to the el ection based on
the regional director's action. Ve therefore find it inappropriate to
consider this issue in this decision.

¥The presunptions invoked pursuant -to 8 Cal. Adnin. Code
Section 20310 (e) were:

(A That there is adequate enpl oyee support for the
petition and for any intervention.

(B That the petitionis tinely filed wth
respect to the enpl oyer's peak of season.

(O That all persons who appear to vote, who are not

chal | enged by any other party, and who provi de
adequate identification, are eligible voters.
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In Labor Gode Section 1157.3/ the ALRA itself inposes the
obligation on enpl oyers to "nmaintain accurate and current payroll lists
contai ning the nanes and addresses of all their enpl oyees” and to "nmake such

lists available to the Board upon request." V¢ have al ready determ ned t hat
pursuant to Labor Code Section 1140.4(c) Cardinal Dstributing Go., for the
purposes of our Act, is deened the enpl oyer of the workers provided by the

| abor contractor. Therefore, under Labor Code Section 1157.3, the
agricultural enployer, Cardinal Dstributing Co., is responsible for

nai ntai ning and naki ng avail abl e to the Board upon request accurate and
current payroll lists containing the names and addresses of workers supplied
by its | abor contractor, as well as those enployed directly.? An
agricultural enployer utilizing a labor contractor nust require that the
contractor turn over such information in order that the enpl oyer nay naintain
payrol| lists under the terns of the Act. The obligation to provide a list of

enpl oyees under 8 Cal. Admn. Code Section 20310 is in no way affected by the

fact that a particul ar enpl oyer may utilize a | abor contractor.

9This obligation is congruent with existing | ans and regul ati ons
admni stered by the Galifornia Departnent of Industrial Relations. Labor Code
Section 1174 (c) states, in part, "BEvery person enploying labor in this Sate
shal | keep a record of the nanes and addresses of all enpl oyees enpl oyed and
the ages of all mnors." Labor Code Section 1175 (d) states: "Any person,
officer, or agent who fails to keep any of the records required by Section
1174 is guilty of a msdeneanor.” The specific requirenents for naintaining
sugh records are contained in Industrial V&l fare Commssion M ni num \Wge
Qder No. 1-74.

Winhder 8 Cal. Adnmin. Code Section 20310 (a) (2) adopted by the Board
Qctober 13, 1976, upon service and filing of a representation petition, the
enpl oyer is required to provide to the regional director "a conpl ete and
accurate list of the conplete and full nanes and current street addresses and
job classifications of all agricultural enployees, including enployees hired
through a | abor contractor, in the bargaining unit sought by the petitioner
inthe payroll period i medi ately preceding the filing of the petition."
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Because the enpl oyer failed to include the nanes and addr esses
of the workers provided by the | abor contractor, the |ist he provided was
i nconpl ete and therefore did not fully conply wth the requirenents of 8
Gl . Admn. Code Section 20310. W therefore find it was not an abuse of
discretion for the regional director to invoke the presunption of 8 Cal.
Admn. Code Section 20310 (e). Accordingly, we dismss the enpl oyer's
obj ect i on.

Goncl usi on

The executive secretary or regional director shall open and
count the ballots of those persons listed in Schedule A If the ballots of
the voters listed in Schedul e B becone determnative of the results of the
el ection, the regional director shall clarify the discrepancies in his
report or shall reopen his investigation and find sufficient facts to
determne those challenges. |f the challenged ballots remaining after the
above order count are not determnative, the executive secretary shal l
certify the election.

Dated: March 11, 1977
Gerald A Brown, Chai rnan

Fonald L. Rui z, Menber
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Rogel i 0 Aval os

David A ani z

Vi cent e Burgos

Cel estino Chavez
Ernesti ne Chavez
Gonsuel a D az.

Franci sco DO az

Felix Fuentes Lydia
Lydi a Garci a Juan
Garza Juanita Huerta
Sedoni a P. Mal donado
Jose Montal vo

Jose Juan Mntal vo
Raquel Minoz Apol i nar

R vera

SCHDUE B -

Magdal ena Rodri guez

SCHEDULE A - CPEN AND GOUNT
Arturo Rvera
Jose R vera
Arnol fo Rodri guez
Dora Rodri guez
H ora Rodri guez Jose
Jose L. Rodriguez
Maria G Rodriguez
Masedel i a Rodri guez
Mari a Quadal upe Soto
Ranon Torres
Jerry Trevino
Jose Trevino
Rosal i o Trevino
Yol ando Trevi no
Vasquez slio

Vi | | anueva

RESQLUTI ON DEFERRED

Rosael lia Trevi no

SCHDULE C - GHALLENGES SUSTA NED

R cardo Chavez
Charles Mtchel |
Nancy Mtchel |
Arel i a Rodri guez
Vi ol a A varado
Marta Ramrez
Quz (Chai dez

G| berto Zapata
Eva Pantoj a
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Susana R A varez Ruben Lopez

Leonard QO ozco Paul a Carrasco
Norberta R vera Lydi a Minoz
Maria Becerra

Fel i x Quechara

Lorenzo Her nandez

Hizabeth A varez

CGlia R Grla

Sol edad CGarillo
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MEMBER JCHNSEN D ssent i ng:

1 dissent. In contrast tothe majority, | do not find that the
chal | enged voters were enpl oyees of Cardinal Distributing Gonpany but
rather that they were enpl oyed by Jose Qtiz, an agricultural enployer
w thin the neani ng of Labor Gode Section 1140.4(c). The chal l enged voters
were therefore not eligible to have participated in this el ection.
Furthernore, | would rule that the regional director erred in his
dismssal of a cross-petition which was properly filed by the Véstern
Gonf erence of Teansters and on this basis woul d set aside the el ection.

In his report on challenged bal |l ots, adopted by the majority,
the regional director nerely stated that "Jose Qtiz is a state |icensed
| abor contractor [lie. #FL183] enpl oyed by the enpl oyer for approxi nately
the last 12 to 15 years" and then recommended that 35 of the chal |l enges be
overrul ed since they were cast by workers whose nanmes appeared on Qtiz'

payr ol |
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roster for the pertinent payroll period. The regional director also
recomended that 21 chal | enges be sustained wthout stating a reason. There
is nothing inthe report to apprise the Board of either the extent of the
regional director's investigationinto Qtiz' role or the basis for his
ultinmate findings. The fact that Otiz holds a state contractor's |icense
should not inevitably |ead to the conclusion that he functioned as a | abor
contractor inthis particular relationship wth Cardinal .

The najority opinion al so pl aces great enphasis on the fact that
Qtiz perforned his services wth "manual " harvesters and thus woul d

differentiate this situation fromthat in Kotchevar Brothers, 2 ALRB No. 45

(1976). The question there was whether the grower or the firmhired by the
grower to pick and transport w ne grapes was the enpl oyer of the seasonal
harvest workers. V¢ held that the role of the |abor contractor as defined
by Section 1682 has been likened to that of a m ddl eman—ene who contracts
wth growers to provide | abor when needed—but concl uded that the contractor
inissue therein was sonething nore. As we said:

It is [this] contractor's ability to supply costly
equi pnent used in the harvesting operations, and to
assune responsibility for getting the grapes to the
w nery, which ordinarily accounts for his relationship
tothis enployer .... In the understandi ng of the
industry, he is a customharvester [and] ... falls
wthin the statutory definition of . "agricultural
enpl oyer' even though sorme of the functions which he
perforns are those typically associated with a | abor
contractor. Kotchevar Brothers, supra, at p. 6; see
al so, Napa Valley Mineyards, 3 ALRB No. 22 (1977).

The costly equi pnent to which Kotchevar referred consisted of

t he gondol as used to transport grapes to the w nery.
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Al harvesting was done by hand.? Since M. Qtiz was paid on a pack-out
basis, we nust presune that he provided the trucks and trail ers—ostly
equi prent by anyone' s st andar ds—by whi ch the harvested produce ultinately
reached the packi ng sheds.

Athough M. Qtiz holds a | abor contractor's permt under
Galifornia licensing statutes, he does not function as a contractor in his
busi ness association wth Cardinal. | find that M. Qtiz is a custom
harvest er who, under the facts and circunstances of this case, operates as
an i ndependent contractor and enpl oyer of the persons whose bal | ots were
chal l enged. Three factors influenced ny conclusion:? the nature of the
Cardinal -Qtiz agreenent; supervision of the enpl oyees in issue; and the
nmanner in which Qtiz is conpensated for his services.

Nature of the agreenent. According to the enpl oyer's brief,

the contract between the parties is entered into in

Y The Kotchevar brothers farm312 acres of table and w ne grapes
[prinmarily Thonpson Seedl ess, Enperors, Carrigans and Ml vasi as] plus 10
acres of field crops. During the Septenber 23 to Cctober 3, 1975 harvest
period, 45 table and 99 w ne grape pi ckers were required. From Cctober 11
to Gctober 17, 1975, 25 table and 102 w ne grape pickers were necessary to
conpl ete the harvest.

Z Byi dence upon which | based ny findings in regard to the Cardinal -
Qtiz business relationship is contained in the enployer's brief filed
wWthits exceptions to the recommendations of the regional director. No
hearing was held on this case. The Board's regulations provide in
pertinent part that:

Not wi t hst andi ng any ot her provision of these rules,
the Board shall have the authority acting pursuant
to a petition under Section 1156.3 (c) of the Labor
Code, or onits ow notion, wthout hearing/ to

i ssue an anended tally of ballots and appropri ate
certification In any election in "which the Board
has acted to resol ve issues wth respect to
chal l enge voters or to correct errors in the
previous tally of ballots. [Emhasis added.] 8
Galifornia Admnistrati ve Gode Section 20376 (1975);
re-enacted in substantially the sane formas Section
20360(b) (1976).

3 ALRB No. 23 13
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conpl ete service and assunes total responsibility for the harvesting of
the crops fromthe cormencenent of harvest until they enter the course of
nmarketing, including all risks. He is paid on a "pack-out" basis, a
relatively common practice in fresh fruit and vegetabl e harvesting, and
one which is utilized prinarily as a nmeans of pronoting quality field
packi ng when a | arge nunber of workers are enpl oyed. For exanple, were
Cardinal the enpl oyer, Cardinal would be obligated to pay wages for work
actually perforned even if the work product was of unnarketable quality.
But, Cardinal avoids this risk by engagi ng a custom harvester and payi ng
only for that produce which is commercially acceptable. Therefore, if an
enpl oyee harvests unacceptabl e produce, Qtiz, rather than Cardinal,
absor bs the | oss.

Supervi sion of enpl oyees. Labor Code Section 1682(b), supra,

provides in pertinent part that |abor contractors are persons who enpl oy
workers to render personal services "... to, for, or under the direction
of athird person ...". According to Cardinal's brief, thereis no "third
person” in this contract. M. Qtiz harvests the crop and in so doi ng
handl es all hirings and firings of enpl oyees, supervises their

perfornance, naintains payroll records, and pays all benefits such as

soci al security contributions.

Manner of paynent. Labor Code Section 1682(b), supra, defines

a farmlabor contractor as one who provi des workers to
[90 perpali, &lCne H[38177
athird party for a fee, Johns v. Vard, 179 CA (C A 2, 780 (1959)

["I'abor contractors collect their fees and nake their profits
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fromthe | aborers actual ly doing the [work]"]. "Fee is the difference
bet ween the anount recei ved by a | abor contractor fromthe third person
and the anmount the contractor in turn pays to persons enpl oyed to provide
services for that third person. Thus/ the "fee" which a | abor contractor
recei ves i s dependent upon and in direct proportion to the amount of
wages the third person is obligated to pay—+t is "nornmal |y a percent age

override of the actual cost of |abor," Kotchevar, supra. M. Qtiz, on

the other hand, contracts for a "rate" [a profit rather than a percentage
fee] to be paid for a total service and which has no relation to the
nunber of enpl oyees or their schedul e of pay.?

Inregard to the properly filed petition of the Teansters
Lhion, | find the actions of the regional director prejudicia and woul d
not certify this election. An examnation of our records reveal s that two
days after the UFWfiled its petition for certification the Teansters
filed a certification petition at Cardi nal whi ch excl uded t he enpl oyees
of the customharvester [Case No. 75-RG65-F. The regional director
dismssed this petition on the grounds that it did not present an
adequat e show ng of interest in reference to the larger unit sought by
the UFW Regul ati ons which were controlling at the tine of the el ection
herein provided that the regional director should have treated the

Teanster petition as a notion to intervene w thout

Y1t should be noted that although the Teansters had been party to a
col | ective bargai ning agreenent wth Cardinal for several years prior to
the el ection, they had neither brought the harvest workers under contract
nor included themw thin the unit designated in the certification
petition. Yet, both of these factors—a prior bargaining history in a
particular unit as well as a presunption in favor of the unit sought in
the petition—nfluenced the najority's resolution of a unit issue in Napa
Valley VMineyards ., 3 ALRB No. 22 (1977).
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consi deration of the unit position advocated in the latter

petition, 8 California Admnistrati ve Gode Section 20330(a) (1975) ;
substantially re-enacted as Section 20330 (b)(1976).% To certify
the results of this election would therefore prejudice a party whose
petition was wongful ly di smssed.

Dated: March 11, 1977

R chard Johnsen, Jr., Menber

YThe UFWcl ai ned that there were approxi matel y 70 Cardinal enpl oyees
at the time of filing while the Teansters pl aced the enpl oyee conti ngent
at just 14. Assumng that the regional director had accepted the U~Ws
enpl oyee estinmate as governing unit size, the Teansters coul d have net the
20 percent show ng of interest required for intervention had it secured
authori zations fromall 14 of the enpl oyees it clai ned conprised the total
unit. Anintervening union nay qualify for ballot status up to 24. hours
prior to an el ection, Labor Code Section 1156.3(b). S nce the Teansters
were party to a col |l ective bargai ni ng agreenent wth the enpl oyer at the
tinme of the election, it is probable that it held dues deduction or
aut hori zation cards fromthese enpl oyees as a condition of continued
enpl oynent .
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