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O Septenber 29, 1975, a petition for certification was filed by the
Lhited FarmVWrkers of America, AFL-A O ("UFW), seeking to represent the
agricultural enpl oyees of the enpl oyer, Napa Valley Mneyards, Go. In an
el ection held on Cctober 4, 1975, the votes were cast as foll ows: UFW- 141, void
ballots - 3, no labor organization - 9, challenged ballots - 12. Pursuant to
Labor Code Section 1156.3(c),Y the Enployer tinely filed objections to the
el ection. The issues set for hearing were:
(1) My a conpany holding a farmlabor contractor's
|'i cense under Section 1682 of the California Labor Code be
consi dered an enpl oyer wthin the nmeani ng of Section 1140.4(c) of
the Act?
(2 Odthe regional director inproperly determne the
geogr aphi cal scope of the bargaining unit by conbining the conpany's

Asti enpl oynent wth its Napa Val |l ey enpl oynent unit?

YAl references unl ess otherwi se indicated are to the
CGaliforni a Labor Gode.



(3) Was the nunber of agricultural enpl oyees enpl oyed in
the Asti unit for the payroll period i mediately preceding the filing
of the petition |less than 50 percent of the enpl oyer's peak
agricultural enploynent for the current cal endar year?

(4) Od the enpl oyer receive sufficient notice of the
exact tine and place of the el ection?

(5 DOdtheregional director inproperly refuse to
establish a separate polling place at Asti?

(6) Od the Board agent inproperly refuse to all ow
enpl oyees fromAsti to vote subject to the chal | enge??

(7) Ddthe regional director inproperly refuse to
segregate and count separately the ballots of the Asti enpl oyees?

(8) DO d a supervisor serve as the UAWobserver during the
el ecti on?

The threshol d objection in this case is whether Napa
Valley Vineyards is an agricul tural enpl oyer wthin the neaning of
Section 1140.4 (c) of the Agricultural Labor Relations Act and
thereby subject to the Board's jurisdiction. An agricultural
enpl oyer is defined by Section 1140.4 (c) of the ALRA as fol | ows:

The term'agricul tural enployer' shall be liberally

construed to include any persons acting directly or

indirectly in the interest of an enployer in relation

to an agricul tural enpl oyee", any individual grower,

corporate grower, cooperative grower, harvesting

associ ation, hiring association, |and nanagenent

group, any associ ation of persons or cooperatives

engaged in agriculture, and shall include any person

who owns or [eases or manages | and used for

agricultural purposes, but shall exclude any person

suppl ?/i ng agricultural workers to an enpl oyer, any
farmlabor contractor

Zmj ections five and six were withdrawn by the enployer inits
post-hearing brief. Accordingly they are di sm ssed.
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as defined by Section 1682, and any person
functioning In the capacity of a |abor
contractor. The enpl oyer engagi hg such | abor
contractor or persons shall be deened the

enpl oyer for all purposes under this part.

[ Enphasi s added. ]

Gounsel for the conpany contends that because the conpany is registered
as a farmlabor contractor, it is excluded fromcoverage under the ALRA The basis
of the conpany's argunent is that the exclusion of farmlabor contractors is
neani ngful only if the conpany's operations would otherwi se qualify it for
inclusion as an agricultural enployer. According to this argument if a conpany is
a harvesting association or a |and managenent group as well as a farm/| abor
contractor it nust be excluded. The union argues the converse. |Its positionis
that if the term™"agricultural enployer” is given a liberal construction as
required by Section 1140.4 (c), a conpany that, functions as a | and nanagenent
group or person who nmanages | and use for agricultural purposes is included in the
statute's definition of an agricultural enployer even if it alsois registered as a
farml abor contractor.

Prior to considering the question of the scope of inclusion of an
"agricultural enpl oyer” and exclusion as a "labor contractor” under Section 1140.4

(c), we note that the stated policy of the Act is to "protect the right of

agricultural enployees to full freedomof association ... to negotiate the terns
and conditions of their enploynment, ... to be free of the interference, restraint
or coercion of enployers of labor, or their agents, ... [and] to provide for

col | ective bargaining rights for agricultural. enployees.” Section 1140. 2.
Section 1140.4 (a) through (j)provides a set of definitions to identify the class

of persons
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and activities subject to the provisions of the Act. Agriculture is
broadly defined to include "farmng in all its branches.”
Section 1140.4 (a). Agricultural enpl oyees are |ikew se broadly
defined, the scope of eligibility defined as abutting the jurisdiction
of the National Labor Relations Act, including in our Act all those
excl uded fromthe coverage and protections of the NLRA as
"agricul tural enpl oyees." Section 1140. 4(b).
To determne the basis of the conpany's factual
gualifications to both the definitions of an agricultural enployer and farm
| abor contractor it is appropriate first to anal yze the nature of the conpany's
busi ness operations. As quoted supra, the exclusion under Section 1140.4 (c)
applies to "any person supplying agricultural workers to an enpl oyer, any farm
| abor contractor as defined by Section 1632, and any person functioning in the
capacity of a labor contractor.” The definition included by Section 1682 (b)
st at es:
(b) "Farmlabor contractor' designates any
person who, for a fee, enploys workers to render
personal services in connection wth the production
of any farmproducts to, for, or under the direction
of a third person, or who recruits, solicits,
supplies, or hires workers on behal f of an enpl oyer,
engaged In the growi ng or producing of farm roduct s,
who, for a fee, provides in connection t erewith
one or nore of the fol I ow ng servi ces: furnishes
board, |odging, or transportation for such workers;
supervi ses, tines, checks, counts, weighs, or
ot herw se directs or neasures their work; or
di sburses wage paynents to such persons.
This same section further defines the key termof "fee" in
Subsection (e) as:
. . the difference between the anount received
by a labor contractor and the anount pai d out
by himto persons enpl oyed to render personal

services to, for or under the direction of a
third person; (2) any val uabl e consi deration
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received or to be received by a farm| abor
contractor for or in connection wth any of
the services described above, and shal |

i nclude the difference between any anount
recei ved or to be received by him and the
anount paid out by him for or in connection
w th the rendering of such services.

This statute covering farmlabor contractors is a |icensing
statute which is liberally construed according to its purpose which is to
protect farmlaborers fromlabor contractor abuses. Johns v. VWard
(1959), 170 CA 2d 780, 339 P. 2d 926. The role of the | abor contractor
defined by Section 1682 has been |ikened to that of a m ddl eman—one who

contracts wth growers to provide | abor when needed. See, CGalifornia

Senate Fact Finding Coomttee on Labor and VWl fare, California Farm Labor

Problens, Part 1, 177-84 (1961). The fee is a percentage override of the
actual cost of labor. Thus, a |labor contractor is one who collects his
fees and nakes his profits fromthe | aborers actual ly doi ng the work.

Johns v. \Wrd, supra.

Napa Val l ey Mineyards and its corporate predecessor
have had a farmlabor contractor's |icense since 1971. |In the
Napa Val | ey the conpany has approxi matel y 100 permanent enpl oyees, ¥
and seven pernanent enpl oyees in the Sonoma Valley. The Napa Val | ey
workers are generally sent out to work fromthe "Rutherford conpl ex"
where the conpany office and housing is | ocated and where its equi prent
is stored and repai red. The Sonona Val | ey
workers are sent out fromthe conpany's location in Asti. The

concentration of the workers in the various | andowner's vi neyar ds?

Infter the harvest in Novenber the payroll nay tenporarily have
only approxi mately 30 enpl oyees. At peak the conpany has nore than
200 enpl oyees.

_ “The conpany submitted a list of 20 different owners of the |and
it farns, six of which appear to be nonindividual business entities.
See Gonpany Exhibit "C'.
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depends on whi ch operations are involved. During harvesting, all the
crews rmay be concentrated in one area on a given day, and on the next
day the sane crews could be scattered in three or four areas. During
other operations the crews are scattered and could be in al nost every
area on the sane day. The interchange of the conpany's equi pnent
anong these various | ocations basically parallels the work and
| ocation of the enpl oyees. Sone of the operations referred to in the
testinmony of the conpany's general
manager as "spot jobs"¥ do conport with the accepted definition of
the role, functioning and rei nbursenent of a farml abor contractor.
However, the conpany's manager readily admtted that in nost of the
contracts it forns wth the | andowers, the conpany "perforns all the
naj or farmng operations throughout the course of the year, rather
than spot jobs. ... ."

The Board accepted as evi dence under seal a contract whi ch
the conpany submtted as "representative" of its farmng
arrangenents with nost | andowners.® The contract defined the duties

of the conpany as foll ows:

_ F"Spot jobs" were described as operations whi ch might involve a
job to "pick a vineyard and nmaybe that woul d be the only thing that
we do." A though one of the conpany's forenen testified that in five
years as an enpl oyee with the conpany, during which tine he had
worked on all the different owners' |and, he had never known of an
arrangenent for a spot job only, we do not find it necessary to draw
a conclusion regarding this conflicting testinony. As is discussed
infra, whether or not the conpany provides |imted services, does not
preclude us fromfinding that it functions prinarily as a person
managi ng | and for agricul tural purposes.

9The Board notes the cooperation and reasonabl eness of counsel
for both parties intheir willingness to reach an acceptabl e
arrangement to protect the confidentiality of this document. The
portions of the contract referred tointhis opinion relate only
generally to the duties of the Napa Val |l ey M neyards Conpany. Counsel
for the conpany indicated that such references "woul d not present any
probl ens.” The Board hereby orders this docunent reseal ed and kept
under seal in the files of the executive secretary.
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2.2 MANACERS AS | NDEPENDENT GONTRACTCR  Oaner  her eby
engages MANAGER as an i ndependent contractor to nanage
farmng of the vineyards now and thereafter |ocated on
the land. Mnager shall use reasonable efforts to
furnish the | abor, equi pnent, materials and supplies and
to do and performall acts and services reasonably
necessary to farmsaid vineyards in a good and farmlike
nmanner consistent with the practices used fromtine to
tine by nmanager in farmng 1ts own and other vineyards in
Napa Gounty, CGalifornia. Farmng of the vineyards shall
include, wthout limtation, planting, budding, and
pruning said vineyards. In addition to nmanager's farmng
duties, nmanager shall plant such new vines and renove and
repl ant agi ng vines and shall nake such ot her

i nproverments to the |and as owner shall direct by
instructions in witing. WMnager shall al so deliver
grapes harvested to point of delivery as ower shall
designate in witing.

2.3 MANACER S AUTHCR TY.  Managers authorized to

enter onto .the land and to do all things rel ated

or incidental to its obligations hereunder.

The record reflects that this enuneration of duties fairly
represents the work, perfornmed by the conpany in nost of its
operations. Such operations involve the conpl ete and conti nui ng
performance of all major farmng duties throughout the year. The
conpany' s general nanager described the nature of the agreenents the
conpany enters into wth the | andowners as being nostly "short-term
contracts.” The only inherent short-termaspect of these contracts is a
standard provision for a 60-day termnation by either party. The
record shows the actual termof the contracts is generally at |east one
year and usually much longer. The fact that the conpany has
approxi natel y 100 per nanent enpl oyees who work year-round perform ng
all the tasks necessary for the planting, pruning, and harvesting of

the vines? and the

“Addi tional tasks performed regul arly on nost of the land that the
conpany nanages i nclude pruning, shreddi ng the bush, tying the canes to
wre, cutting heads off buddi ng vines, discing between rows, hoe
pl ow ng between vines, suckering, planting, replanting, and harvesti ng.
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fact that the entire process of planting and bringing to cul tivation
and harvest a newvineyard is a three-year cycle indicates that in
spite of the contractual provisions allowng for termnation, these
agreenents in effect operate as | ong-termcontractual rel ationships.
The evi dence reveal ed that the conpany has been involved in this
process fromthe initial planting stage in nost of the land it
presently i s managi ng.

The conpany is conpl etely responsi ble for the day-to-day
operations and deci sions involved in the operations at the various
vineyards they farm A though the owners nay participate in najor
deci sions invol ved in the operations of their vineyards,
the conpany's contact wth the owers varies fromweekly to only
three or four times in a year.? There was al so evi dence of one
occasi on where even though the owner did not want his land cul tivated,
the conpany foreman instead foll owed the conpany's orders to cultivate
the land. The fact that the conpany perforns year-round farmng
operations indicates the owners have contracted wth it to do nore than
just to provide for a fee the laborers for individual farmng
operations. The contract denonstrates an al | -enconpassi ng function
whereby the conpany is "to performall acts and services reasonably
necessary to farmsuch vineyards in a good and farmlike nanner ... ."
[ Enphasi s added.] @G ven these facts, it cannot be denied that the
conpany's duties qualify it as acting directly in the owers' interests
as a "land nmanagenent group" or person who "nanages | and used for

agricultural purposes” as included in Section 1140. 4(c).

~ ¥The manager of the Asti operations testified that he consults
w th those who "represent thenselves ... as the ones in contro
oL tPe hand" and that he did not knowwho actually held title to
the | and.
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A further factor weighing in our determnation that the
conpany functions as sonething nore than does a nornmal farm/ abor
contractor is the type of fee arrangenents it has wth the various
| andowners. The fee associated wth the perfornance of duties as a farm
| abor contractor is characterized as a percentage off the top of the
total anount paid for the cost of |abor, that is, the actual cost of the
| abor doing the work plus an override. The record is clear that the
conpany, collects such fees. But here again its fees reflect the fact
that it perforns services far beyond those nornal |y provided by a farm
| abor contractor. |Its additional and inclusive | and nanagenent function
is reflected and conpensated by an additional fixed per acre nanagenent
fee whi ch the conpany usual | y charges.

The record establishes that the conpany, while performng

virtually all the services nornally provided by a farm| abor
contractor, also provides inportant additional services in its day-to-
day managenent of the vineyards. Thus, we return to the

basi c issue of howto resolve the conflict presented by a factual
situation which indicates that a conpany perforns substantial farmng
operations qualifying it as a | and managenent group or person who
nmanages | and used for agricultural purposes and in conjunction wth such
operations provides |labor and col |l ects fees as a farm| abor contractor.
The issue is whether such a person or conpany is to be included in the
jurisdiction of the Act as an agricultural enpl oyer wthin the neani ng
of Section 1140.4(c) or is to be excluded fromthe jurisdiction of the
Act because it is a farmlabor contractor. In Kotchevar Brothers, 2

ALRB No. 45
(1976), we found that a custom harvester who was al so a | abor
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contractor within the neaning of Section 1682 was included in the
Act's jurisdiction as an agricul tural enpl oyer where its duties and
conpensat i on were beyond those of the nornal farmlabor contractor.
V¢ therefore have al ready denied the validity of the conpany's basic
argurent that the excl usionary | anguage of Section

1140.4 (c) has no neani ng unl ess the person or conpany initially
qual i fies under that section's inclusionary |anguage.?

I n determni ng whet her a person or conpany registered as a
farmlabor contractor is in fact serving other functions which qualify
it as the agricultural enployer of the workers he supplies, we find
apposite the reasoning and guidelines in the Fair Labor Standards Act,
29 OFR Section 780. 330 used to det erm ne whet her sharecroppers and
tenant farners are enpl oyees or
i ndependent contractors®® and 29 CFR Section 780. 331 concer ni ng
whet her crew | eaders or |abor contractors are the enpl oyers of the
wor kers they supply.

29 CFR Section 780. 330 states:

... the answer to the question of whether an

individual is an enployee or an independent

contractor under the definitions in this Act lies

inthe relationshipinits' entirety, and i s not

determned by common | aw concepts. |t does not

depend upon i solated factors but on the 'whol e

activity’ An enpl oyee is one who as a natter of

economc reality follows the usual path of an

enpl oyee. Each case nust be deci ded on the basis

of all facts and circunstances, and as an aid in

t he assessnent, one considers such factors as the
fol | ow ng:

9\ note also the inpracticality of this argunent in serving the
purposes of the ALRA It would be only a matter of sinple
pookkeepi ng for all agricultural enployers wthin the neani ng of
Section 1140.4 (c) to, at least in sone neasure, supply |abor for a
fee in such a fashion to qualify for and be |icensed as farml abor
contractors.

_ | ndependent contractors are consi dered enpl oyers in the
Fair Labor S andards Act.
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(1) The extent to which the services rendered are an
integral part of the principal's business;

(2) the permanency of the relationship; (3) the
opportunities for profit or loss; (4) the initiative,
judgnent, or foresight exercised by the one who
perforns the services; (5) the anount of investnent;
and (6) the degree of control which the principal has
in the situation. [Enphasis added. ]

29 CFR Section 780.331 states in pertinent part:

(b) The situation is different where the
farmer only establishes the general
nmanner for the work to be done.  Were
this is the case, the | abor contractor
Is the enpl oyer of the workers if he
nakes t he day-to-day deci sions regardi ng
the work and has the opportunity for
profit or |oss through his supervision
of the crewand its output. As the
enpl oyer, he has the authority to hire
and fire the 'workers and direct them
while working in the fields. Conplaints
by the farnmer about the quality or
quantity of the work or about a worker
are made to the contractor or his
representatives, who nakes what ever
action he deens appropriate. Hs
opportunity for profit or |oss cones
fromhis control over the tine and
nmanner of performance of work by his
craw and his authority to determne the
wage rates paid to his workers.

[ Enphasi s added. ]

In considering the "whole activity" of Napa Vall ey

Mineyards, in light of the above |isted factors we note first that it
has approxi natel y 107 pernanent enpl oyees and thus spends only a snal |
portion of its tinme during peak assenbling crews. The fact that the
conpany generally perforns all the vineyard operations fromplanting
t hrough harvesting indicates that the conpany is rendering services
that are the bases of and thus clearly integral to the | andower's
busi ness. A though the | andowners nay participate i n maj or deci sions
such as what and when to plant and do have ultinmate control in the
sense that they may termnate the contract, it is the conpany whi ch

determnes the day-to-day operations of the Iand and thus has the nost
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i medi ate control over the workers and their working conditions. The
all-inclusive functions of the conpany indicate it was hired to
exercise its own initiative, judgnent and foresight in rmanaging the
various owers' land. F nally, in considering the conpany's act ual
relationship to the workers, the record is clear that the conpany has
the authority to hire and fire themand their daily work assignnents
are determned and supervi sed by the conpany.

Fol I owi ng the words of 29 CFR Section 780.330, that the
relationship inits entirety "does not depend upon isolated factors
but on the "whole activity'" we have focused on all the functions of
the conpany, that is, on what it actually does, to reach our
conclusion that it is an agricultural enployer wthin the neani ng of
Section 1140.4 of the Act. Ve further find it supports the purposes
of our Act which includes the right of agricultural enployees "to
negotiate the terns and conditions of their enpl oynent” [ Section
1140.4] to find this conpany to be the enployer. Here it is the
conpany, did not the | andowners, which determnes the terns and
conditions of the workers' enploynent and thus it best serves the
interest of the workers to negotiate directly wth the conpany as
their enployer. Thus, in response to the conpany's first objection,
we hold that a conpany hol ding a farmlabor contractor's |icense under
Section 1682 may be an enpl oyer wthin the neaning of the ALRA ¢
find therefore that the conpany is an agricultural enployer wthin the
neani ng of Section 1140. 4(c) because it functions as a | and nanagenent
group and as a "person" who nanages |and used for agricultural
pur poses.

The enpl oyer' s second naj or objection to the election is

that it was inproper for the regional director to find appropriate
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a unit enconpassing all the enpl oyees of the enpl oyer in the Napa and
Sonoma Val | eys. For the reasons discussed bel ow we find the regional
director's unit determnation to be correct.

Napa Val |l ey M neyards enpl oys agricul tural enpl oyees in the
near by Napa and Sonona Val | eys, which are separated by a small range
of nmountains. These valleys are used to produce basical ly the sane
crops. The valleys have only a mninal difference in their grow ng
seasons and have simlar needs for labor. Ve find that the operations
of the enpl oyer here are in a single definable agricultural production
area. See Egger & Ghio Gonpany, Inc., 1 ALRB No. 17 (1975); John
Hnore Farns, 3 ALRB No. 16 (1977).

Were separate operations of an enpl oyer are not contiguous, we
have the power to "determne the appropriate unit or units.” Section

1156.2. V¢ said in John Hnore, supra, that

the fact that the operations of an enpl oyer are in a single definable
agricultural production area wll be a significant factor in our unit
determnati on.

V¢ note here that prior bargaining history on a single unit
basi s covering these enpl oyees and the fact that the union has petitioned
for and organi zed on the basis of a single unit are additional factors
that indicate a single unit is appropriate. V@ therefore find that the
unit determnation nade by the regional director was proper.

In nmaki ng our finding here, we do, as the dissent correctly
points out, rely heavily on the fact that these enpl oyees work wthin
a single definable agricultural production area. A finding that

pl aces groups of enpl oyees of an enpl oyer
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in asingle definable agricultural production area nerely reflects that
the location of the land, the nature of the soil, the clinate and the
avai | abl e human and natural resources dictate that the crops grown, the
| abor force utilized and the tinme of peak enpl oynent will be generally
the sane. The conbi nation of these factors within a single definabl e
agricultural production area nmakes it nore appropriate for al
agricultural enpl oyees of an enployer to be in a single unit for
col | ecti ve bargai ni ng purposes, as the simlarly |ocated enpl oyees'
interest in negotiating wth their enployer wll nost often coincide in
both tinme and pl ace. Where such is not the case, then separate units for
enpl oyees of an enployer in a singl e definable agricultural production
area, unless they are contiguous, mght be appropriate. Here, though,
the fact that there is a history of collective bargaining by these
enpl oyees as a part of a single local in the same union and the fact that
t hese enpl oyees were organi zed on a single unit basis | end support to our
finding that a single unit is appropriate. S nce the NLRB has w de
discretion to select craft, departrmental, plant and other units, the
tests utilized to neasure coomunity of interest of enpl oyees is
frequently sinply irrelevant to the consideration of which group of "al
agricultural enpl oyees" is appropriate. Ve believe the single definable
agricultural production area standard to be significant and realistic.
In determning that the regional director's unit
determnation was proper, we find enpl oyer's objections three and
seven [supra, p. 2], to be noot. V¢ therefore dismss these

obj ect i ons.

The enpl oyer's fourth objection, that it did not

recei ve sufficient notice of the exact tine and place of the
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el ection, is based on its argument that it did not receive a copy

of the notice and direction of election until the pre-election
conference, even though the enpl oyees and uni on had recei ved themthe
day before the pre-election conference. This distribution of the
notices prior to the pre-election conference is not contrary to the
basic policy followed by the Board agents. Furthernore

we find the enpl oyer in fact had actual notice of the exact tine

and place of the election. This is indicated in the tel egram@
sent by enpl oyer's counsel to the regional director on Friday,
Cctober 3, 19752 stating "M client has been advised this
afternoon that an election will be held tonorrow from2:00 p.m to 6: 00
p.m at the conpany's Rutherford location.” The fact that the enpl oyer
did in fact have notice negates any prejudicial effect of not having
been physically served wth the notice and direction of election until
the pre-el ection conference. Accordingly, we dismss this objection.
The enpl oyer failed to present evidence at the hearing wth
regard to its objection that the UFWobserver was a super vi sor
Accordingly, we dismss this objection.
Finally, we uphold the regional director's dismssal of
enpl oyer's all egati on that supervisors were responsible for obtaining
the signatures for and coll ecting the authorization cards supporting the
representation petition. This objection was di smssed pursuant to
Section 20315 [8 Cal. Admn. Code Section 20315] of the Board' s
regul ati ons which provides that matters relating to the sufficiency of
enpl oyee support shall not be

YWpoard Exhibit "H'.
2 The day before the pre-el ection conference
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revi enabl e by the Board in any proceeding under Chapter 5 of the

Act. The rule of nonlitigability of natters relating to the
sufficiency of enpl oyee support does not nean that substanti al
guestions as to the propriety of the manner in which a uni on obtai ned
its showing of interest wll be ignored in the context of a

representation proceeding. John V. Borchard Farns, 2 ALRB No. 16

(1976). The Board' s regul ations provide a procedure by which parties
guestioni ng the sufficiency of enpl oyee support nay submt this issue
tothe regional director before an election is ordered. Jack or Mrion
Radovi ch, 2 ALRB No. 12 (1976). 8 Gal. Admn. Code Section 20315(b)

stat es:

(b) Any party having evi dence concer ni ng

such nmatters nmay submt said evidence to the Board

or the regional director. However, the Board or

the regional director nay refuse to consi der any

evi dence which is not submtted wthin 48 hours of

the filing of the petition.

The enpl oyer did not submt any evi dence that supervisors
had participated in obtaining the authorization cards until after the
pre-el ecti on conference on Cctober 4, 1975, when it submtted a
handwitten letter to the Board agent who had conducted the pre-
el ection conference al l eging the supervisory participation. At this

tine, nore than 48 hours had passed since the filing of

the petition.® Thus, it was within the regional director's

Yhder the newregul ations, 8 Cal. Admin. Code Section 20300
(j)(4), we have extended this tine limt to 72 hours. "Any party which
contends that the show ng of interest was obtai ned by fraud, coercion,
or enpl oyer assistance, or that the signatures on the authorization
cards were not genuine, shall submt evidence in the form of
decl arations under penalty of perjury supporting such contention to the
regional director wthin 72 hours of the filing of the petition." BEven
under this newregulation, whichis not controlling in this case, the
enpl oyer still failed to present this natter wthin the allotted tine.
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discretion to refuse to consider the enployer's claim V¢ do not find
the regional director abused his discretion, especially in
light of the fact that this matter was not called to his attention
until just a few hours before the el ection was to take pl ace. The
enpl oyer knew an el ecti on had been ordered, and knew the exact tine and
pl ace of the el ection.

Ve find no show ng of good cause for the enployer's failure to
present this matter to the regional director within the allotted tine
period. Under these circunstances, we find the election itself to have

been an accurate and fair nmanifestati on of the enpl oyees' sentinents.

"It is the election ... which decides the substantive issue whether or
not the union ... actually represents a ngjority of the enpl oyees
involved in a representation case." NRBv. J. |I. Gase .', (9 Ar.

1953) 201 F. 2d 597, 95 NLRB No. 207. V¢ therefore uphol d the regional
director's dismssal of this objection.

Based on the foregoi ng, we conclude that there are no
grounds for setting aside this election, and order that the Uhited Farm
Vorkers of Anerica, APL-AQ be certified as the col | ective bargai ni ng
representative of all the agricultural workers of the enpl oyer in Napa
and Sonona (ounti es.

Dated: March 7, 1977
Gerald A Brown, Chai rman
Fonald L. Ruiz, Menber

Fobert B. Hutchi nson, Menber
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MEMBER JCHNSEN D ssent i ng:

| dissent. | would find that the two farmng operations are
| ocated i n nonconti guous geogr aphi cal areas and woul d then det er m ne
that separate bargaining units woul d be appropriate.

The phrase "nonconti guous geographi cal area" in Labor
Gode Section 1156.2. inposes a limtation upon the requirenent
that the bargaining unit shall be all the agricultural enpl oyees
of an enployer in order "to encourage, and protect the right of
agricultural enployees to full freedomof association, self-
organi zation, and designation of representatives of their own choosing,
to negotiate the terns and conditions of their enploynent ...." Labor
(ode Section 1140.2. Such limtation is a logical response to the
probability that geographically disparate agricultural operations woul d
give rise to single units of enpl oyees who did not share common skills,
rates of pay and other terns and conditions of enpl oynent or for whom
"the unit determnation would fail to relate to the factual situation"
si npl y because physical separation al one woul d obviate the potential for
concerted bargaining activity. See, e.g., Kal anmazoo Paper Box Corp.,
136 NLRB 138, 49 LSRM 1715 (1962).
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Therefore, the term"noncontiguous geographi cal area"
shoul d be liberally construed in order to permt the Board to
exercise its discretion as to the appropriate unit or units.
Qherw se, as stated by a charter nenber of this Board:

"The | egal consequence of finding that enpl oyees

work in a single geographical area is that

further inquiry as to the appropriateness of the

unit ceases, and the enpl oyees are included in

that unit no natter howlittle they have in

common. " [Enphasis added.] QGodin, “California

Agricultural Labor Act: Early Experience," 15

Ind. Rels. 275, at 279 (1976).

Napa Val |l ey Vi neyards nmanages w ne grow ng operations in
di stinctly nonconti guous geographi cal areas: the Napa and Sonona
Valleys. The two | ocations are separated by approxi nately 40 mles and
a small range of nountains. To reach Asti from
Rutherford it is necessary first to traverse an initial nountain
range into Knight's Valley, then to pass through the A exander
Valley, the Geyserville area, and finally to a small range of hills
south of doverdal e where Asti is | ocated.

The majority itself inplicitly found geographi cal
noncontiguity in order to exercise its statutory discretion to
determne the appropriate unit or units pursuant to Labor Code
Section 1156. 2.

In determning that a single bargaining unit is
appropriate the ngjority relies chiefly on tw factors:

1. There is a history of bargai ning under a single
unit, and

2. The locations, though in noncontiguous geographi cal

areas, are still within a single definable agricultural production area.
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Wiile either or both of the stated factors nay yield
valid considerations in sone cases, it is ny opinion that neither is
applicable here. Ahistory of single unit bargai ning nay indicate
that bargaining on that basis is viable or may initself create a
community of interest anong the covered enpl oyees. However, it is a
dubi ous test when, as here, the collective bargai ni ng agreenent was
entered into without benefit of the protections accorded farmworkers
under the provisions of Labor Code Section 1140, et sag., or when the
contract had expired nearly two years prior to this election.

As to the second factor, the Board introduced the term
"single definabl e agricultural production area,” in Egger & Ghio

Gonpany, Inc., 1 ALRB No. 17 (1975). The intention was to define

this termrather narrowy in terns of common -water supply, |abor

pool, climate, soil conditions, and narketing practices; it was
used by the Board to define the term"geographi cal areas" for

pur poses of determning contiguity under ALRA Labor Code Section
1156. 2.

S nce Egger & Ghio Gonpany, Inc., supra, a najority on the

Board has reinterpreted the phrase "single definable agricultural
production area’ to define a larger area than was apparently i ntended
in Egger. In so doing, the majority was able to find that two
farmng operations | ocated wthin separate and nonconti guous

"geogr aphi cal areas" were neverthel ess both wthin a "single

definabl e agricultural production area”. Exactly this finding has
been nade by the majority in both John H nore Farns,

3 ALRB No. 16 (1977) and the case before us. In both of these
cases, the Board has inplicitly found that two farmng operations
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are in noncontiguous geographi cal areas w thout indicating what
standards are to be used to make such a deternination.? In each

case, the mgjority has then determned that both farmng operations are
located wthin a single agricultural production area. This is the basis
for their determning that a single unit would be appropriate for both
operations. | disagree wth this approach.

Wien two or nore farns are in nonconti guous geographi cal areas, the
Board is obligated to examne the unit and may still determne that a
single bargaining unit is appropriate. In so doing, the Board shoul d

consider the criteria set forth in Bruce Church, Inc., 2 ALRB No. 38

(1976). In that case, the Board outlined the various factors to be used
in determning the appropriate unit for two operations in noncontiguous
geogr aphi cal areas. These criteria are based on NLRB precedent and focus
on whether there exists a coomunity of interest, anong the workers.
They i ncl ude:

1. The geographical |ocations of the operations,

2. The extent to which the enpl oyees at the different
| ocati ons share common super Vi sors,

3. The nanagerial autonony at the separate |ocations wth
regard to personnel decisions, wages, and working conditions,

4. The frequency of enpl oyee interchange between the

| ocati ons,

YI'n the case at hand, the najority states that: "“Napa Valley
M neyards enpl oys agricultural enpl oyees in the nearby Napa and
Sononma Val | eys, which are separated by a snall range of nountains. These
nearby vall eys are used to produce basically the sane crops. The val |l eys
have only a mninal difference in their grow ng seasons and have simlar
needs for labor. Ve find that the operations of the enployer here are
in a single definable agricultural production area.” Napa Valley
M neyards at p. 13. See, also, John Hnore Farns, supra, dissenting
opi ni on.
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5. The nature of work performed at the various
| ocations and the simlarity of the skills involved, and

6. The bargaining history of the enpl oyees.

A sufficient community of interest anmong the workers of a
single bargaining unit is necessary for bargai ning and admni stration
of the contract governing the unit in such a way as to assure the
workers the fullest freedomin exercising their Section 1152 rights.
Wienever a finding of noncontiguity is nade, so that the Board inits

di scretion nust determine the appropriate unit, the Bruce Church

criteria should be examned in detail. Such an examnation in this
case indicates that a single unit would not be appropriate for the two
oper at i ons.

According to the record, there is no integration of the
enpl oyer's Asti [Sonona Valley] and Rutherford [ Napa Val | ey]
operations nor is there an interchange of enpl oyees, supervision, or
equi pnent between the two | ocati on.

The record reveal s that the two | ocations are conpl etely
autononous units with virtually no contact between operations. In nore
than five years, the Asti nmanager has never been to the Rutherford
of fice and tel ephone contact between the operations rarely occurs nore
than once or twce a year. The nmanager at Asti nakes the day-to-day
operating and personnel decisions wthout consultation or approval of
the enpl oyer's Rutherford offi ce.

Dfferent wages and working conditions prevail as between
the two groups of enployees. Separate seniority |ists are naintai ned
at each location and the picking rates are conputed differently. In
Asti, the workers pick individually and are paid individually per
bucket, as is the common practice in that area.
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Under this arrangenent the highest paid worker is paid about tw ce as
nmuch as the | owest paid worker. In the Napa Valley the workers are
paid in groups for their picking. They generally forminto groups of
eight, pick into a common gondol a and then are paid on a per-tonnage
basi s with each nmenber of the group receiving the same pay for their
joint work. There are no picking rates established for individuals
based on individual output in the Napa Valley operations.

The record shows that the bargai ni ng agreenent had
expi red approximately two years prior to the election and that
during the interimperiod significant changes had been nade in
wages and wor ki ng condi ti ons.
Based on all of the foregoing, | do not feel that there was a
coomunity of interest sufficient to conclude that a single
bargai ning unit is appropriate.
Dated: March 7, 1977

R chard Johnsen, Jr., Menber
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