STATE G- CALI FORN A
ACR GULTURAL LABCR RELATI ONS BOARD

QCBA & SIN5,

Enpl oyer,
No. 75-RCG170-M
and

TEAVBTERS LCCAL 865,

3 ALRB No. 12

Petitioner,
and

UN TED FARM WIRKERS OF AMER CA,
AL-dQ

| nt er venor .
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Thi s deci sion has been del egated to a three nenber
panel of the Board. Labor Gode Section 1146.
Oh Getober 9, 1975, an election was held at (ossa &

Sons. The tally of ballots showed the follow ng results:

Teansters . . . . . . . . O
Nothion., .. . . . . . . . .0
wd. . . . . . . . . .. .0
Chal lenged Ballots . . . . . . 8

Since the challenged ballots determne the outcome of the election, the
Regi onal Director of Salinas Regional Ofice issued a Report on
Chal I enged Bal | ots on Novenber 29, 1975. The Report recomended

sustai ning the challenge to one ballot and overruling the challenges



to the remaining seven. ¥ Teanster Local 865 and the UFWfiled
timely exceptions.

The only exception filed by Teanster Local 865 clains
that the challenged ballots were already counted before it had an
opportunity to reviewthe Regional Director's report. A search of
the record, however, reveals no evidence that the challenged ballots
were counted or otherwi se inproperly dealt with. Therefore, the
exception i s dismssed.

The UFWexcepts to the Regional Director's finding and
concl usion that Manuel Cortez was not enployed in the appropriate unit
during the applicable payroll period and thus was not eligible to vote.
The exception presents no additional evidence, but clains that the
Regional Director erred in his conclusion. The claimof error is based
on the assertion that the Regional Director failed to consider
al | egedly uncontradi cted declarations of the Iabor contractor and
Cortez stating that Cortez was enpl oyed during the payroll period. The
Regional Director's report refers only to the Iabor contractor's decl a-
ration and goes on to indicate that neither the enployer nor the |abor
contractor were able to substantiate Cortez's enpl oynent.

As we held in SamAndrews' Sons, 2 ALRB No. 28 (1976) , the

Board is entitled to rely on the report of a Regional D rector where

the parties fail to raise a material factual dispute which would
warrant further investigation or hearing. Here, the record discloses a
clear material factual dispute. The Regional Director's Report is
unclear as to the scope of the investigation conducted.

Y The seven overrul ed chal | enged bal | ots bel ong to Edwar do
Rodriguez, G priano Salinas, Jesse Garcia, Ray Galindo, David Ronero,
Chris Limon, and Ray Serna.
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W order the Regional Director to open and count the
bal [ ots of the seven voters whose chal | enges are overruled. If,
after anewtally is issued, the remaining challenge to the Cortez
ballot is determnative, the Regional Director is ordered to

conduct a further investigation in accordance herewth.

Dated: February 16, 1977
GERALD A. BROAN, Chairnman

RCBERT B. HUTCH NSO\ Menber

RGARD JONSEN JR., Menter
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