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Pursuant to our authority under Labor Code Section 1146,
the decision in this matter has been delegated to a three-menber
panel of the Board.

The United Farm Workers of America, AFL-CIO (hereinafter "UFW)
objects to certification of a run-off election which was held on
Septenber 20, 1975, claimng that msconduct by Gshita, Inc. ("enployer”
or "conpany"), representatives of the Western Conference of Teansters
("Teansters" or "WCT" ), and agents of this Board affected the outcone of
the election. Labor Code, Section 1156. 3 (c). Upon a review of the
record, we have found substantial evidence of conduct on the part of the
enpl oyer which, when considered as a whole, substantially interfered with
the el ection, and thus, on the grounds stated herein, we decline to
certify it.

On September 10, 1975, a petition was filed by the Teansters for
certification as the bargaining representative of the agricultural



workers of the enployer. The UFWintervened on September 11, 1975. On
September 18, 1975, an election was conducted anong the company's
agricultural enployees and 194 votes were cast. The results of that election
were: United Farm Wrkers - 68; Teamsters - 65; no union -37; void
ballots - 10; and challenged ballots - 14. A run-off election was held on
Septenber 20, 1975, with the following results: Teansters - 120; United
Farm Workers - 74; and chall enged ballots - 7.

On Septenber 24, 1975, the UFWfiled a petition pursuant to Labor
Code Section 1156.3( c), objecting to conduct which, it was asserted,
affected the results of both the original and run-off elections. That
petition alleged 13 instances of msconduct of the enployer, one such
instance on the part of the Teamsters, and six instances on the part of
representatives of this Board. Several of these objections were dismssed
by the Board through the executive secretary in a Notice of Hearing and
Oder of Partial Dismssal. The UFWsought review of the dismssal order
and the Board subsequently issued an order reinstating one of the
obj ections previously dism ssed.

A hearing on the remaining UFWobjections was hel d on Decenber

15 and 16, 1975, at which evidence was received addressing seven major
i)

| ssues. Post-hearing briefs were submtted by the enployer and the UFW

1/ The issues were: 1) whether the enpl oyer denied access to its
enpl oyees by UFWorgani zers prior to the el ections so as to interfere wth
enpl oyee rights under the Act; 2) whether the grant by the enPIayer of
I nsurance cover aﬂe to certain of its enpl oyees constituted unlaw ul
interference wth the el ections; 3) whether pre-election speeches by the
enpl oyer contai ned threats of a plant shutdown and, if so, whether such
constituted unlawful interference wth the el ection; 4) whether the
enpl oyer gave unl awful assistance to the Teansters by permtting that
union’s organi zers unrestrai ned access to its enpl oyees whil e denyi ng the
sane to the UFW 5) whether entrances to the election's site were bl ocked
by agents of the enployer in a nanner and to an extent sufficient to
interfere wth the el ection? 6) whet her conpany forenen were wthin the
polling area during the voting periods and, if so, whether their presence
Interfered wth the el ections; and 7) whether bus drivers were conpany
forenen and, if so, whether the busing of enpl oyees to the election site
by such personnel constituted interference wth the el ections.
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The intervenor's first ground of objection is that the enployer
systematically curtailed and prevented attenpts by organizers of the UPWto
gain access to conpany property and enpl oyees during non-working periods,
while repeatedly granting preferential access and other such privileges to
Teamsters. These actions, it is argued, substantially hindered the UFWin
its efforts to effectively comunicate its position, had a chilling effect
on the receptivity of enployees to that union, and thus underm ned the
ability of Oshita enployees to participate in the elections in a free and
i nformed manner

The witnesses who testified in order to substantiate these
assertions were not precise as to every detail of the incidents they
described.? Their testimony i s, however, consistent, substantial and, for
the most part, uncontroverted.

Sal vador Vizcaino, an enployee in the conpany's bunching shed,
testified that UFWorgani zers began daily visiting the shed approxi mately
two weeks before the first election but were with few exceptions constantly
prevented from speaking to workers enployed there by conpany supervisors.
He stated that he, as well as nunerous other enployees, overheard the shed
foreman repeatedly assert that he had orders to deny the UFWaccess to
conpany property and enployees. He testified that on numerous occasions the
foreman threatened to call the police and that they were tw ce actually
called for the purpose of evicting UFWorgani zers fromthe prem ses.

Ken Fujinoto, an organizer for the UFW testified that he began
visiting the shed I ess than a week before the first election

2 For exanple, few witnesses were able to recall the precise dates
on which the incidents they described occurred.
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and that on every occasion the foreman in the presence of shed enpl oyees
decl ared that he had been ordered to prevent UFWorgani zers fromentering
the prem ses. Nevertheless, according to Fujinoto, he and ot her organizers
general ly entered the shed and spoke with workers. On such occasions,
however, the foreman fol lowed them continually repeating that he had been
instructed to prevent them from conmmunicating with enployees.

Fujinmoto further stated that on one occasion he and another UFW
organi zer were confronted at the shed by the foreman together with
Teanster organi zers, and that one of the latter physically accosted
Fujimto's conpanion in an attenpt to prevent himfrom speaking with shed
empl oyees. Fujinoto testified that the foreman repeatedly threatened to
call the police, that once the police were actually sumoned and for at
| east ten mnutes conversed with the foreman inside of the shed in the
presence of enployees before asking UFWorgani zers to | eave the area

UFW or gani zer Carlos Cantu Solis testified to nunerous instances
i n which conpany supervisory personnel attenpted to and/or succeeded in
preventing his access to the company's fields and enpl oyees. Al though he
was unsure of the precise dates of the incidents he described, he was

certain that nost occurred after the effective date of the Act.?

Cantu told of how a foreman known as " El G nco" consistently

attenpted to prevent himfromentering fields during non-working

3/ Athough there did not exist a right to access to enpl oyer-owned
property prior to the effective date of the Act and our adoption of
access regul ations, we have neverthel ess deened it appropriate that
thi s Boar reV|em1|nC|dents occurring before those dates in order to
determne whether they in any nmanner substantially prejudi ced the
?Hﬂg%eyfre or outcone of an election. K K Ito Farns, 2 ALRB No. 51
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periods and actual |y succeeded in doing so on at |east ten occasions. E

G nco, Cantu stated, repeatedly asserted that there were conpany orders to
deny entry to UFWorgani zers. He further testified of a substantial nunber
of simlar repeated actions of other foremen/ named Ray, Rocha, and
Margarito, occurring throughout the conpany's properties and acconpani ed by
the claimof orders to prevent UFWaccess and threats to sunmon police.
According to Cantu, these confrontations w th supervisory personnel
occurred with few exceptions in the presence of |arge nunbers of workers.

Enpl oyees Andres Rubi o and Pablo Flores Lopez testified that they
had w tnessed such incidents of interference with UFWorgani zati onal
activities.

The enpl oyer, through both affirmative evidence and cross-
exam nation, dermonstrated that UFWorgani zers had obtai ned al nost
daily access to Gshita | ands and enpl oyees.

When cross-exam ned, UFWorgani zer Fujinoto stated that he spoke
with conpany enpl oyees on every occasion he visited the bunching shed, that
he was on each occasi on acconpani ed by other union organi zers who acquired
simlar access to enployees, and that he spoke with workers at their homes
and in conpany canps.

Simlarly, Salvador Vizcaino testified of incidents in which the
UFW showed slides and gave a talk in the shed, and sponsored a nass
meeting at a conpany trailer canp.

UFW or gani zer Cantu also testified to obtaining of access to
| ands and enpl oyees despite attenpts to prohibit himfromentering
conpany properties.

And Juan Ybarra, the conpany's tinekeeper, testified that he
never asked UFWorgani zers to | eave Gshita property.
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In essence, then, the enployer's position is that even were it
true that its managenent had attenpted to prevent access to the
petitioner's organizers, such attenpts, when viewed in the light of the
totality of events surrounding the elections, failed to affect either
t he organi zational effectiveness of the UPWor the ability of enployees
to participate in the elections in a free and informed nanner.

Upon consideration of all the foregoing facts and argunent,
however, we are of the opinion that the events and circunstances preceding
the el ections here challenged, when viewed as a whole, were of such a
nature as to raise serious questions regarding the ability of Gshita
enpl oyees to vote freely and intelligently. Samuel S. Vener Co., 1 ALRB
No. 10; Harden Farms, 2 ALRB No. 30. Although, as the enpl oyer contends,

I sol ated abuses of the access regulation will not of necessity provide a

basis for setting an election aside, Certified Egg, Inc., 1 ALRB No. 5, in

this case we are confronted with a systematically-inplenented, enployer
directive to interfere with the flow of information required for an
intelligent vote to be cast and thus to frustrate a fundamental purpose of
the Act. The fact that that policy was not conpletely successful is not
controlling. Rather, our sole concern is whether such a policy, and
actions taken pursuant to it, tended to inhibit the free choice of those
eligible to vote. Republic Aviation Corp. v NLRB, 324 U. S. 793; Wstern
Cartridge Co. v NLRB, 134 F. 2d 240 (7th Gr. 1943).

Since 1970, Gshita's field workers had been covered by a

col l ective bargaining agreement between the conpany and the Western
Conference of Teansters. The enployer's bunching shed workers, however,
60 to 70 in nunmber, were not included under that or any other such

agr eenent .
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Onh August 1, 1975, approxinmately one and one-hal f nonths before
the election and before the UFWbhegan its organi zing canpaign, the
enpl oyer granted a health insurance plan to its shed workers which was
simlar to that already possessed by field workers under the Teanster
contract. The UFWasserts that this action of the enployer constitutes an
additional ground for setting the el ection aside.

Frank Gshita testified that the insurance plan was first
di scussed and deci ded upon by managenent during July of 1975, before the
effective date of the Act and approximately a nonth before the UFWbegan
its organizational efforts anong the conpany's enpl oyees. He insisted that
the insurance benefits were conferred solely out of nmanagenent's concern
for its shed workers who had no insurance protection while organized
field enpl oyees had such coverage. Wen asked what other "fringe
benefits" his shed workers enjoyed, M. Gshita replied that they received
free transportation from conpany canps to the work site and occasional |y
were given "| oans. "

M. Gshita denied any rel ationship between the institution of the
insurance plan and the potential organizational activities of the shed
workers. However, he offered no justification for the timng of the
event nor any explanation as to why he suddenly becane concerned about
the disparity of treatnent between his shed workers and the field workers
inJuly of 1975, when the field workers had enjoyed conpany sponsored
I nsurance coverage since 1970.

Apart fromthe question of the enployer's notive in establishing
the insurance programwe are |left with both the fact that a benefit of
significant value was granted within two nonths of an election and
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with the question of whether such conduct tended to affect the ability of
wor kers who received it to vote freely and intelligently. That an

empl oyer's bestowal of benefits upon his enployees at a tinme closely
preceding an election may have a significant inpact upon their ability to
freely participate in an election cannot be reasonably disputed. As the
United States Suprene Court held in Medo Photo Supply CGorp. v Labor Board

321 U.S. 678, 686, 14 LRRM581 (1944), "The action of enpl oyees with
respect to the choice of their bargaining agents may wel|l be induced by
favors bestowed by the enployer as well as by his threats or dom nation."
This is so because, as that Court |ater indicated:

The danger inherent in well-tined increases in

benefits is the suggestion of a fist inside the

vel vet glove. Enployees are not [ikely to mss

the inference that the source of benefits now

conferred is al so the source fromwhich future

benefits nust flow and which may dry up if it is

not obl i ged.

NLRB v Exchange Parts Co., 375 U. S. 405, 409, 55
LRRVM 2098 ( 1964) .

In the instant case, the enployer, through speeches and
actions of his supervisory personnel, indicated to his enployees his
desire that the UFWnot prevail in the forthcomng el ections. Under the
circunmstances his unprecedented granting of significant benefits to
t he unorgani zed segment of his work force cannot be reasonably
dism ssed as a nere expression of noblesse oblige. In the Iight of
the fact that such benefits were granted within weeks of intense union
activity and the petitioning for an el ection, we conclude that such
enmpl oyer conduct resulted in substantial interference with the free

expression of the voters.
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\Wen these two objections are viewed together, we are
conpel led to find that the enployer's conduct substantially interfered
with the election, and we decline to certify. W find it unnecessary to
address the other issues raised in the objection hearings. The election
hel d anong enpl oyees of Gshita, I nc., is set aside.
Dated: February 9, 1977
GERALD A. BROMN, Chairman

RCBERT B. HUTCH NSON Menber

R GHARD JGHNSEN Jr., Menber

3 ALRB No. 10 - 9-



