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DECISION AND ORDER
A petition for certification was filed on March 9, 2007 by UFCW International
Union, Local 5. An election was held on March 16, 2007. As there were only six
unchallenged votes cast and eleven challenged ballots, the Regional Director (RD)
impounded the ballots pending the resolution of the challenged ballots to preserve the
confidentiality of the unchallenged votes. The RD conducted an investigation, which resulted
in the attached challenged ballot report issued June 8, 2007. The RD recommended that one
challenge be overruled, nine be sustained, and one be held in abeyance and set for hearing
only if it is outcome determinative. Specifically, the RD found 1) that the challenge to Joe
Oliveira should be overruled because the investigation showed that Mr. Oliveira worked as an
agricultural employee during the eligibility period, 2) nine challenges should be sustained
because the challenged voters were found to be independent contractors, and 3) the challenge
to Oscar Sandoval should be set for hearing if outcome determinative because a hearing is

necessary to determine if he is a supervisor.
The Employer, Henry A. Garcia Dairy, filed exceptions to the report on
June 19, 2007 one day after the due date of June 18. Finding that the Employer had
substantially complied with the filing requirements and finding no prejudice from the late
filing, the Acting Executive Secretary issued an order, dated June 25, 2007, finding the
exceptions timely filed. The Employer excepts to the RD’s recommendation that nine
challenges be sustained, arguing that instead these challenges should be set for an evidentiary
hearing to determine if the challenged voters are employees or independent contractors.
DISCUSSION
The principal factors to be considered in determining if someone is an
employee or an independent contractor are: 1) whether the worker performing services is
engaged in a distinct occupation or business, 2) the worker's occupation, with a focus on
whether the work is usually done under the direction of the principal or by the specialist
without supervision, 3) the skill required in the particular occupation, 4) whether the
principal or the worker provides the necessary tools and/or place of work, 5) the length of
time necessary for the performance of the services, 6) the method of payment, including
whether payment is based on time or on the job as a whole, 7) whether the work is part of the
regular business of the principal, and 8) whether the parties believe they are creating an
employer-employee relationship. (See S.G. Borello & Sons, Inc. v. Department of Industrial
Relations (1989) 48 Cal. 3d 341; Arie DeJong dba Milky Way Dairy (2003) 29 ALRB No. 4.)
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As explained in the S.G. Borello & Sons, Inc. case, the above common law
factors, which arose in the context of determining an employer’ liability for the actions of
a purported employee, must not be applied rigidly. Also included in the analysis must be
factors such as 1) the remedial purpose of the legislation, 2) whether the alleged
employees are within the intended reach of the legislation, and 3) the bargaining strengths
and weaknesses of each party.
The RD concluded that all nine of the challenged voters placed in dispute by
the exceptions provided services to the Employer as part of a distinct and independent
business and, thus, were independent contractors not eligible to vote.1 The evidence cited by
the RD is summarized below. In all cases, the RD concluded that these individuals work
without supervision. In some cases this is reflected in the challenged ballot declarations.
Otherwise, these conclusions appear to be based on the fact that the lack of supervision is
inherent in the type of work done and/or the specialized nature of the skills required. A few of
these individuals placed the name of the dairy owner in the space on the challenged ballot
form for “supervisor,” but there is no specific evidence in the record that they were supervised
by anyone at the dairy.

1

As the Board made clear in Milky Way Dairy (2003) 29 ALRB No. 4, to be covered
under the Agricultural Labor Relations Act (ALRA; Lab. Code § 1140, et seq.), a worker must
be engaged in “agriculture” as defined in the statute and be an “employee” rather than an
independent contractor. The exception is that under section 1140.4, subdivision (c), workers
provided by a labor contractor are deemed to be the employees of the farmer engaging the labor
contractor. There is no claim in this case that any of the challenged voters were provided by a
labor contractor.
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Summary of Evidence
Mike Costa
Costa stated in his challenged ballot (CB) declaration that he has owned
Costa’s Barn Cleaning for 17 years and cleans barns for a fee he sets depending on the size of
the job. He and the customer agree on the job to be done, then he does it. He sends the dairy
a monthly bill, uses his own equipment, and is the sole employee of his business, which is his
sole source of income. In the record are the invoices from Costa and copies of cancelled
checks from the Employer with no tax withholding.
John Avila
Avila stated in his CB declaration that he is retired, but has a handyman
business and works at the dairy as needed, as he has for 5 or 6 years. He stated that he sends
the dairy an invoice for payment after he has done a few jobs. He uses his own tools. He
states that he orders needed parts through the dairy’s account at a hardware store, but some of
his invoices also list charges for parts as well as labor. He keeps track of his own time,
charges $20 per hour, and receives checks with no tax withholding. In evidence is a Form
1099-Misc. from the dairy for the 2006 tax year, with the amount paid listed in Box 7—
“Nonemployee compensation.” The same is true for the Form 1099’s in evidence for the
other disputed voters.2

2

Pursuant to the IRS instructions for Form 1099-Misc., this is the form and box to be
utilized for reporting payments to independent contractors.
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David Freitas
Freitas stated in his CB declaration that he owns two businesses, Freitas
Maintenance Mobile Service, and another in his own name. While he appears to indicate that
he uses Freitas Maintenance for working on commercial trucks and the other company when
performing work for various dairies, the invoices in the record, which reflect charges for parts
and labor, are from Freitas Maintenance Mobile Service. This company is listed in the
yellow pages under “Truck Repair and Service.” Freitas states that he charges the dairy $65
per hour, uses his own tools, and pays his own employment taxes. Employment Development
Department (EDD) records reflect that he reported his earnings to EDD, he has elective
disability insurance coverage, and that the Employer did not report earnings for Freitas.
Jeff Harris
Harris stated that he owns his own insemination business and that he has been
examining and inseminating cows for the dairy for 28 years. Though his agreement with the
dairy is that he be available 365 days a year, he also performs the same service to seven other
dairies, none of which provide workers compensation insurance for him. Harris also works as
sales representative for ABS Global, a company that provides various products related to the
care of cows, which he sells to the dairy and administers. When he takes days off, he
provides a replacement to do his job. While not entirely clear from the declaration, it appears
that on those days ABS Global provides someone to do his sales job as well. He submits
invoices for his work on the first of every month, supplies his own tools, gets paid by check
on the 15th of the month, pays his own taxes, and receives a Form 1099 from the dairy.
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The dairy did not report any earnings for him to EDD. Examples of the invoices, cancelled
checks showing no tax withholding, and Form 1099’s are in the record.
Louis Mendes
Mendes stated in his CB declaration that he does cement work, welding repairs,
and plumbing for the Employer, as well as for ten other dairies. He uses his own tools, has his
own service truck, pays his employment taxes, and receives a Form 1099 from all his
customers for tax purposes. He charges $30 per hour, submits invoices for payment, and goes
to the dairy only when called by the owner. He is paid by check with no tax withholding.
The invoices have “Louis Mendes Welding” at the top. Examples of the invoices, Form
1099’s and cancelled checks showing no tax withholding are in the record.
Jack Pearson
Pearson stated in his CB declaration that he has owned “Valley Nutrition” since
1993 and has an office in Tulare. He has provided feed formulation to the dairy since January
1975. He bills the dairy through his company, has no employees, provides his own
equipment, pays his own employment taxes, and is retained by the dairy on a monthly basis.
He provides the same service to 47 other customers. In the record are examples of the
invoices, Forms 1099’s, and cancelled checks showing no tax withholding.
Mark Pedro
Pedro stated in his CB declaration that he has owned Pedro’s Lagoon Service
since 2004, uses business cards, has his own service trailer, his own equipment, and uses his

33 ALRB No. 4

6

own chemicals and tools. He bills the dairy for his services and provides the same service to
other dairies. He received a Form 1099 from the dairy and stated that he is self-employed.
His work at the dairy consists of maintaining the proper biological activity at the lagoon at the
dairy. In the record are examples of the invoices, Form 1099’s, and cancelled checks showing
no tax withholding.
Rosie Pena
Pena stated in her CB declaration that she has worked at the dairy since 1989,
cleaning at the dairy on a weekly basis, as well as at the owner’s house and the house of Rick
Garcia. She stated that she provides the same service to 18 other clients. While the RD
suggests in his report that she supplies some of her own cleaning products when working for
other clients, in her declaration she clearly states that she is provided with all the supplies and
equipment by Teresa or Rick Garcia. She normally is paid in cash every two weeks, though
occasionally by check, and does not use invoices to bill for her services. When paid by check,
there is no tax withholding. A review of EDD records showed that the dairy did not report
any earnings for her. The RD states in his report that she sets her own wage rate, but that is
not specifically reflected in the record.
Esteban Yanez
Yanez stated in his CB declaration that he has owned Yanez Lawn Care for
about 20 years. He employs his son, and sometimes one other relative. He provides lawn
service for the dairy and about 35 to 40 other customers. He provides all his equipment and
pays all of his taxes. He has provided service to the dairy for 13 to 15 years and performs
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work there every Thursday for 2 to 3 hours. His rate of pay is $450 per month, bills the dairy,
and is paid by check. In the record are examples of invoices, cancelled checks with no tax
withholding, and a Form 1099. Some of the invoices include charges for sprinkler parts,
plants, and soil amendments. The Employer did not report any earnings for Yanez to EDD.
Analysis
With the exception of Rosie Pena, who will be discussed separately below,
the evidence of independent contractor status cited by the RD is compelling. These eight
individuals have independently organized businesses through which they perform the
same service for numerous customers, provide their own equipment, are hired to do a
distinct job requiring significant skill and apparently do so without supervision, set their
own payment rates, bill their customers through invoices, pay their own taxes, hold
themselves out as separate businesses. That both they and the Employer treat their
relationship as one of independent contractors and clients is further evidenced by the lack
of tax withholding and the use of Form 1099’s.
Moreover, we find that these types of individuals are not within the
intended reach of the ALRA. They each have sufficient bargaining strength, by virtue of
their independent business and broad customer base, to have an “arms length”
relationship with the Employer, without the provision of collective bargaining rights.
Therefore, their exclusion from coverage does not undermine the chief remedial purpose
of the ALRA, which is to “seek to ensure peace in the agricultural fields by guaranteeing
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justice for all agricultural workers and stability in labor relations.” (Sec. 1, Preamble to
the ALRA.)
The Employer’s exceptions do not specifically refute the cited evidence that
these individuals are independent contractors operating independent businesses. The
Employer does claim generally that the RD failed to conduct the type of complex analysis
required to determine if someone is an employee or independent contractor. That,
however, is not true, as the RD did discuss the factors relevant to that analysis and, as
detailed above, cited evidence that is overwhelming in favor of independent contractor
status. Instead, the exceptions are focused on claims that the RD’s analysis was deficient
in other respects. As discussed below, none of these contentions is persuasive.
The Employer begins by criticizing the RD for not allowing these voters to
remain on the eligibility list submitted by the Employer, claiming that they were
disenfranchised by having to vote by challenged ballot after being subjected to an
“interrogation.” Voting by challenged ballot does not, of course, result in
disenfranchisement, as challenged voters indeed are allowed to vote. Their ballots simply
are segregated pending resolution of their eligibility. Moreover, despite the Employer’s
characterization as an “interrogation,” there was no evidence submitted to the RD that
reflected any impropriety in the taking of challenged ballot declarations. Lastly, while
disputed voters could be left on the eligibility list and nonetheless be required to vote by
challenged ballot, removing them from the list does ensure that their vote will be
challenged so that their eligibility can be resolved before their vote is counted. As
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explained by the Board in Artesia Dairy (2006) 32 ALRB No. 3, there is nothing
inherently wrong with such a procedure as long as no evidentiary burden is allocated as a
result. The RD’s report does not reflect any improper allocation.
The Employer’s central claim is that all that must be established is that the
challenged voter performed agricultural work during the eligibility period. In the
Employer’s view, all of the nine individuals at issue performed secondary agricultural
work during the eligibility period, so they must be allowed to vote. As clarified in Arie
DeJong dba Milky Way Dairy, supra, both engagement in agricultural work and status as
an “employee” are required for coverage under the ALRA. The Employer attempts to
avoid this simple truism by arguing that, in contrast to the National Labor Relations Act,
section 1140.4, subdivision (c) of the ALRA deems independent contractors to be the
employees of the farmer. This is not correct, as that provision applies only to the
employees of a labor contractor, a distinct subspecies of independent contractor. There is
no claim that any of the individuals at issue in this case were provided by a labor
contractor; therefore, section 1140.4, subdivision (c) is of no relevance.
The Employer also argues that the manner in which employees are paid has
no significance in determining their eligibility to vote and that “wages” are defined
broadly under California law. This is true in the sense that the method of payment is not
dispositive. As reiterated most recently in Artesia Dairy, supra, the fact that an
individual is not on the regular payroll and/or is paid in cash creates no presumption of
ineligibility. Rather, evidence of irregular payment practices must be viewed in the
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context of other evidence and the circumstances as a whole to determine its probative
value. In this case, the RD did not rely solely on pay practices, but instead properly
relied on the lack of tax withholding, along with the use of Form 1099’s reflecting
“nonemployee compensation,” as consistent with other evidence that the challenged
voters were independent contractors.
Lastly, the Employer cites various Labor Code provisions for the
proposition that under California law there is a presumption of an employment
relationship. The Employer first cites section 2750.5, which is a provision that applies
only where the individuals at issue are required to have a contractor’s license. It is not a
provision that applies generally. In any event, the provision also instructs that the
presumption may be overcome by evidence of the same types of factors relied on the RD
in finding independent contractor status.
The Employer also relies on a similar presumption contained in section
3357 that applies only to coverage under Workers Compensation law. The Employer
asserts that this presumption also is applicable under the ALRA because the Borello case
involved workers compensation and the court suggested that its analysis would be
appropriately applied to other statutes, including the ALRA. However, there is no such
presumption contained in the ALRA and the court in Borello did not suggest that a
presumption of employee status was inherent in the generally applicable analysis that the
court adopted. Rather, the court emphasized that the common law test of employee status
must be applied in light of the purposes of the applicable statute. In any event, even if
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such a presumption existed under the ALRA, in this case it was overcome by the strong
evidence of independent contractor status.
The Status of Rosie Pena
In contrast to the other eight challenged voters at issue, there is not
definitive evidence that Ms. Pena has an established independent business. In further
contrast, her work is not specialized or particularly skilled. Nor does she provide her
own equipment or supplies. The record does not establish how her wage rate is set. On
the other hand, having eighteen other customers and not having any tax withholding from
her payment is evidence of independent contractor status. We find that the existing
record does not allow us to draw a conclusion. For example, it is necessary to know
more about her arrangements with her clients, i.e., the level of supervision she receives,
the amount of discretion she has in determining when and how she does the cleaning,
whether she sets her wage rate, etc. Therefore, we will set this challenge for hearing, if it
is outcome determinative after the ballots are opened and counted. 3
ORDER
In accordance with the discussion above, the RD’s challenged ballot report is
affirmed, with the exception of setting the challenge to Rosie Pena for hearing should it be

3

We note that if she is found to be an employee, and because she also performs domestic
work for the owners of the dairy, a sole proprietorship, there would need to be an additional
inquiry as to whether her agricultural work at the dairy is “substantial.” (See Artesia Dairy
(2007) 33 ALRB No. 3, pp. 18-23.)
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outcome determinative after the tally of ballots. Accordingly, the challenges are resolved as
set forth below. The RD shall issue a tally of ballots as soon as practicable.
Challenge Overruled
1. Joe Oliveira
Challenges Sustained
1. Mike Costa
2. John De Avila
3. David Freitas
4. Jeff Harris
5. Louis Mendes
6. Jack Pearson
7. Mark Pedro
8. Esteban Yanez
Challenges To Be Set For Hearing If Outcome Determinative
1. Oscar Sandoval
2. Rosie Pena
DATED: August 3, 2007

IRENE RAYMUNDO, Chair

GENEVIEVE A. SHIROMA, Member

CATHRYN RIVERA-HERNANDEZ, Member
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CASE SUMMARY
HENRY A. GARCIA DAIRY, a sole proprietorship
(UFCW, Local 5)

33 ALRB No. 4
Case No. 07-RC-01-VI

Background
A petition for certification was filed on March 9, 2007 by UFCW International Union,
Local 5. An election was held on March 16, 2007. The Regional Director (RD)
impounded the six unchallenged ballots pending the resolution of the eleven challenged
ballots. In his challenged ballot report, the RD recommended that one challenge be
overruled, nine be sustained, and one be held in abeyance and set for hearing only if it is
outcome determinative. The Employer, Henry A. Garcia Dairy, excepts to the RD’s
recommendation that nine challenges be sustained, arguing that instead these challenges
should be set for an evidentiary hearing to determine if the challenged voters are
employees or independent contractors.
Board Decision
The Board affirmed the RD’s conclusions as to eight of the disputed challenges, finding
the evidence of independent contractor status to be compelling. The record reflected that
these individuals have independently organized businesses through which they perform
the same service for numerous customers, provide their own equipment, are hired to do a
distinct job requiring significant skill and apparently do so without supervision, set their
own payment rates, bill their customers through invoices, pay their own taxes, hold
themselves out as separate businesses. In addition, the Board found that each of these
eight individuals and the Employer treat their relationship as that of independent
contractor and customer, as further evidenced by the lack of tax withholding and the use
of Form 1099s reporting payments for “nonemployee compensation.” The Board found
insufficient evidence to determine if a woman who cleans at the dairy and for the owners
of the dairy, as well as for numerous other clients, was an employee or independent
contractor. Accordingly, the Board ordered that this challenge be set for hearing if it is
outcome determinative.

***
This Case Summary is furnished for information only and is not an official statement of
the case, or of the ALRB.

