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O CGetober 17, 1975, an election was conduct ed anong t he
agricultural enployees of M V. Rsta and Gonpany. The Tally of
Ballots duly served upon the parties indicated the foll ow ng
results: 13 for no | abor organization;, 3 for Petitioner; 1 void and
17 chal lenged bal lots. O the 17 chal |l enges nade at the el ection,
eight were nmade by the Board agent, three by the enpl oyer and six
by the Petitioner. Cn Decenber 3, 1975, the Salinas Acting Regi onal
Orector issued a Report on Chall enged Bal lots to which the
Petitioner has taken exception.

EMPLOYER CHALLENGES

Wil e the enpl oyer did not file exceptions to this
report, it did file an "Answer” -in which it nade sone m nor
technical clarifications wth respect to the report's findings and a
"Response to Appeal by Lhited FarmVWrkers of Regional Drector's
Recormendati ons.” In the absence of exceptions, therefore, we adopt
the regional director's recomendation wth respect to the three

chal | enges nmade by the enpl oyer, and they



are hereby overruled. Accordingly, we hereby order that the ballots

of Hliberto Abcras, Luis F. Fregoso and Quillerno M gil Sonia be

opened and count ed.
BOARD CHALLENGES

1. This group of challenges pertains to the ballots of
ei ght persons chal l enged by the Board agent on the grounds that their
names did not appear on the eligibility list. Upon conducting an
investigation, the regional director has determned the follow ng
with respect to seven of these chall enged persons: (1) that they
were enployed in the appropriate unit during the applicable payrol
period, and (2) that their nanes were omtted because they were
being paid on a famly unit basis. In its answer, wherein the
enpl oyer concedes to these findings, it states the following with
respect to the Pontagarca famly:

The enpl oyees worked on a piece-rate basis; they

were paid a specified rate per bin of apples picked

fromthe trees or windfalls picked up fromthe

ground; the payroll check for the nunber of bins

pi cked by the famly unit was issued to Adel ai de

JOSF Pontagarca at the direction of the famly

unit.,

Accordingly, the regional director concludes that the challenges to
these seven voter's ballots be overruled. |In the absence of
exceptions,¥ we hereby adopt this reconmendation and order the
regional director to open and count the ballots of the follow ng

workers: Filomena M Avila, Antonio Pontagarca, Joao Pontagarca,

Nazare Pontagarca, Catarina Brasil, A berto Borba and Jesus

Contreras.

Y Despite the fact that no one has objected to the inclusion of
these ballots inthe Tally, nor to the exclusion of the voter's

(fn. cont. onp. 3)
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2. Wth respect to the other chal |l enged voter

(Sal vador Sanchez), whose nane did not appear on the eligibility Iist,

the regional director reports that his nane was i nadvertently omtted
by the enpl oyer and that therefore, the challenge to his ball ot
shoul d be overruled. In his answer, the enpl oyer agrees wth "the
regional director's findings and recormendati on but then states -that
the reason M. Sanchez' nane was not on the eligibility list is because
he .was first hired on Gctober 12, 1975, and the eligible payroll
period ended on Cctober 7, 1975. If this were accurate, of course,
M. Sanchez woul d not have been an eligible voter.

G ven the above contradictions and the regi onal
director's silence wth respect to how he reached his concl usi on t hat
the nane was nerely "inadvertently omtted', we shall at this tine

w thhol d any final determnation wth respect to this ballot.

(fn.1cont.)

names fromthe eligibility list, we take this opportunity to note
that the names of those enployees, who for purposes of nutual
conveni ence, do not appear on the payroll |i1st rmust be included on

t he eliglbiiity list pursuant to Title 8 Cal. Admn. Code
§20310( d) ( 2) .
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PETI TI ONER CHALLENGES

|. The Petitioner challenged the ballot of Joe Reis on
the grounds that he was a supervisor within the neaning of
§1140.4( j ) of the Act:

The term "supervisor" neans any individual having
the authority, in the interest of - the enployer,

to hire, transfer, suspend, lay off, recall,
pronote, discharge, assign, reward, or discipline
ot her enpl oyees, or the responsibility to direct
them or to adjust their grievances, or effectively
to recomrend such action, 1f, in connection with
the foregoing, the exercise of such authority is
not of a mer el y routine or clerical nature but
requires the use of independent judgment.

The regional director reports that M. Reis is a tractor
driver and that although he is used to translate orders, both in
Spani sh and Portuguese, h, does not performany supervisorial functions.

The UFWexcepts to these findings and urges that since
there can be no input into this investigation by the workers —
since nost of them have since left the area — a nore thorough
I nvestigation of this worker's status be undertaken by the Board.
The UFWhas submtted no new evi dence, however, which conpels us to
disagree with the regional director's determ nation that
M. Reis is not a supervisor within the neaning of Section 1140.4 ()
of the Act.2 We,therefore, adopt the regional director’s recommendation and herein order

thatt he chal l enge to his ballot be overrul ed.

Z \& are aware that 8 Cal. Admin. Code §20365( f) provides no
gui dance with regards to what an exception to a report on chal |l enges
nmust contain. As a result of this, Partles have filed what are in
essence general denials rather than the explicit exceptions which
§20365 (f) should be interpreted as requiring. In order to

(fn. cont. on p. 5
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2. The ballots of Peter S. Knego, Adel aide Jose

Pont agarca, Manuel D. Alvernas, Jose T. Avila and Anotonio A

Brasi| were challenged by the UFWon the grounds that their

enpl oynent was arranged primarily for the purpose of voting in
violation of Section 1156.4 of the Act:

It shall be an unfair |abor practice for an

enpl oyer or |abor organization, or their

agents, willfully to arrange for persons to

becone enpl oyees for the primary purpose of

voting in elections.

In his report, the regional director has listed the two
factors disclosed by his investigation which have pronpted himto
conclude that all five workers were not hired in violation of Section
1154.6: (1) the date on which the worker was first hired (which in
all cases was prior to or during the applicable payroll period); and
(2) the fact that the five men were agricultural workers.¥

Based on this, the report reconmends that these
chal | enges be overrul ed.

I ncluded in the UFWexception are two group declarations
executed during the week prior to the election and signed by 15 M V.
Pista enpl oyees. In these declarations the enployees state that:
(1) during the time they have worked for this enployer, they have
never observed nore than 30-35 workers;

(fn. 2cont.)

conPIy with this regulation, the Board will henceforth require
that exceptions to the regional director's report set forth the
| ssues, facts, rules of [aw where %Fpllcable, and concl usi ons
drawn therefromin order that the Board be provided with a
conpl ete and workabl e record.

% Inits answer the enployer states that the regional director is

inerror in concluding that these men are permanent agricul tural
enpl oyees since in fact they are seasonal enpl oyees.
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(2) although the conpany clains to have hired 12 new workers, they have
absol utely no idea what kind of work they could possibly do; and, (3) it
seens strange that the conpany woul d hire new workers when the season is
comng to an end.

The regional director's report does not address itself to these
specific allegations.

In view of the above, we find the regional director's findings
with respect to these challenges not dispositive and therefore, pending
further investigation, nake no final disposition.

CONCLUSI ON

The regional director is hereby ordered to open and count the 11
bal | ots for which the chal | enges have herei n been overrul ed, and to i ssue a
newtally. If thetally indicates that 50 percent of the votes have been

cast for "no | abor organization,” such choice shall be certified, if it
indicates that the remai ning six chall enges are determnative, the regi onal
di rector should conduct a further investigation as to these ball ots.

Cated: January 14, 1976.

Roger M Mahony, Chairnman
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