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The Lhited FarmVWrkers of Awerica, AFL-A O (herei nafter
"UFW) objects to certification of a run-off el ection between the UFW
and "no uni on" which was held at Hansen Farns on Septenber 25, 1975,
claimng that msconduct by the enpl oyer and this Board affected the
out cone of the election. Labor (ode, Section 1156.3(c). Pursuant to
our authority under Labor Code Section 1146, the decisioninthis
—natter—has been—detegated to a three-nenber panel of the Board. From

the record we have found substantial evidence that nm sconduct whi ch

affected the results of the el ection occurred and on the grounds stated
herein we decline to certify the el ection.

h Septenber 10, 1975 a representative el ection was hel d
at the Hansen Farns in which votes were cast as follows: "no uni on"
- 224; WW- 221; VWstern Gonference of Teansters (hereinafter
"Teansters") - 36; challenged ballots - 48; and void ballots - 2.

S nce no party received a najority of votes,



arun-off election was held on Septenber 25, 1975, the results of
which were:  "no union” - 300; WW- 247; challenged ballots - 28;
and void ballots - 5.

O Gctober 1, 1975, the UAWfiled a petition to set aside the
run-off election.Y That petition alleges 30 instances of m sconduct
affecting the outcone of the el ection on the part of Hansen Farns and 18
instances on the part of this Board. Several of these objections were
di smssed by the Board through the executive secretary in a notice of a
consol i dated hearing. The UPWrequest ed revi ew of dismssal and
subsequent |y the Board issued an order partially granting request for
revi ew

A noticed hearing of all UFWobj ections was hel d on
Novenber 24 and 25, 1975, and continued to Decenber 8 and 9, 1975.
Post-hearing briefs were submtted by the enpl oyer and UFW

The Hearing Gificer, J. Kenneth Tjoflat, refused to hear UFW
testinony concerni ng conduct whi ch occurred before the effective date of
the Agricultural Labor Relations Act (hereinafter "Act").? In

Y On Septenmber 24, 1975, the UFWfiled a petition to set aside the
el ection of Septenber 10 pursuant to §81156.3(c). These objections to
the first election were withdrawn at the hearing.

On Septenber 22, 1975, the Teansters filed a petition to set aside the
first election alleging conduct affecting the results of the election and
| nproper determ nation of geographic scope of the bargaining unit.

Several Teanster objections were dismssed by the Board in a notice of
consol i dated hearing. The remaining objections were dismssed by the
hearlnP officer after the Teansters failed to appear at the first two
days of hearings.

2 In order to preserve their rights, the UFWmade offers of proof on
their first six objections: (1) that a foreman of Hansen Farms
threatened to lay off a worker who was talking to his fellow workers
about the UFVVV6 2) that Supervisor Fidel Rodriquez told a worker who was
passing out UFWleaflets that he would be fired if he ever passed them out
again;, (3) that Rodriguez boasted he would kill Chavez for a certain
anount of nnniy; (4) that an enployee was fired for UFWorgani zi ng
activities; ( C% that Rodriquez told workers he didn't want any
supporters of Chavez around; and ( 6) that a UFWsupporter was given a
witten warning for mssing a day of work, contrary to usual conpany
procedure. The enpl oyer made offers of proof rebutting these statenents.
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Its post-hearing brief, the UPWurges the Board to renand the natter
for further hearing on these objections if we should determne that the
record does not establish objectionable conduct sufficient to set aside
the election. W dismss the UFWrequest for further hearing since we
have determned that the el ection shoul d be set aside on ot her
grounds. For the sane reason we wll not address certain allegations
on whi ch testinony was taken at the hearing and whi ch petitioner argues
in the post-hearing brief.¥

Petitioner's principal contentionis that the enpl oyer nade
promses of benefits to a majority of the workers in the voting unit
If they voted "no union." These al | eged promses were nade i n separate
speeches by the enpl oyer to various crews while they were in the
fields. It is the premse of petitioner that these promses illegally
interfered wth the el ection process and shoul d be the basis for
setting aside the election. Additionally, petitioner naintains that
enpl oyer' s agents nade threats and/ or promses to various workers and
that these incidents in thensel ves are sufficient basis for setting

asi de the el ecti on.

¥ These al | egations include two incidents of denial of access,
two statenents by supervi si nﬁ per sonnel whi ch di scouraged workers from
voting; incidents in which the enpl oyer bought soda pop for a crew and
gave a barbeque for the workers and an allegation that a board agent
\/\Ioul ? not accept certain chall enges by the &Wobserver at the
el ection.

Additional ly, testinony V\?/ the enpl oyer was al | oned under cross
examnation as to a "big braw" engaged in by hinsel f and UFWat t or ney
Jerry hen, which resulted in M. Gohen being hospitalized. This
Incident took place in 1970, well before the effective date of the Act
and we therefore will not consider it in setting aside the election.
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The enpl oyer contends that he acted in a fair and
proper manner at all tines and that he was entitled under our Act to nake
speeches and distribute literature. He has submtted a witten letter
whi ch he gave to the workers and which he contends was simlar to his
speeches. Prior to circulating this letter he had it reviewed by his
attorney for its appropriateness under our Act. Enployer Hansen testified
that he never nade any promses to workers wth respect to wages, better
working conditions or insurance. Wen asked what the wages woul d be, M.
Hansen nai ntai ns he always replied that he coul d nake no prom ses because
it was against the | aw

The testinony presented by the petitioner and by the

enpl oyer is in considerable conflict in many details.? Qonsidering
the entire record, however, a clear picture of the conduct and its
effect upon the el ection energes. The testinony of different workers
indifferent crews was general |y consistent wth respect to the
I npr essi ons conveyed by the speeches and comments of M. Hansen and hi s
super Vi sors.

At issue here are the conflicting interests of the enpl oyer's
right of free speech and the enpl oyees' right to cast an uncoerced

4 The enpl oyer asks us to recogni ze the | anguage problem in that
the testinony of the workers involved triple translation. Ve recognize
that certain problens do exist in any translations of this type, but we
credit the certified translation of the testinony. V¢ take note that the
original translation between the enpl oyer and the workers was nade b
e?p oyer's agent and therefore the enpl oyer nust take responsibility for
it.

~The enpl o%/_er al so asks us to recogni ze that the testinony of _
petitioner's first wtness was elicited by | eading questions. The hearing
officer overruled this objection at the hearing. H's characterization of
this wtness indicates initial nervousness and a nonentary m sapprehensi on
by the interpreter which was straightened out. The questioni ng attorney
indicated he was nerely refreshing the witness' nenory. A nost, |eading
questions mght affect the weight of the testinony, but they are not
sufficient reason to di scount testinony.
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vote. The "free speech” provision of our Act is contained in
Labor Gode, Section 1155, which provides:
The expr essi n% of any views/ argunents, or

opi nions, or the dissemnation thereof . . . shall
not constitute or be evidence of an unfair |abor
practice . . . if such expression contai ns no
threat of reprisal or force or promse of
benefit. 5/

In determning whet her canpai gn rhetoric is sufficient to
set aside an election, we ook not only to the nature of the
speech itself but also to whether, inthe light of the total
circunstances, it inproperly affected the result.

As already noted, the facts of this case are in
consi derabl e dispute. After naking a thorough review of the

record, we find the facts substantially as foll ows. ¥

Uoon the filing of the certification petition by the URWon
Sept enber 2, enpl oyer Hansen began a canpai gn for a "no uni on" vote.
Aletter dated Septenber 3 was issued to enpl oyees urging themto vote
non-uni on and enunerating five "di sadvantages" of a union, and
extol | i ng conpany pol i cy and performance concerni ng wages, benefits
and working conditions. This letter nentioned the ALRA and urged the
workers to listento all sides. Ve donot find this letter
obj ectionable on its face.”

(Ng_/RAT)hiS Is identical to §88(c) of the National Labor Relations Act
 Testimony on conduct which occurred before the first election was
received for its effect on the second el ection.

"W do not wish to overly inhibit an enployer's exercise of free
speech rights. Witten material prepared with advice of counsel nay
be very hel pful, but the enployer nust guard against deviating from
his pre[)ared materials and should further instruct his agents to take
care not to deviate fromthe prepared materials in their own contacts
with the enployees. In this case, the enployer's failure to do these
things resulted in what we deem under applicable NLRB precedent, to
be an illegal interference with the election.
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Wthin athree to six day period between the filing of the
petition and the el ection, enpl oyer Hansen and hi s personnel
nanager, Tony Vasquez, nade a set of speeches before 10 to 12 crews
inthe fields.¥ M. Hansen testified that he made substantially the
sane speech to each crew The workers were called together by M.
Vasquez. M. Hansen then addressed the workers in English and M.
Vasquez translated into Spani sh. Questions and answers fol | oned each
speech. Hansen and the workers testified that he asked for the support
of the enpl oyees in giving himone year wthout the union.

A though Hansen testified that the letter dated Septenber 3 was
the basis of these speeches, testinony of workers fromfive different
crews indicates that he deviated fromthe text of his careful |y worded

letter. He was quoted as having told the workers that if "no uni on" won,

they woul d have "better wages, better benefits," "better wages or the
sanme wages that other conpanies wth the union would have, " "best wages
inthe Val l ey, " "better benefits than the union," "well, everything."

Several workers testified that he said when "no union” was certified, he
woul d negotiate a contract wth representatives fromeach crew? \erkers
testified that nmany of these statenents were prefaced with the enpl oyer's

renark that he coul dn't promse anything because it was agai nst the | aw

¥ Fromthe record it appears that each crew consisted of from
25-30 peopl e, nmaking the total nunber of workers addressed before the
first election between 250 and 420. The total nunber of votes cast in
the runoff el ection was 580.

9 According to the workers' testinony, the plan presented by
Mr. Hansen was for each crew of 30 or nore to el ect two represent a-
tives to negotiate a contract with him A crew of |ess than 30 woul d
el ect one representative to negoti ate.
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After the first election and before the second, Hansen and
Vasquez nade a second set of speeches to the workers. At each of these
speeches M. Hansen carried a bl ackboard showing the tally of votes
fromthe first election and expl ained that there woul d be a runof f
election. Again, he asked for the workers' help. H was quoted as
sayi ng he "expected, insisted' on the workers' help, "so he could give
better wages." VWirkers heard himreiterate his plan to negotiate wth
representatives fromeach crewif "no union" won.

A worker fromthe crew of Jesus Lopez quoted Hansen as sayi ng
that in case of a UFWvictory "if it was convenient for himhe woul d
negotiate, and if not there would be a strike.” If "no union" won, he
woul d pay them "hi gher than the ot her conpanies, and the best benefits."
A nenber of Gew 2 quoted M. Hansen as sayinc that if "no uni on" won
he woul d gi ve them"the best wages in this Val | ey. " He said further
that if Chavez won and "he [Hansen] couldn't cone to an agreenent with
the negotiators, he wasn't going to si gn. .. there would probably be a

strike." He said he could not promse themanything in witing, but if

the el ection cane out "no uni on," he would give the workers a list of

all that he was going to guarantee them Another worker testified

19 This particul ar speech was translated in the field by a worker,
Raynondo Correal, who replaced M. Vasquez as interpreter at the request
of the other workers. The record indicates that the enpl oyer objected
to testinmony on Correal's translation. The hearing officer overruled
this objection, holding that M. Correal was acting as the enployer's
agent wth his apparent consent. W agree.
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that M. Hansen told Oew 3 "he could promse to give [then] all the
benefits that any union would promse" and that "he would pay. .. one
cent nore a carton than what the union would ask." In front of Gew 4
he was heard to say that in one year he would "gi ve the workers nore
than any uni on."™ In response to a request fromthe workers to see a
contract, Hansen replied "he would pay... nore than any union did and
to please take his word for it, but that he could not show. .. the
contract at the tine." If the workers voted "no union" he said he
woul d "plant sone nore and hire nore crews. " In the second set of
speeches, nany of the enployer's comments were again prefaced wth the
remark that he could not prom se them anyt hi ng.

V¢ turn nowto the objections based on threats nade by
Hansen supervisors. Wiile this testinmony is also in substanti al
conflict, we have reviewed the record as a whole and find the facts
substantially as fol | ows.

The all eged threats were nade by two of the enpl oyer's
supervi sors, F del Rodriquez and Franci sco Pal neno. Each of these nen
supervi sed four crews and in this capacity they were clearly agents of
the enpl oyer and known to the workers as such. There was testi nony
that before the first election Fidel Rodriquez addressed Orew 2 saying
that if Chavez won "they woul d not plant any nore | ettuce; they woul d
plant alfalfa...[and] barley, because they had a lot of cattle.” A
nenber of Gew 4 testified that a week to 10 days before the first

el ection Rodriquez told them

W ot is not clear fror. the record whether these remarks were
made to the whole crew or to several workers.
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that "i f no union won, M. Hansen would plant 800 acres nmore of |ettuce
and hire two nore crews." At the sane tine Rodriguez was al so quot ed
as saying that if the Chavez union was to win, M. Hansen "wasn't going
to plant anything el se anynore; that he didn't have to, he had a | ot of
noney anyway. "

In interpreting the effect these remarks had on the
enpl oyees, we note that alfalfa and barley require little if any
work by farmmorkers. Thus, the result of planting these crops,
instead of lettuce, would be to put the lettuce crews out of work.

Anot her wor ker quoted Pal meno as making simlar remarks
threatening the jobs of the lettuce crews. She testified that he told
her M. Hansen owned "al | those nountains that you see behind. ..

[t] hat house that you see over t here...and he used to have a | andi ng
field or airport...[h]is specialty is cattle raising...heis extrenely
rich, one of the richest nmenin the worl d...As you see, he had no need
of selling or farmng the | and. .. If Chavez wins in this Conpany, they
will transfer the Iands to other conpanies."”

There was also testinmony as to threatened |ayoffs. One
wor ker related a conversation with Rodriguez in which he was told that
people in the lettuce cutting crew woul d be laid off "because of the
Chavez nmovenent." This conversation was overheard by a fellow worker
who then relayed it to a group of 10 to 15 other workers. The worker
testified further that Rodriguez made veiled offers of a pronotion to a

"truckdriver" if he would "get out of that novenent."
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For the first tine this Board nust consider the effect of an
enpl oyer's promse of benefits to his enpl oyees nade during a vi gorous
canpai gn. The National Labor Rel ations Board (NLRB) has characterized
the issue as "the right of the enpl oyees to an untramel ed choi ce, and
the right of the parties to wage a free and vi gorous canpaign wth all
n 12/

the nornmal legitinate tools of electioneering.

The earliest decisions of the NLRB indicate a double

standard which inposed a duty of strict neutrality on the enpl oyer®¥

while giving free rein to union canpaign rhetoric. ¥

In 1947 the "free speech" anendnent, Section 8(c) of
the National Labor Relations Act (NLRA),¥ was passed in response to
this policy. The Board then announced the strict |aboratory conditions

test of General Shoe Corp. to be applied to all parties:

In election proceedings, it is the Board' s
function to provide a laboratory in which an
experinent nay be conducted, under conditions
as nearly ideal as possible, to determne the
uni nhi bi ted desire of the enpl oyees. 16/

¥ Hol | ywood Ceramics Co., Inc., 140 NLRB 221, 224, 51

LRRV 1600, 1601 (1962). IV .

1" Eg. Rockford Mtten & Hosi n% Co., 16 NLRB 501, 5 LRRM 244 (1939)
fhol ding enmployer interfered with the election through conrents denounci ng
abor organi zat i ons and criticizing union |eaders). 14/

ey, Maywood Hosiery MI1s, Inc., 64 NNRB 146, 17 LRRM90 (1945)
(overrul1ng enFI oyer's objections to elections on the basis of (a) a union
paper's "garbled account™ of the bargaining relationship between the
conpany and its enpl oyees and the "prediction” that those who refuse to
join the union would suffer unenployment; and (b) a showing by the union to
the enpl oi/.eefs of a letter containing a false statenment that the enpl oyer
had no petition for a wage increase pending before the Vér Labor Board.)

BYsupra., p. 5.
1977 NLRB 124, 21 LRRM 1337 (11948) .
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In General Shoe the conduct objected to was the enployer's

set of "intenperate anti-union" speeches to groups of 20 to 25 indi-
viduals in his own office and his instructions to foremen to
propagandi ze enpl oyees in their homes. The Board also noted in this
case that the free speech protection of 8 (c) did not

necessarily apply to pre-election statenents.

In Dal -Tex Opticall” the Board restated its policy of

not applying 8 (c) to pre-election statements, but added that the first
anmendnment nust be considered in all cases. In Dal-Tex the enployer
had made three speeches to enpl oyees in which he |isted existing
benefits, asked workers whether they wanted "to ganble all of these

things," stated that if required to do so he would bargain on "a cold

bl ooded basi s," and that enployees "nmay cone out with a lot |ess than
you have now." He also inplied he would not sign a contract even if
required to bargain. In considering these speeches, the Board

rej ected a mechani cal approach of applying 8(c) protection to pre-

el ection statements. Instead, the Board | ooked "t o the economc

realities of the enpl oyer-enployee relationshi p," stating it would
"set aside an election where we find that the enployer's conduct has
resulted in substantial interference with the election, regardless of
the formin which the statenent was made. " Thus the Board eval uated
pre-el ection conduct on the basis of (1) the relationship between the
speaker and the hearer and ( 2) the nmessage that was actually conveyed,

and set aside the election.

171137 MLRB 1782 (1962) .
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This "economc realities" test is especially rel evant

inthe area of granting or promsing benefits. ¥ In NLRB v.

Gol den Age Beverage (0., the enployer argued that the el ection

shoul d be set asi de because the uni on promsed "unusual |y hi gh" wage
rates. The Board found a distinction between promses nade by a
uni on and promses nade by an enpl oyer. The Gourt approved the
Board' s finding that the latter is objectionable conduct while the
forner is not, citing an "economc realities" test:
An enpl oyer in an unorgani zed plant, wth his al nost
absol ute control over enpl oynent, wages, and worki ng
conditions, occupies a totally different positionin a

representati on contest than a union, which is nerely an
out si der seeking entrance to the pl ant.

Generally, the NLRB has treated pre-election offers and
prom ses of benefits the same as the actual conferring of benefits,
di stingui shing between explicit and inplied promses. An explicit
of fer, one which is made contingent on the outcone of the election, is
the clearest exanple of election interference. Elections have been set
asi de where a laid-off enployee was asked to vote "no union" and
romsed a job if the union 1ost the election [Paterson Five Brick Co. ,
3 NLRB 1118, 27 LRRM 1548 (1951) ] ; where the enpl oyer asked for
"anot her chance" and prom sed "some different changes around here" [ Anchor
Coupling Co., Inc., 168 NLRB 218, 66 LRRM 1275 (1967) ; and where the
enP oyer enphasized that the union could %I ve the enpl oyees not hing, that
all benefits derived fromhim and that he woul d be nore generous in
%rantlng benefits if the union were not there [Borden Mg. Co., 193 NLRB
028, 78 LRRM 1498 (1971)].

_ I mplied offers and prom ses, ones which woul d | ead enpl oyees
to believe that they were conditioned on the outcome of the election,
have al so been found to constitute election interference. Thus, an
enpl oyer's statement on election day that he was considering new
arralgl%anents to provide nore work [Maine Fisheries Corp., 99 NLRB 604,
30 L 1101 (1952) ], and an offer of financial assistance made
simul taneously with a solicitation for a non-union vote (;The Univis Les
Co., 82 NLRB 1390, 23 LRRM1679 (1949)] have been found to constitute
el ection interference.

9415 F2d, 71 LRRM 2924 (5th Cir. 1959).

2 ALRB No. 61 -12-



The U. S. Suprene Gourt further enphasized this distinction in
NLRB v. Exchange Parts. In this case the Board had found the

announcenent and granting of inproved benefits prior to the election to
be an unfair |abor practice. Sounding the thene of an "economc

realities" test, the Court pointed out:

The danger inherent in well-tined i ncreases in
benefits is the suggestion of a fist inside the vel vet
gl ove. Enployees are not likely to mss the inference
that the source of benefits now conferred is al so the
source fromwhich the future benefits nust fl ow and
which may dry up if it is not obliged. 20/

An "economc realities" test has al so been applied to threats
of reprisal and shutdown. The Whited States Suprene Court has
articulated a distinction between | egitimate economc predictions and
threats of retaliations in NLRB v. dssel Packing Co. :

T] he Tprecl_i ction nust be carefully phrased on the
asis of objective fact to convey an enpl oyer's beli ef
as to denonstrably probabl e consequences beyond hi s
control ... If thereis any inplication that an enpl oyer
nmay or nay not take action solely on his own
initiative for reasons unrelated to economc _
necessities and known only to him the statenment is no
| onger a reasonabl e prediction based on avail abl e
facts but a threat of retaliation based on

m srepresentati on and coercion, and as such w t hout
the protection of the First Arendnent. 21/

In that case the Board was considering statenents by an
enpl oyer that he was in a precarious financial condition and that a
uni on woul d have to strike to obtain its unreasonabl e denands, the

probabl e result of which would be a plant shutdown. Here again

2375 U. S. 405, 55 LRRM 2098 (1964) .

2V NLRBv. Gssel Packing Co., 395 U.S. 575, 618, 71 LRRM 2481,
2497 (1969), (enphasis added).
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the test was based on the economc realities of the enployer-enployee
relationship and the effect of statenents made in this context. The
Court bal anced the enployer's right to free speech against the
enpl oyees' right to associate freely, "[taking] into account the
econom ¢ dependence of the enployees on their enployers, and the
necessary tendency of the forner, because of that relationship, to pick
up intended inplications of the latter that mght be nore readily
dismssed by a nore disinterested ear . "

In Royal Packing Co., 2 ALRBNo. 29 (1976), we considered

and adopted the test stated in Gssel. In Royal, a conpany

supervi sor and a payroll clerk told enpl oyees that the conpany
woul d go bankrupt if the UFWwon the el ection. 2

The purpose of any regul ation of canpaign conduct is to
pronmote the free choice of enployees by assisting themin nmaking a
reasoned decision as to where their own best interests lie. To this end
it is inmportant for the enployee to evaluate (a) to what extent a union
can inprove his or her working situation and (b) what disadvantages lie

in unionization.?® Thus, the voter nust be free of duress and coercion.

2 N though we have not consi dered Royal Packing in connection with
the case at hand, we note that the reason given the enpl oyees in
Royal for possi bl e "bankr upt c?/“ was that Hansen Farns, whi ch owned
the |l ettuce harvested by Royal, would not growlettuce for Royal if
the UFWwon the Royal el ection.

2 See Bok, "The Regul ation of Canpai gn Tactics in Representative
%?Cltg'; %)rzlsj under the National Labor Relations Act, " 78 Harvard Law Review
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Qur evaluation of the enpl oyer's pre-election conduct nust
ask first whether the conduct was an unfair use of his economc
position. If the conduct is found to be objectionable the inquiry
nmust proceed to a determnation of the effect such conduct m ght
have had on the el ection. Conduct which tends to interfere with the
free choice of a significant nunber of voters wll be sufficient to
set aside an el ection.

The objections in this case indicate a course of conduct which
we have considered as a whole. See Harden Farns, 2 ALRB No. 30 (1976).

V¢ consider first the allegations concerning promses of benefits and hi gher
wages. The enployer's right to free speech woul d necessitate that he be
allowed to recite past benefits and wage increases for which he was
responsi ble, as well as to point out upcomng benefits and wage i ncreases,
I f any, which were deci ded before union activity and. which are not tied

tothe results of the el ection. %

V¢ nust viewthe statenments of the enployer in the |ight of
t he message actual |y conveyed. A though the substantive intent of the
enpl oyer may wel | have been to stay within the letter of the law it
appears his speeches went further. V¢ note that the inpression received
by the workers was a pattern of inplied, if not actually expressed,

promses contingent on the outcone of the el ection.

2 1n United Screw and Bolt Corp. [ 91 NLRE 916, 26 LRRM 1596 (1950)]
the NLRB indicated it would be critical of changes in benefits during an
el ection canpaign when (1) the announcenent of benefits does not follow a
request by enployees and at the tine is unexpected by then; (2) the
benefits are decided earlier but not announced until just before the
el ection; and ( 3) the announcenent substantially differs fromthe
customary tine to grant benefits.
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The record here indicates no basis for the canpaign prom ses
other than to influence the outcone of the election. The enployer
coul d not know what benefits or wages a union would ask for, nor coul d
he unilaterally predict the outcome of negotiations. By making flat
promses to do better for the workers than any union could do, the
enmpl oyer m srepresented the bargaining process and undercut the basis
on which a union could canpaign. Wrkers are especially susceptible
to such statement in situations, as here, where they are deciding for
the first time by secret ballot whether or not they want to be
represented by a union.

The danger of benefits "which may dry up if not obliged, "

as pointed out in Exchange Parts,® is certainly present here. The

enmpl oyer explicitly tied the promsed benefits to the outcome of the
el ection. After voting non-union, however, the enpl oyees woul d have
no neans to enforce the prom ses which swayed their vote.

Applying the "economc realities" test of Dal-Tex Optical

we ook to (1) the economc relationship between the speaker and the
listener and (2) the message that was actual |y conveyed. The
listeners in this case were in a position of econom c dependence on
the speaker, M. Hansen. The nessage which was conveyed to the

enpl oyees was consistently one of prom ses of better wages and worKing
conditions if they voted "no union." A fair evaluation of their own

best interests was thus inpossible in [ight of the

25/

See p. 13 supra.
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coercive effect of these statenents. Wiile saying he woul d do better than
the unions, the enpl oyer was proposing to bargain wth representatives

el ected by the workers, thus underscoring the futility of a union vote. W
find that the enpl oyer's conti nuous promses of benefits interfered
substantially wth the election, and that the el ection shoul d therefore be
set asi de.

Additionally, we find that the alleged threats by the enpl oyer's
super vi sors provi de anot her ground on whi ch the el ection coul d be set
aside. Qedible and consistent testinony of enpl oyees indicated a pattern
of threats of job losses if the union won the el ection. Wether these
threats were expressed or inplied is irrel evant when a cl ear neani ng was
per cei ved by the enpl oyees. The statenents about planting alfalfa or barley
instead of |lettuce, the equival ent of threats of shutdowns or plant closing
inthe industrial setting, woul d be coercive conduct. Likew se, the
alleged threats of layoffs in the case of a Chavez victory woul d have a
coercive effect on the enpl oyee's vote. V¢ are not swayed by enpl oyer's
argunent that no actual l|ayoffs were nade and that it was conpany policy to
go overboard in not laying off or firing known supporters of the UFW
Qoercive conduct is not limted to threats nade good. In the charged
at nosphere of the earliest elections under the ALRA these threats woul d
nost certainly have an ommnous effect. The threats of job | osses in the
case of aunion victory intermngled wth promses of benefits if "no
uni on" won presented a contorted picture to enpl oyees whi ch substantial |y

interfered wth their free choice.
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For these reasons, the Board declines to certify

the results of the el ection at Hansen Far ns.

Cat ed: Decenber 20, 1976

Roger M Mahony
Robert B. Hut chi nson
Fonald L. Ruiz



	The earliest decisions of the NLRB indicate a double

