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Oh Cctober 3, 1975, the United FarmWrkers, AFL-QO (" UFW")
filed a petition for certification under Section 1156. 3 (a) of the
Labor Code requesting a representation election anong all of the
agricultural enpl oyees of Souza & Boster, Inc. ("enployer"). Subse-
quently, the Western Conference of Teansters (" Teamsters") intervened.
Oh Cctober 10, 1975, an election was conducted in which the tally was:
Teansters - 16 votes, UFW- 11 votes, no |abor organization - 1 vote.

Thereafter, the UFWobjected to this election being certified. 1/

1/ The UFWpetition contained eight allegations of m sconduct.

Al egation % 2), relating to the sufficiency of enployee support,

was di sm ssed before hearing by the Acting Regional Director of the

Salinas office pursuant to Section 20315 (c) of 8 Cal. Admn. Code,

rﬂlcﬂcpakes such matters non-reviewabl e by the Board under Chapter 5 of
e :

Portions of allegation (1), relating to the charge that the
conpany foreman and supervi sors brought Teamster authorization cards
to the workers in the fields and threatened and intimdated workers
until such cards were signed, were di smssed before hearing by the
Acting Regional Director for lack of supporting declarations or other
evi dence as required by Section 20365(a) of 8 Cal. Admn. Code.

The Acting Regional Director set for hearing allegations 3, 5, 6,
7, 8, that part of allegation (1% not relating to conpany personne
bringing authorization cards to the fields, and allegation F4) , except
for that part of the alle?atlon that related to the conpany never en-
gaging inillegal surveillance when Teanster's representatives talked
to the workers.



Pursuant to our authority under Labor Gode Section 1146, the
decision in this case has been del egated to a three nenber panel of
the Board (Chai rman Brown and Menbers Mahony and Johnsen).

A the hearing, held on January 9, 1976,2 notions were nade
by counsel for both enployer and intervenor to dismss the UFW
petition for failure to serve properly on all parties the detail ed

statenent of facts contained in the decl arati ons acconpanyi ng

2'At the hearing, no evidence was offered in support of the
follow ng UFWobjections: allegation (3) that the conpany forenen
threatened | oss of jobs, a change to crops requiring fewer workers and
closing the farmoperation if the UPWwon the el ection; allegation
( 6?( , that the conpany hired, in the period preceding the el ection,
wor kers specifically to vote for the Teansters; and allegation ( 8),
that the hiring of these workers denoralized and intimdated other
wor kers. These objections are therefore di smssed.

At the close of hearing, counsel for the enr)l oyer noved for and
counsel for the UFWagreed t o, the dismssal of allegation (5), which
all eged that at a nandatory enpl oyee neeting, the conpany owner and
foremen expressed preference for the Teansters, threatened workers wth
cl osi nﬂ of the farmand/or reduction in jobs if the UFWwon and al so
said they woul d never sign a contract with the UFW

Counsel for the enpl oyer noved both at the begi nning and the
cl ose of the hearing that the Board reconsider its denial of the
enpl oyer's pre-hearing notion to dismss the UFWs petition of
objection to the el ection for inproper service. we decline to
reconsider it.
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its petition of objection to election.3/ The hearing officer

9The Acting Regional Director of the Salinas Regional Cffice
of the Board directed on Novenber 14, 1975, that the objecting part
(UFW serve all parties by the seventh day preceding the hearing wit
either declarations in support of the allegations which were to be
heard, or a detailed statenent of the facts contained inits .
declarations. This directive was issued pursuant to the Board ruling
inInterharvest, 1 ARBNo. 2 (1975), which says that when the
petitioner declines to submt to the oPp03|ng party its declarations
In support of its objections petition 7iled under Section 1156. 3(c)
of the Labor Code, then the petitioner nust serve " . . . papers
informng the opposing party of the specific nature of the .
objections...." Ld.,JJ. 4 of the stP opi nion. The reasons behind
requiring that a detailed statenent of facts be served on all parties
when declarations were not made available is to allow the opposing
parties " . . .t o secure (their) ow wtnesses and otherw se prepare
fhhenselves) to counter the objections at an evidentiary hearing."

. In order to have conplied with the Acting Regional Director's
directive reQU|r|ng service by the seventh day preceding the hearing,
the UFWwoul d have had to send or deliver the statenent to the parties
so that it arrived by January 2, 1976. See Section 20400.4 (a) of 8
Cal . Admn. Code. The record contains a sworn declaration under
penalty of perjury by the UFWthat it sent the statenent of facts by
certified mail to both enEoner and intervenor on January 3, 1976, a
day after it should have been in the hands of the opposing parties.
Counsel for the enpl oyer acknow edged receiving the statement of facts
intime to allowat |east 3 days preparation before the hearing, but
goupsel for the Teansters maintained it never received a statement of

acts.

The consequences of |ate service of papers on oppos!n% parties

are detailed in Section 20400.3 of 8 Cal. Admn. Code which says that

untinmely service "shall be a basis for either (a) a rejection of the

docurent or (b) wthholding or reconsidering any ruling on the

subject matter raised by the docunent until after service has been

made and the served Party has had reasonabl e opportun|t¥bto.respond".

Both the directive of the Acting Regional Director and Section

20400. 3 are concerned with insuring that no party is prejudiced in

Egttlng forward its evidence b% untinely service of vital papers. The
ard notes that counsel for the enployer refused an offer by both

the hearing officer and the petitioner to continue the hearing unti

a later tine rather than dismss the objections petition as he

requested for late service. Counsel for the Teansters, though

claimng he was at a disadvantage, did not nmove for a continuance.

The record does not show that the opposing parties were prejudiced or

dEn{ﬁd a "reasonabl e opportunity to respond" by the untimely service

0 e UFW
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overruled these motions. W uphold the hearing officer's decision
on this nmatter.

Evi dence was received at the hearing on the
fol | ow ng issues:

1) Did the enployer illegally aid and support the
Teansters in their organizing efforts, and if so, did such aid and
support affect the outcome of the election?

2) Did the enployer engage in illegal surveillance of
UFWor gani zational activities, and if so, did it affect the
out cone of the election?

3) Did representatives fromthe Teansters deny access
to a crew of enployees to organizers fromthe UFWon el ection day,
and if so, did it affect the outcome of the election?

|.  Enployer Aid and Support to the Teansters

The UFWal |l eges that the enployer and the Teansters
conspired to force enployees to sign authorization cards and that
the "conpany forenen and supervisors consistently stopped work in
the fields in order to allow Teanster organizers to individually
pressure workers into signing the cards”. No evidence was
introduced with respect to a conspiracy, between enpl oyer and
Teansters to pressure workers into signing authorization cards.
Accordingly, that part of the allegation is dismssed.

The only evidence offered to establish the fact that
t he enpl oyer consistently stopped work to allow Teanster's access
to the workers was the testinony of owner Souza. He described one

i ncident in which he was approached by Teansters' representatives
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who told hi mthey had "uni on busi ness to conduct” wth their
nmenbers on the ranch.4/ He said he did not inquire into the
nature of the Teansters' business that day, nor did he subsequently
| earn what the Teansters did or said during their visit. No
evi dence was introduced to support the contention that the
Teansters did nore than service their contract that day. Ve do
not find that this one incident, where the grower permts the
Teansters to exercise their contractual right of access to the
workers, to be evidence of inproper aid and support of the
Teanst er s.

This obj ection is di smssed.

1. Enpl oyer Surveill ance

The UFWcontends that on al nost all occasi ons when WFW
organi zers entered the enpl oyer's premses, the enpl oyer's supervi sor,
Julio Noriega, followed themand engaged in illegal surveillance of
their organizational activities.

A URWorgani zer, Leo Neto, was the only wtness to
testify in support of this allegation. He said that UFW

representatives

4/ The record shows that the Teansters had a col | ective bargai ni ng
contract covering Souza & Boster enpl oyees prior to the el ection. The
contract provision on visitations reads:

ARTI CLE XV - VISITATIONS o
Al agents of the Lhion shall have the right to visit

|or operties of the conpany at all tines and pl aces, to conduct

legitinate uni on busi ness; however, he (sic) shal not unduly

I nterrupt operations.

~The Board notes that this provision gives representatives from
the i ncunbent union greater opportunity to visit workers, as they
woul d not be limted to the tine constraints [aid down inthis
agency's access rule, 8 Cal. Admn. ode Section 20900. (But it also
notes that any visits beyond the scope of this agency's access rul e by
an i ncunbent union under a contractual visitation clause such as the
one above nust be for the purpose of conducting "legitinate union
busi n_ess“.% n this record, the Board is not confronted by the
qguestion of the effect of an incunbent union's use of sucha
"visitation" clause for canpai gn purposes, rather than for "legitinate
uni on busi ness".
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nade alnost daily visits to the ranch in the last week of Septenber
and first ten days of Cctober preceding the election. He testified
that he and anot her organi zer would try to go to the fields daily at
6:15 a. m., and often they would return at md-day. Neto admtted
that he was "followed" only four to six tinmes by the ranch
supervisor, Noriega, during their many visits tothe ranch inthis
pre-el ection period. Though Neto' s testinony is not clear, it
appears that these "fol |l ow ng" incidents occurred only when N eto
went onto the property for md-day visits, and not during the al nost
daily norning visits.

Neto' s testinony al so indicated that they were usual |y
only "fol |l oned" when they cane in fromthe back entrance to the
ranch. These "fol | ow ngs" consi sted of Noriega appearing behi nd
their car in his truck, catching up to Neto's and his fell ow
organi zer's vehicle, stopping themand ordering themto | eave. Though
Neto s testinony is contradictory on the point, it seens the
organi zers left wthout visiting workers only after the first
confrontation. According to Neto, sone of these four to six
confrontations wth Noriega occurred wthin hearing di stance of
workers. The record also indicates that on at | east sone of the
tines that either an owner or supervisor confronted Neto during his
md-day visits, the workers were still working and not yet on their
[ unch break. n those occasions, the presence of the owner or
supervi sor coul d not be considered illegal surveillance.

The evi dence shows Noriega to be a supervisor of the
broccoli crew the group of enpl oyees that the URWor gani zers

visited the nost. He al so spent 40 to 45%of his tinme driving
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around the ranch. H's presence in the vicinity of the broccoli crew,
particularly when they were working, or in a truck driving around the
ranch was not unusual. The record does not indicate that Noriega
lingered near or watched the UFWorgani zational activities after they
refused his request to | eave. As we stated in Tonmooka Brothers, 2

ALRB No. 52 (1976), "the burden is on the party alleging

surveillance to present evidence to warrant the conclusion that the
enpl oyer was present at a tinme when union organizers are attenpting
to talk to workers for the purpose of surveillance". See also,
Konda Brothers, 2 ALRB No. 34 (1976); V. B. Zaninovich, 1 ALRB No.
22 (1975); J. C Penney, 209 NLRB No. 50 (1974). The UFWdid not

meet this burden of proof.
Accordingly, this objection is dismssed.

I11. Teamster Denial of Access to the UFWon El ection Day

The UFWcontends that representatives fromthe Teansters
Union, on the norning of the election, positioned their car across a
road leading to a Souza & Boster crew, making it inpossible to get
by and thus denying UFW organi zers access to enployees and affecting
the outcome of the election.

Testimony by the UFWorgani zer, Nieto, established that he
and ot her organizers drove to the Souza & Boster fields at about
7:30 a. m. on the norning of the election in order to talk to a

hoeing crew. 5/ They were traveling down the only road |eading to

5/ The enpl oyees here were apparently working at the tine the
Teansters' representatives prevented the U-Worgani zers from
reaching the field. |f,in fact, the UFW s attenpted visit occurred
at a tinme outside the scope of our access rul e, an enployer mght be
justified in excluding the organi zers. However, his prerogatives in
such a situation cannot be del egated to, or usurped by, a conpeting
uni on.
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this crewwhen a car belonging to a Teanster representative and
driving towards them stopped and parked across the road in a way that
nade it inpossible for the UANcar to get past. The URWorgani zers
pul | ed up short of the parked car, waited until they sawthat it was
not going to nove, and then turned around and drove off to speak to
other enployees. Neto testified that the Teansters' car was parked
in the same spot whenever he had occasion to be | ooking in that
vicinity on the norning of the election. Neto further testified
that the UFWdid not speak that nmorning to the crew working in the
field beyond the parked car of the Teansters' representatives.

V¢ have ruled previously that a single denial of access
foll owing several days during whi ch union organi zers have had
frequent contact with workers would not warrant setting an
election aside. Gertified Eggs, Inc., 1 ARBN. 5.9 Here, the

UFWor gani zer testified that they had had continuous contact wth
al | enpl oyees throughout the pre-el ection period, including talking
at least three to four tines previously to the crewthey were
prevented fromvisiting on el ection norning. W decline to over-
turn the election on the basis of the denial of access in this

case.

9That case invol ved a violation of the Board' s access
regulation, 8 Cal. Admn. Code Section 20900, by an enployer. In our
decision, we strongly reaffirned "t he inportance of a union's right
to communicate wth workers as a key ingredient of a fair election
process...." Supra. The sane considerations apply to one uni on's
denial of access to another union. Such action by a union agai nst
another union, taken in the context of an el ection canpai gn, m ght
necessitate a finding that the el ection process was not fair. Thisis
not such a case.
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The Western Conference of Teansters Local 865 is
certified as the collective bargaining representative of all

agricul tural enployees of Souza & Boster, Inc.

Cated: MNovenber 18, 1976.

Gerald A Brown, Chai rnan

R chard Johnsen, Jr ., Menber
Roger M Mihony,  Menier
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